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12650 DETROIT AVENUE ● 44107 ● 216/529-6602 ● fax 216/529-5652 
Website: www.onelakewood.com 

 
DRAFT RELEASE 
 

Lakewood City Council Moves Forward on New Deal 
Agreement Ensures Health Care Future  

 
After nearly one year of fact gathering, feedback from the public, a general 
election, and negotiations between the City, Lakewood Hospital Association and 
The Cleveland Clinic, Lakewood City Council will consider a new master 
agreement designed to ensure the availability of high quality health care in the 
city of Lakewood. 
 
City Council will consider the agreement during three public readings, 
commencing at its December 7th meeting.  Since the agreement involves real 
estate transactions, Council’s approval is required before elements of the 
agreement can be launched.   
 
The agreement involves a multi-million dollar investment in Lakewood that 
transitions health care delivery from a “sick care” hospital inpatient model to an 
innovative, contemporary and sustainable outpatient health and wellness 
approach.  Along with a 24/7/365 emergency department, the health care needs 
of the Lakewood community will be met.  
 
“We’ve done our homework,” said Mary Louise Madigan, president of Lakewood 
City Council. “We’ve gathered all the facts. We’ve heard from the residents we 
represent. Council was given the opportunity and responsibility to make the best 
decision possible to ensure the health of our community today and for 
generations to come. We are ready to make our recommendation and explain to 
the public why we support this agreement.”  
 
There are some key highlights of the new agreement that Council will consider: 

 More personalized, responsive care and services for residents based on 
comprehensive research into community health needs 

 Location of a modern family health center that creates more value for the 
downtown district and increases economic development 
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 Continued access to emergency services in a fully staffed emergency 
department open 24/7/365 

 Creates a unique community health foundation forging a long-term 
partnership of elected officials, civic leaders, health care providers and 
others to ensure appropriate and innovative health services   

 Holds health care providers accountable for effective programs that 
improve patient outcomes 

 More flexibility in the use of community assets, with increased opportunity 
to develop city-owned property. 

 The promise of a vibrant new downtown district to attract employers 

 Meets the special needs of the community’s diverse population 

 Reassurances for current employees of Lakewood Hospital 
 
For more information, click here.   
 
“It is our hope to have an agreement in place by the end of 2015, so that we can 
launch innovative programs and services in 2016,” noted Council President 
Madigan. “Our first priority is to ensure that key health care needs of our 
residents are met.  That’s why the assurance of continued emergency services in 
a 24/7/365 emergency department is so important.  Of course, there will be a 
transition period during which a number of services will be phased out.  We can 
look forward to the future delivery of services in new and different ways.  What’s 
most exciting about this is the opportunity to create a community health 
foundation that can create a vision for health care that is unique to this 
community.  That could involve grants, research, advocacy and support of health 
and wellness services that will make Lakewood one of the healthiest cities in the 
nation.”   
 
The plan to create a new health and wellness campus, first announced in 
January 2015, was reached after an extensive evaluation process. Lakewood 
Hospital Association trustees worked with consultants and conducted a Request 
for Proposal (RFP) from healthcare providers both nationally and locally. In 
addition, the plan reflects a community health needs assessment, a review of the 
hospital’s aging facilities (some of which are nearly 100 years old), the continued 
decline in inpatient volumes and the dramatic shift in the way healthcare is 
delivered throughout the country. 

### 

 
About City of Lakewood 
The City of Lakewood is located along the shores of Lake Erie, immediately west of Cleveland, Ohio. With a population of 
52,130, Lakewood is known for its variety of high-quality housing options from modest single-family homes to luxury 
condominiums and homes of distinct architectural design located within a national historic district. Lakewood also is home 
to more than 1,000 businesses of all sizes, including a wide variety of restaurants and retail options. Other amenities 
include a world-class public library, cultural assets such as the Beck Center for the Arts, and picturesque parks. 
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ATTORNEY-CLIENT PRIVILEGED AND CONFIDENTIAL COMMUNICATION 
 

City Council Responds to Frequently Asked Questions 

12-7-15 
 

Why is Council bringing this forward for public consideration now?   

City Council has diligently studied the options and hosted dozens of public meetings on 
this issue.  We’ve done our homework. We’ve gathered all the facts. We’ve heard from 
the residents we represent.  We are ready to make our recommendation on how to 
improve the health of our community. It is our hope to have an agreement in place by the 
end of 2015 so that 2016 will launch the innovative programs that deliver the kind of 
health care our citizens need most. It is time to move forward.  The remaining funds 
available to operate the hospital (through the Lakewood Hospital Association) are 
dwindling every day.  To get the best deal for the City of Lakewood so that taxpayers 
receive the greatest value for our assets, we must act decisively.  
 

Recently, a group out of Tennessee expressed interest in the hospital property. How 

will the timing of that inquiry impact this agreement? 
There is no reason to delay Council’s consideration of the agreement.  We have a hospital 
that is failing. We need to preserve as much of the hospital assets as possible. Our review 
of all of the facts, including multiple consultant reports—has convinced us that the most 
viable approach to delivering health care to the citizens of Lakewood is the one we have 
been negotiating with the Cleveland Clinic.  It meets the needs of our community, and 

most importantly preserves continuity of care.  We believe that 11th-hour proposals and 
sketchy alternatives being presented at this point only serve to distract from, and delay, 
vital decisions. There is a danger in such delays.  After months considering the facts, we 

do not believe it is smart or responsible to wait any longer. It should be noted that other 
health care providers (like independent physician groups) are able to provide services in 
Lakewood. We would be happy to discuss options for such services with the leadership 
of the “90 local independent physicians” represented by Surgical Development Partners 
and others as we continue to build a new health care delivery model in the City of 
Lakewood.   
 

How is this new agreement different from from the letter of intent announced back 

in January?   

 Most significantly, the new proposal makes better use of community assets.  By 
moving the proposed family health center across the street to the southwest corner 
of Belle and Detroit, it frees up nearly 6 acres of land where the current hospital 
sits for redevelopment. This funds our future, producing revenue-driving 
opportunities, economic development and a visionary downtown district.  

 This proposal also creates a demolition/redevelopment reserve for the hospital 
property. The city has negotiated a reserve of $7 million of LHA assets to be used 
as the city sees fit in conjunction with the redevelopment of the Hospital site.  

 Funding for the community health foundation has been preserved at $32.4 
million, even though LHA assets have dwindled since the original agreement was 
presented.  

LKWD-PRR231_000004

LKWD-PRR231_000004



 

 2 

 The city negotiated a two-fold increase in the payments to be made for use of the 
Hospital during the transition period. 

 Since January, we’ve received the Clinic’s assurance to include a mobile stroke 
unit, the family medicine residency and LGBT programs, and a community 
advisory board to include citizen input into new services. 

 

During the past several years, many services have been moved from Lakewood 

Hospital to other Cleveland Clinic facilities.  Many people are upset with Council 

about this issue—how do you respond?  

Let’s make something clear: City Council is not in the business of running a hospital.  It’s 
our job to make this city as safe as possible, a vibrant place to live, and a community that 
keeps growing.  There are market forces that are changing health care delivery in Every 
City USA.  We will not speak for the Clinic about how its chosen to respond to these 
market forces.  The Lakewood Hospital Association, which is our tenant on our property 
and is responsible for operating the hospital, has found no violation in its agreement with 
the Clinic. While no one is happy that Lakewood Hospital isn’t thriving, we will not 
place blame on any particular party. 
 

The closing of the hospital will mean the loss of hundreds of jobs. How can the city 

recover from this?  
The hospital jobs represent no more than 3 percent of Lakewood’s total resident 
workforce. We are not a one-employer town, and that makes Lakewood a strong 
community that can overcome the loss of these jobs. The employees who work for the 
Clinic at the hospital will be offered other positions in the Clinic’s health system.  Some 
Clinic health system jobs will move into Lakewood from other cities.  A new family 
health center bringing more people into our city for care is a promising alternative to 6 
acres of abandoned property and an empty Lakewood Hospital. That’s the reality we 
believe we would face if we do not move forward now. 
 

There’s been a lot of talk of a secret plan to decant the hospital and put it out of 

business. What do you say about that?  

We do not buy into the theatrical viewpoint or allegations that the Cleveland Clinic kept 
secrets from our tenant, Lakewood Hospital Association. We do believe the Clinic’s 
internal business plan resulted in patients getting care at other sites. And we don’t agree 
with every business decision that has been made by the Cleveland Clinic.  But again, 
we’re not in the business of running a hospital and we will not answer questions for the 
Cleveland Clinic.  We are in the business of dealing with reality and making the best deal 
for the citizens we represent.  We must look forward, not backward. 

 

There are hundreds of Save Lakewood Hospital signs still posted on lawns 

throughout Lakewood. What do you say to all those people who still believe you 

could, and should have done more to preserve the hospital?  

We appreciate the sentiment and the heartfelt passion these citizens have for history and 
tradition.  But that is not going to help this city grow and thrive in a new era of health 
care delivery and economic development.  Saving Lakewood Hospital — continuing 
business as usual — is not going to make our residents physically healthier and may in 
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fact threaten the economic health of this city.  We hope the residents who care so deeply 
about the hospital, as we do, will refocus their energies on how new health care services 
and programs can meet the needs of our citizens.   
 

There have been so many consultants hired by the city on this issue. How much have 

you spent on consultants?  

As of Nov. 13, 2015, the City of Lakewood has spent $299,532.13, with approval to 
spend an amount not to exceed $434,386, in expenditures related to the Lakewood 
Hospital transition.  Any additional expenditures beyond what was approved at the Board 
of Control (BOC) meetings would have to go back to the board for approval.  These 
expenditures are part of the annual appropriations (budget) and have to have appropriate 
contracting authority, which is granted by City Council per the respective ordinances.  

 Hennes Paynter Communications = $20,000 
Approved at the Jan. 12, 2015 BOC meeting in the amount of $20,000 to provide 
Communications Advisory Services for the changing market place of healthcare 
and its impact on the city-owned Lakewood Hospital. 

 Makovich & Pusti = $5,780.21 
Approved at April 6, 2015 BOC meeting in an amount not to exceed $6,000 to 
perform Professional Structural Analysis and Feasibility Study for the Parking 
Garage located at 1422 Belle Avenue.  

 Allegro Realty Advisors = $12,500 
Approval at the April 20, 2015 BOC meeting in an amount not to exceed $15,000 
to provide a Broker Opinion of Value & Physical Conditions Assessment of 
14601 Detroit, 1422 Belle & 1450 Belle.  

 Thompson Hine LLP = $80,187.82 
Approved at the May 6, 2015 BOC Meeting in an amount not to exceed $100,000 
to provide Professional Legal Services pertaining to the City of Lakewood 
negotiations with the Cleveland Clinic Foundation and Lakewood 
Hospital. Amended at the Nov. 9, 2015 BOC Meeting in the amount of $100,000 
to provide additional Professional Legal Services pertaining to the City of 
Lakewood negotiations with the Cleveland Clinic Foundation and Lakewood 
Hospital.  Contract award to Thompson Hine LLP now totals $200,000. 

 Huron Business Advisory = $93,386 
Approved at May 29, 2015 BOC in an amount not to exceed $90,000 to provide 
Professional Consulting Services pertaining to potential transactions regarding 
Lakewood Hospital.  
Amended the contract at the Oct. 5, 2015 BOC meeting in the amount of $3,386 
for additional Professional Consulting Services performed pertaining to potential 
transactions regarding Lakewood Hospital.  

 RDL Architects = $10,000 
Approved at the July 13, 2015 BOC in an amount not to exceed $10,000 to 
produce four (4) potential redevelopment options for the hospital site.  

 Brzytwa, Quick & McCrystal (now Sutter O’Connell) = $77,678.10 
Introduced at the October 5, 2015 BOC meeting in an amount not to exceed 
$90,000 to provide professional legal services in regard to the Edward Graham, et 

al v. City of Lakewood lawsuit involving Lakewood Hospital. 
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We heard the city recently hired a new communications consultant? Why? 

We know how important it is to communicate with clarity exactly what this agreement 
means for Lakewood.  It is a complex agreement forged over months of meetings and 
negotiations.  There has been a great deal of confusion as the issues became highly 
politicized over the last several months.  We want to do better and we asked Eileen Korey 
to help us, because she has spent years in health care communications—first as a medical 
reporter and then working in hospital communications. She knows the latest trends in 
health care, has worked with all of the region’s health care providers at some point in her 
career, and she has lived in Lakewood for more than 30 years. She is helping us boil 
down complex issues into clear and factual messaging that is meaningful to the public. 
 

Some people say Council has been forced into this agreement. Do you feel that way?  

Absolutely not. We have all been negotiating in good faith.  We are dealing with the 
reality that our tenant, Lakewood Hospital Association, is operating a hospital that is 
failing. Like any landlord with a tenant that’s failing, we have to respond.  We also 
recognize that health care is a dynamic force and we must respond to changes with some 
level of urgency in order to protect and preserve Lakewood’s assets.   
 

Tell us more about this new community health foundation. What makes you so 

convinced it’s a good thing?  
We’ve heard from experts about some of the transformative changes those foundations 
can achieve in improving a community’s health.  We have a great deal of faith in our own 
citizens’ abilities to shape a foundation that truly addresses our own healthcare needs. It’s 
also well funded; there’s a $32.4 million commitment in this agreement — possibly 
more. We haven’t yet engaged the right mix of leaders, consultants and healthcare 
professionals to help us put shape to that foundation and we are looking forward to 
getting started in 2016. 
 

The city said the January deal was a $120 million investment in the city. Does that 

figure still stand?  

The $120 million figure was a function of all of the different pieces and parts of that 
earlier deal — construction of the family health center; purchase of property; creation of 
the wellness foundation; and the revitalization of the current property. Though the new 
agreement involves slightly different figures, we think the future investment in the City’s 
economic growth will be at least that, maybe more.    
 

Some people worry that the emergency department will just be a glorified urgent 

care center? Can it handle heart attacks and strokes and accidents and broken 

bones?  

Every day, every hour, doctors and nurses will be ready to treat emergencies like heart 
attacks and strokes.  Most emergencies involve treatment and discharge to home within 
24 hours.  If inpatient care is needed beyond 24 hours, patients will be transported to the 
closest, most appropriate full-service hospital. This new agreement includes a mobile 
stroke unit operated by the Cleveland Clinic, which can take advanced stroke care 
directly to the patient in trouble.   
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Why can’t you detail all the services that will be available at the new health center?  
The city doesn’t want to be in the business of micromanaging any healthcare providers’ 
services, however the initial services have been listed and we do have assurances for 
some programs and services that will be provided on the site: Family medicine residency 
services, LGBT services, a mobile stroke unit, and 24/7/365 emergency department. The 
Clinic is allowing for the community to have a say in the healthcare needs of the 
community with the creation of a community advisory board. 
 

What’s going to happen in the transition? What if I need to be admitted to a 

hospital?  
The emergency department at Lakewood Hospital will remain fully operational until a 
new emergency department is built at the new family health center across the street. If 
you need to be admitted to a hospital, you will likely be transferred to another hospital 
within 10 miles of Lakewood.  
 

What makes you trust the Clinic?   

We are making our decisions and recommendations based on facts and our best judgment 
and a well-negotiated deal.  Trust doesn’t enter in this.  It’s about the numbers and the 
assurances in the legally binding agreement. We do believe that our agreement — which 
will be a binding contract — recognizes the Clinic’s commitment to the future of health 
care in Lakewood.  
 

Why not just enforce the current contract with the Clinic? You say you want to hold 

them accountable. Why not hold them accountable to that contract? 

This question goes to the heart of persistent misconceptions about Lakewood Hospital. 
The city is not a party to any agreement with the Cleveland Clinic. The parties to the 
1996 lease are the city and Lakewood Hospital Association. Under the lease, Lakewood 
Hospital Association makes a commitment to run a hospital. The Cleveland Clinic is not 
a party to the lease and does not have any rights or obligations under the lease. 
 
The agreement to which the Cleveland Clinic is a party is the 1996 definitive agreement. 
Lakewood Hospital Association and the Cleveland Clinic are the parties to the 1996 
definitive agreement. The city is not a party to the definitive agreement. 
 
There is a widespread misperception that Lakewood Hospital Association’s operational, 
maintenance and other obligations associated with Lakewood Hospital under the lease are 
passed through to the Cleveland Clinic in the definitive agreement. This perception is not 

reality. While the Cleveland Clinic does have some obligations under the definitive 
agreement, requirements to operate Lakewood Hospital for the lease term (or any term) 
or provide specific services at Lakewood Hospital are not among them. The party with 
those affirmative obligations is Lakewood Hospital Association, not the Cleveland Clinic, 
pursuant to the terms of the lease. Given the Hospital’s failing condition, it would be 
irresponsible of the city to assume that the Lakewood Hospital Association would be able 
to fulfill its lease commitments.  Proactive leadership is needed now to ensure the 
delivery of healthcare in Lakewood. 
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In the words of Lakewood City Council: 

Key Points of the Agreement 

12-7-15 

 

 The future is now in Lakewood.  We’ve done our homework.  We’ve gathered all the facts.  We’ve heard from the residents we represent.  We are 
ready to make our recommendation on how to improve the health of our 
community.  It is our hope to have an agreement in place by the end of 2015 
so that 2016 will launch the innovative programs that deliver the kind of 
health care our citizens need most.   

 

 Responsive to residents.  We know what our constituents are most 
concerned about—they’ve told us they want more personalized care; they 
want more opportunity to work with doctors and nurses to get healthier; they want to make sure there’s help if they get into trouble; and they want to 
be involved in how health care is improved in our city.  This agreement 
delivers on all fronts: 

o Wellness and outreach programs, even reaching into the home. 
o Access to an emergency department 24/7/365 
o Emergency and health services tailored for mental health and 

chemical dependency 
o Residents involved in designing and monitoring the progress of health 

and wellness programs 
 

 A platform for Lakewood to become a true pioneer in how communities 

care for their residents.  We’ve spent months hearing from experts in health care.  We’ve learned a lot about the difference between caring for sick 
people and keeping people well.  This agreement means a unique partnership 
between a community, its doctors and other health care providers that will 
put Lakewood on the national map as a place where people can live better 
and live longer. 

 

 Accountability is key to delivering on the promise.  We’ve baked into the 
agreement accountability for improving the health of our residents. With the 
use of new technology, we can measure if people are getting healthier—is 
their asthma managed? Are they losing weight? Are there fewer complications from diabetes?  We will know what works and what doesn’t, 
and we will share outcomes openly with our community and others.   

 

 When there is an emergency, you can still get treated in Lakewood.  The 
emergency department at Lakewood Hospital will remain fully operational 
until a new emergency department is built at the new family health center 
across the street.  Every day, every hour, doctors and nurses will be ready to 
treat emergencies like heart attacks and strokes.  There is also a new mobile 
stroke unit that could respond to potential stroke emergencies at someone’s 
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home (with diagnostic and treatment capabilities). If inpatient care is 
needed, patients will be transported to the closest, most appropriate full-
service hospital.  Most emergencies do not require hospital inpatient 
admission. 

 

 Making good use of community assets. As difficult as it is to watch what 
was a community asset (Lakewood Hospital) become a liability, it is a reality 
we must face.  It became too expensive to keep an aging hospital up-to-date 
and safely delivering care.  We were understandably worried that the 
operators of the hospital (LHA) would run out of money, and the City would 
be left with an empty building and no health care.  That would truly saddle 
taxpayers with an enormous liability and future expenses.  Now, we can use 
the land where the hospital was built for development that will bring new 
businesses and jobs to our community.  

 

 Funding our future and a vibrant new downtown district.  The new 
agreement means the Cleveland Clinic will pay $34 million for a modern 
family health center (replacing an office building that is only 25% occupied) 
and a new emergency department.  Demolishing the old parking garage is 
part of the agreement, which spares Lakewood taxpayers a $5 million 
expense in repairs that were pending.  The Clinic will also provide $7 million 
to be used as the City sees fit to redevelop the land where the hospital 
currently sits.  Our residents have already shared their ideas to develop that 
land into new retail, office and housing opportunities.  

 

 Ensuring community involvement in our future health.  A new 
community health foundation will be set up, with committed funds of $32.4 
million (including current LHA assets and supplemental funding from the 
Cleveland Clinic).  The foundation will likely have a governing board of 
citizen leaders, doctors and others.  Community health foundations typically 
create a vision unique to the community, which could involve grants, 
research, advocacy and support of health and wellness services.  

 

 Meeting the special needs of diverse groups.  We pride ourselves on the 
diversity of our community.  That diversity comes with responsibility to meet 
special needs—of the elderly, of young families who don’t have a lot of 
resources, and of the LGBT community.  This agreement is designed to meet 
special needs.  By making Lakewood the hub for its family medicine 
residency program (which specializes across the lifespan from babies to 
elder health) and LGBT care, the Clinic is making a promise to personalize 
care—and be held accountable for better outcomes.   

 

 Reassurance for current employees.  The Clinic promises to work with 
each employee to offer him/her job opportunities within the Clinic health 
system. 
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 Ensuring the future of healthcare delivery in Lakewood.  In the rapidly 
changing world of health care, communities around the country are at risk 
for losing important health services.  This agreement ensures that Lakewood 
residents will receive the health care services they most want and need today 
and in the future.   
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Suggested Schedule of Announcements: The following presumes that an 

agreement is completed Monday afternoon, in good enough shape for Council to 

consider for first read at its meeting that evening. 

 

3pm: Key media are contacted personally by Colin McEwen with the following 

verbal message: 

Attorneys representing the Cleveland Clinic, Lakewood Hospital Association 

and Lakewood City Council and Administration have continued working 

throughout the weekend and into today on an agreement.  It appears likely 

that we may have something to put before City Council for a first read.  If so, I 

wanted you to know that we will be holding a briefing for the media at about 

6pm so we can make you aware of the most important features in the 

agreement.  We can confirm with you at 5pm if the briefing is taking place. 

The Mayor and members of City Council would be there.  We cannot provide 

any documentation at this point because some of the details are still being 

finalized, but we will have some documentation available at 6pm, and of 

course, we should have more for you during the City Council meeting. City 

officials will also be available immediately after the Council meeting for any 

further questions. 

 

5pm: Confirming calls made to the media by Colin.  Mayor Summers sends message 

to VIP contacts.  Media Advisory goes out/social media included in message:  

Attorneys representing the Cleveland Clinic, Lakewood Hospital Association 

and Lakewood City Council and Administration have worked throughout the 

weekend and into today to come to an agreement that will allow all the parties 

to move forward on an innovative plan to provide health care in Lakewood for 

generations to come.  The agreement has been accepted by Lakewood City 

Council President Madigan as a late agenda item to receive its first reading 

before Council at its meeting tonight at 7:30.  There must be 3 readings before 

Council can vote on the agreement, which is essentially a real estate 

transaction that needs Council’s approval before other elements of an 
agreement on the delivery of health care can move forward.  Tonight’s Council 
meeting is likely to generate media coverage. At about 6pm, we will post on our 

website www.onelakewood.com highlights of the agreement, with further 

details released throughout the evening.   

 

6pm:    

 Location of media briefing should be determined by who is attending.  If 

there are no cameras expected, the location should be more intimate, 

perhaps a conference room.  If cameras are likely to be present, or multiple 

reporters, the location could be where Council will meet later that evening.   

 Press release posted on City’s web site front page and hospital page  
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Remarks at Media Briefing: 

 Council President Madigan should welcome reporters and explain:  

We decided to hold a pre-Council briefing for the media because we know that 

that the agreement being presented in its first reading tonight is complex and 

has a lot of material in it.  We wanted to take some time to focus on the 

important highlights and why we feel it’s ready to roll out to the public at this 
point.   

 

I’m not going to review all the details of what got us here—Colin McEwan can 

provide those documents—but suffice it to say that an agreement has been 

reached on what is essentially a real estate transaction that will allow all the 

parties to the agreement to move forward on providing health care in 

Lakewood for generations to come.   

 

City Council’s approval on this real estate transaction is necessary for the 
agreement between the Cleveland Clinic, Lakewood Hospital Association and 

the City to become reality.   

 

Before I turn this briefing over to the Mayor and my colleagues on Council, I 

want to say that it has been an intense eleven months since some of the 

elements of this agreement were announced back in January.  In the midst of 

very important negotiations, we had an election, and during that time, the 

issues got muddied, there was a lot of confusion amidst the politics.   

 

For months, members of this City Council have educated themselves on health 

care issues here and around the nation.  We’ve heard from experts.  We’ve 
certainly heard from our constituents.  We have been given the responsibility of 

making the best decision possible to ensure the health of our community.  In 

fact, to make Lakewood a healthier place to live and work.   

 

This new agreement is finally ready to bring before Council tonight.  It has been 

a long time coming. 

 

 Mayor Michael Summers’ comments: 

Tonight is a vital next step in a long and arduous process.  Negotiations have 

been daily, and diligent.  Our attorneys have kept us informed every step of the 

way.  There have been continuous distractions, even this last week with a group 

from Tennessee trying to bring an eleventh-hour communications to the table.   

 

I am especially proud of my colleagues in the administration and on Council 

that they have kept focused on getting the best deal for the citizens of 

Lakewood.  Now it’s our job to communicate the elements of the agreement to 

the public.   
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We ran into a communications problem eleven months ago, and we’re not 
going to let that happen again.  Because this is far too important to allow 

emotions to get in the way of the facts.   

 

At this point I would like Colin McEwen to hand out a fact sheet that 

summarizes the major items in the agreement and key takeaways for our 

community.  We are posting these items on our web site tonight, along with 

more details as they develop at City Council 

 

I would also like to turn this briefing back to Council President Madigan and 

the member of Council so that each can say a few words about the parts of the 

agreement that are most important to their constituents.   

 

Please be aware that we will leave a short period of time after these comments 

for you to ask questions, but we may not be able to get into the details until 

after City Council meets tonight.   

 

6:45  Brief Q&A (Colin manages Q&A session) 

Feel free to refer questions that require more detailed answers to attorneys who 

have been on the front lines of negotiating the agreement. 

 

7:00  Adjourn press briefing, and convene again for City Council meeting 
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From: Kevin Butler [kbutler@b-law.net]
Sent: Thursday, February 11, 2016 10:01 PM
To: Mary Hagan; Sam O'Leary
CC: Kevin Butler; Maureen McHugh Bach
Subject: Butler comments to Council 2/11/16
Attachment(s): "K. Butler comments to council 02112016.pdf"

Council President, Mme. Clerk:
 
Here’s the written version of the comments I made tonight.  I may have gone off-script a
bit, but if so not by much.
 
Kevin
 
Kevin M. Butler
Law Offices of Kevin M. Butler
2401 Superior Viaduct
Cleveland, OH 44113
216.621.9610 phone
216.241.4400 fax
www.b-law.net

 
The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s)
listed above. Any review, use, disclosure, distribution or copying of this transmittal is prohibited except by or on behalf of the intended
recipient. If you have received this transmittal in error, please notify me immediately by reply email and destroy all copies of the
transmittal. Thank you.
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Councilmembers, the question that is before you, and the question that would be 
before Lakewood’s citizens if this matter were put to a popular vote, is this:  Should 
the ordinance that was adopted and signed into law on December 21 stand?   
 
We can imagine all sorts of ramifications that are tied to the outcome of that question.  
I’m inclined in my role on behalf of the city government to encourage you to 
understand the legal ramifications.  To do so properly, we must first look at what the 
December 21 ordinance does. 
 
Ordinance 49-15, as far as legislation goes, is pretty simple.  It authorizes the mayor 
to enter into a contract.  We know that contract as the “Master Agreement.”  The 
master agreement may involve a great many moving parts we’ve heard about this 
evening — the closure of the inpatient hospital, the amendment of the lease, the 
transfer of real estate, the payment of moneys, the creation of a foundation — but the 
ordinance itself is merely an act giving the city permission to enter into a contract. 
 
By now, the moving parts of the contract approved by Ordinance 49-15 are certainly 
moving.  The contract was signed.  The hospital is now closed.  The employees have 
been largely moved to other facilities or found other work.  The overnight patients are 
gone.  The doctors are gone.  The Clinic operates what is now a standalone emergency 
department.  LHA’s property at 850 Columbia Road is now the Cleveland Clinic’s 
property, and the city is currently $6.8 million flusher than it was before December 
21.  EMS protocols governing emergency transports have changed.  The community 
health building and a number of homes are now back under control of the city, which 
has in turn contracted the management of those properties to an outside entity.  
Additional properties — the family health center site, the Curtis Block building and a 
few remaining residential properties — have been prepared for transfer to various 
parties.   
 
In other words, the contract authorized by Ordinance 49-15 is not latent.  It’s not 
awaiting the approval or rejection by you or by Lakewood’s citizens.  Instead, it’s 
actively being performed by all three parties to it, and it’s binding on all of them.   
 
These are the same circumstances the Ohio Supreme Court considered when it 
decided a case out of Middletown, Ohio, in 1986.  In that case, the city of Middletown 
entered into a contract with the Ohio Department of Transportation for road 
improvements.  Citizens who disagreed with the  ordinance authorizing that contract 
gathered signatures and caused a measure to be placed on the popular ballot that, if 
adopted, would have repealed any and all legislation enabling the road project.  An 
election occurred, and the Middletown residents ultimately voted to repeal the 
legislation. 
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In that case, which is called Middletown v. Ferguson, the Ohio Supreme Court held 
that notwithstanding the popular vote to repeal that ordinance, the contract authorized 
by the Middletown ordinance remained legally binding.  The court wrote that neither a 
legislature nor an electorate is free to impair a city’s ability to perform its obligations 
under a binding contract, because to do so would amount to a violation of what’s 
known as the contract clause, Article I, Section 10, of the United States Constitution.   
 
The contract clause of the Constitution mandates that “[n]o State shall … pass any … 
Law impairing the Obligation of Contracts.”  This prohibition reaches any form of 
legislative action — including direct action by the people. In other words, as the 
Supreme Court in Middletown v. Ferguson wrote, “Once having granted certain 
powers to a [city], which in turn enters into binding contracts with third parties who 
have relied on the existence of those powers, the legislature (or here, the electorate) is 
not free to alter the [city]’s ability to perform.” 
 
The Supreme Court found meaningful in this case a few important facts that are 
significant and that are similar to our circumstances:  The road construction had 
begun; it was well underway by the time the popular vote to repeal the legislation 
occurred; and the city had by then obligated itself to pay for its share of the costs.  In 
the Middletown case, as in our situation, the legislation sought to be repealed 
authorized the city’s entry into a contract — a contract that, like the master agreement 
authorized by Council in December — was by the time of the popular vote actively 
being performed by the parties to it, well underway, with monies having changed 
hands and work undertaken pursuant to its terms, and was binding on all of them.   
 
The Middletown case remains the law of Ohio to this day.  And what its precedent 
means to me — someone who concerns himself with the legal ramifications of this 
referendum effort — is this: No matter when it occurs, this vote — an effort driven by 
well-meaning, hardworking people — means nothing to the legal effectiveness of the 
master agreement.  If you or the voters vote to uphold this legislation, the master 
agreement will live on despite that vote.  If you or the voters vote to repeal this 
legislation, the master agreement will live on despite that vote.  This is the city’s legal 
position, and it’s worthwhile to share it now, before campaigns get underway and 
votes occur. 
 
I would be pleased to continue to discuss my position with you at any time in the near 
or long term. 
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IN THE COURT OF APPEALS 

EIGTH APPELLATE DISTRICT 

CUYAHOGA COUNTY, OHIO 

 

} 

} 

} 

} 

} 

} 

} 
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 NOW COMES the respondent, the City of Lakewood, Ohio, by and through undersigned 

counsel, and for its answer to the complaint of the relator, Brian J. Essi, states as follows: 

1. In response to paragraph 1 of the complaint, the respondent admits that this is an ac-

tion in mandamus based on requests that were submitted to the respondent by the relator under 

the authority of the Ohio Public Records Act as stated in paragraph one of the relator’s com-

plaint. The respondent denies that every request made by the relator was a request for public rec-

ords within the control of the respondent.  

2. In response to paragraph 2 of the complaint, the respondent admits to the subject mat-

ter jurisdiction of the court.  

3. In response to paragraph 3 of the complaint, the respondent admits that it is a munici-

pal corporation located Cuyahoga County, Ohio. 

STATE OF OHIO ex rel. BRIAN J. ESSI  

 

 Relator, 

 

v. 

 

CITY OF LAKEWOOD, OHIO 

 

 Respondent. 

CASE NO. CA 16 104659 

 

 

 

 

 

ANSWER OF CITY OF LAKEWOOD 
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4. In response to paragraph 4 of the complaint, the respondent admits on information 

and belief that the relator is a resident of Lakewood, Ohio. 

5. In response to paragraph 5 of the complaint, the respondent admits it is a public office 

as defined by R.C. 149.011(A). 

6. In response to paragraph 6 of the complaint, the respondent admits that some records 

maintained by the respondent are public records, and denies that every record is a public record 

as defined by R.C. 149.43(A)(1). 

7. In response to paragraph 7 of the complaint, the respondent admits that it received 

multiple requests for records, signed by the relator, citing the Ohio Public Records Act, dated 

March 15, 2016. The respondent lacks sufficient knowledge to either admit or deny the remain-

der of the allegations contained in that paragraph, and so for want of knowledge those allegations 

are denied. 

8. In response to paragraph 8 of the complaint, the respondent admits that it received the 

requests dated March 15, 2016 on March 16, 2016.  The respondent lacks sufficient knowledge 

to either admit or deny the remainder of the allegations contained in that paragraph, and so for 

want of knowledge those allegations are denied.  

9. In response to paragraph 9 of the complaint, the respondent denies that the relator re-

ceived “responses to only a few of his records requests after over 45 days had passed since serv-

ing the requests on Lakewood.” The respondent lacks sufficient knowledge to either admit or 

deny the remainder of the allegations contained in that paragraph, and so for want of knowledge 

those allegations are denied.  
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10. In response to paragraph 10 of the complaint, the respondent lacks sufficient 

knowledge to either admit or deny the allegations contained in that paragraph, and so for want of 

knowledge those allegations are denied. 

11. In response to paragraph 11 of the complaint, the respondent admits that it received 

requests from the relator dated May 13, 2016 on May 16, 2016.  The respondent lacks sufficient 

knowledge to either admit or deny the remainder of the allegations contained in that paragraph, 

and so for want of knowledge those allegations are denied.  

12. In response to paragraph 12 of the complaint, the respondent lacks sufficient 

knowledge to either admit or deny the allegations contained in that paragraph, and so for want of 

knowledge those allegations are denied.  

13. In response to paragraph 13 of the complaint, the respondent admits that the relator’s 

March 15, 2016 letter contained 173 requests, but denies the rest and remainder of the allegations 

in that paragraph, including that all the requests were for public records. 

14. In response to paragraph 14 of the complaint, the respondent admits that the relator’s 

May 13, 2016 letter contained 48 requests, but denies the rest and remainder of the allegations in 

that paragraph, including that all the requests were for public records. 

15. In response to paragraph 15 of the complaint, the respondent admits that some of the 

relator’s requests in his March 15, 2016 letter are duplicative of prior requests but denies the rest 

and remainder of the allegations in that paragraph, including that all the requests were for public 

records.  

16. In response to paragraph 16 of the complaint, the respondent admits that the relator’s 

March 15, 2016 letter contained requests that had already been fulfilled, but denies the allega-
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tions in that paragraph insofar as they limit, to 22, the number of relator’s prior requests that had 

already been fulfilled by the time of his March 15, 2016 letter. 

17. In response to paragraph 17 of the complaint, the respondent admits that three months 

have passed since March 15, 2016, but denies the rest and remainder of the allegations contained 

in that paragraph.  

18. The respondent denies the allegations in paragraph 18 of the complaint. 

19. The respondent admits the allegations in paragraph 19 of the complaint. 

20. In response to paragraph 20 of the complaint, the respondent admits that it has pro-

vided records responsive to the requests identified in that paragraph, but denies the rest and re-

mainder of the allegations contained in that paragraph. 

21. The respondent denies the allegations in paragraph 21 of the complaint.  

22. The respondent admits the allegations in paragraph 22 of the complaint.  

23. The respondent admits the allegations in paragraph 23 of the complaint. Further an-

swering, the respondent states that relator’s demands in his requests that each of the 221 requests 

be responded to within 72 hours were per se unreasonable. 

24. In response to paragraph 24 of the complaint, the respondent lacks sufficient 

knowledge to either admit or deny the allegations contained in the first sentence of that para-

graph, and so for want of knowledge those allegations are denied.  The respondent denies the rest 

and remainder of the allegations in that paragraph, including that all the requests were for public 

records. 

25. In response to paragraph 25 of the complaint, the respondent lacks sufficient 

knowledge to either admit or deny the allegations contained in the first sentence of that para-

graph, and so for want of knowledge those allegations are denied.  The respondent denies the rest 
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and remainder of the allegations in that paragraph, including that all the requests were for public 

records.  

26. In response to paragraph 26 of the complaint, the respondent admits that the relator 

has the legal right to obtain records that exist and are public records as defined by the Public 

Records Act. The respondent denies the rest and remainder of the allegations contained in para-

graph 26 of the complaint. 

27. The respondent denies the allegations in paragraph 27 of the complaint.  

28. The respondent denies the allegations in paragraph 28 of the complaint. 

29. The respondent denies the allegations in paragraph 29 of the complaint. 

30. In response to paragraph 30 of the complaint, to the extent it contains allegations 

against the respondent, the respondent denies that the relator is entitled to file this action, to 

costs, to attorney fees or to statutory damages. 

31. The respondent denies the allegations in paragraph 31 of the complaint, including that 

all the requests the relator made were for public records and that the respondent refused to grant 

access to public records.  

AFFIRMATIVE AND OTHER DEFENSES 

1. The relator has failed to state a claim upon which relief can be granted, and the com-

plaint and request for the writ of mandamus should therefore be dismissed pursuant to Civ.R. 

12(B)(6). 

2. The complaint fails because mandamus is not available to compel an act that has al-

ready been performed, and the respondent has already performed the act of responding to rela-

tor’s 221 separate requests dated March 15, 2016 and May 13, 2016.  A true and accurate copy 

of the respondent’s responses to each of the 221 requests, less any records that were provided 
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with those responses, is attached to this answer as Exhibit A. Specifically, the respondent has 

provided either records in response to the relator’s requests or a valid legal basis for denying a 

request or a redaction of nonpublic information. 

3. The complaint fails because with regard to any requests that were denied, the re-

spondent provided the relator with an explanation, including legal authority, setting forth why 

the request was denied and, offered the relator an opportunity to revise his request by informing 

the relator of the manner in which records are maintained by the respondent and accessed in the 

ordinary course of the respondent’s business as required by R.C. 149.43(B)(2) and (B)(3). 

4. The complaint fails because all requests were responded to within a reasonable 

amount of time as permitted by law.  

5. The complaints fails because the relator has an adequate remedy at law. 

6. The complaint fails because it fails to contain the specific statements of fact upon 

which the claim of illegality is based and is not supported by an affidavit from the relator speci-

fying the details of the claim, as required by R.C. 2731.04 and Loc.App.R. 45(B)(1)(a).  Affida-

vits averring merely that the facts in a complaint are “true and correct to the best of [the relator’s] 

knowledge” or “true and accurate to the best of [the relator’s] knowledge and belief” are insuffi-

cient and warrant dismissal. State ex rel. Commt. for the Charter Amendment for an Elected Law 

Director v. Bay Village, 115 Ohio St.3d 400, 2007-Ohio-5380, at ¶12; accord State ex rel. 

Esarco v. Youngstown City Council, 116 Ohio St.3d 131, 2007-Ohio-5699, at ¶15-16. 

7. The respondent reserves the right to plead any further affirmative defenses or other 

defenses based upon further investigation and discovery in this matter. 

WHEREFORE, the respondent, the City of Lakewood, Ohio, requests that the court (1) 

dismiss the relator’s complaint for writ of mandamus with prejudice and permit the respondent to 
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go henceforth without delay; (2) deny the relator’s request for writ of mandamus and any addi-

tional requested relief; (3) award the respondent its costs; and (4) make such other orders as are 

just and appropriate. 

 

     Respectfully Submitted, 

 

      /s/ Kevin M. Butler  

__________________________________________ 

Kevin M. Butler, Law Director (#0074204) 

kevin.butler@lakewoodoh.net  

Jennifer L. Swallow, Chief Assistant Law Director 

(#0069982) 

jennifer.swallow@lakewoodoh.net 

      City of Lakewood  

12650 Detroit Avenue 

      Lakewood, Ohio  44107 

      (216) 529-6030 
       

      Attorneys for the City of Lakewood, Ohio 
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CERTIFICATE OF SERVICE 

 

 I certify that I filed the foregoing answer by employing the court’s electronic filing sys-

tem this 19th day of July, 2016.  A copy was sent to all counsel of record, including the relator’s 

counsel, by operation of the electronic filing system.  A courtesy copy was also sent to all coun-

sel of record by email. 

 

 

      /s/ Kevin M. Butler  

__________________________________________ 

Kevin M. Butler, Law Director (#0074204) 

Jennifer L. Swallow, Chief Assistant Law Director 

(#0069982) 
       

      Attorneys for the City of Lakewood, Ohio 
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From: Butler, Kevin

To: "Brian Essi"

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

Date: Saturday, July 16, 2016 2:26:39 AM

Attachments: All Lakewood records retention schedules combined.pdf

Mr. Essi:

For any request that is or has been denied below, in accordance with R.C. 149.43(B)(2), the city must

provide you with an opportunity to revise the request and inform you of the manner in which records are

maintained by the city and how records are accessed in the ordinary course of the public office’s or

person’s duties.

To this end please feel free to review the city’s records retentions schedules, which are attached to this

email.  The city maintains and accesses its records in the ordinary course of its duties based on their

function and use.

Best wishes,

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 2:19 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

Mr. Essi:

In No. 203 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between Thompson Hine, or its attorneys, and any CCF

representative concerning the City of Lakewood and/or Lakewood Hospital.”

In No. 204 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between Thompson Hine, or its attorneys, and Jim Wooley

concerning the City of Lakewood and/or Lakewood Hospital.”

In No. 205 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between Law Director Butler and Jim Wooley concerning the

City of Lakewood and/or Lakewood Hospital.”

In No. 206 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between Roberts Cahill and Jim Wooley concerning the City of

Lakewood and/or Lakewood Hospital.”

Without waiving any other reasons why these requests may be denied, these requests are denied because

they seek all records with no date restriction and thus are overbroad. State ex rel. Glasgow v. Jones, 119

EXHIBIT A
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Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s work-related emails, texts,

messages and correspondence for a six-month period was overbroad).

Because each of these requests seeks information “concerning” another record, your request is vague,

overly broad and/or ambiguous, and is, to that extent, therefore denied.  The Ohio Supreme Court has

held that a public records request must describe the records desired with reasonable and sufficient clarity

and not be overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-

Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993).  A request for “any and all

records relating to a particular person or topic is an inappropriate public records request because it fails to

identify the particular records sought.”  State ex rel. Dillery v. Icsman, 92 Ohio St. 3d 312, 2001-Ohio-193;

accord, Ohio Sunshine Laws: An Open Government Resource Manual 2016, p. 13.

A governmental office has no duty to “seek out and retrieve those records which would contain the

information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993);

aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for records

containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994). 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to these requests.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).

Furthermore, these requests are also denied because they seek records and communications that have

been created in preparation for trial in Graham v. City of Lakewood, et al., and are therefore not public

records pursuant to R.C. 149.43(a)(1)(g).  Your requests for records and communications seeks records

prepared by the defendants in the same lawsuit.  The defendants, including the city, have exchanged joint

defense information in confidence with the intent and for the purpose of facilitating the rendition of legal

services concerning common defense interests, with the expectation that the information will remain

privileged and confidential and will not be disclosed without the prior written consent of all of the defense

parties.  State ex rel. ESPN v. Ohio State Univ., 132 Ohio St.3d 212, 2012-Ohio-2690.  We do not have the

consent of the parties to release this information.  As joint defense and trial preparation records, the

Revised Code excepts them from release.

Finally, to the extent these requests seek records from Thompson Hine and Mr. Cahill, the requested

records are not records kept by the city and thus are not public records.  Only records kept by a public

office are public records of that office.  R.C. 149.43(A)(1).   

This completes our response to Nos. 203, 204, 205 and 206 of your May 13, 2016 public records request.

Best wishes,

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 2:06 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

LKWD-PRR231_000029

LKWD-PRR231_000029

mailto:kevin.butler@lakewoodoh.net


 
Mr. Essi:

 

In No. 178 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any Lakewood City employee or official and any

employee or official of the Cuyahoga County government regarding the Lakewood Hospital or its assets

during 2014, 2015 and 2016. This request includes any communication between any ex officio Lakewood

Hospital Association (‘LHA’) official and any employee or official of the Cuyahoga County government.”

 

In No. 179 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any Lakewood City employee or official and any

employee or official of the Cuyahoga County government with respect to any proposal regarding the

Lakewood Hospital or its assets during 2014, 2015 and 2016. This request includes any communication

between any ex officio LHA official and any employee or official of the Cuyahoga County government.”

 

In No. 181 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any Lakewood City employee or official and any

employee or official of the Metro Health System with respect to any proposal or discussion during the

period January 1, 2011 through the date of this request regarding the Metro Health System’s desire to

open and/or operate a family health center in Lakewood. This request includes any communication

between any ex officio LHA official and any employee or official of the Metro Health System.”

 

In No. 183 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any LHA official and any Lakewood City employee or

official regarding any proposal submitted by the Metro Health System or any of its employees or officials

with respect to the Lakewood Hospital or its assets during 2014, 2015 and 2016. This request includes any

correspondence or communication between any ex officio LHA official and any employee or official of CCF

and LHA.”

 

In No. 184 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any CCF employee or official and any Lakewood City

employee or official with respect to any proposal submitted by Surgical Development Partners regarding

the Lakewood Hospital or its assets during 2014, 2015 and 2016. This request includes any

correspondence or communication between any ex officio LHA official and any employee or official of CCF

and LHA.”

 

In No. 185 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any LHA official and any Lakewood City employee or

official with respect to any proposal submitted by Surgical Development Partners regarding the Lakewood

Hospital or its assets during 2014, 2015 and 2016. This request includes any correspondence or

communication between any ex officio LHA official and any employee or official of CCF and LHA.”

 

In No. 225 of your May 13, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – regarding any communication or interaction by and/or among

Senator Mike Skindell, Metro Health System, any employee of Metro Health System, Mayor Summers

and/or any of them from January 15, 2015 through the date of this request.”

 

In No. 98 of your March 15, 2016 public records request, you ask for “All records, notes, and
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communications – electronic or otherwise – related to any agreements concerning the Lakewood Hospital

discussed, approved, or agreed to by the LHA or any committee of the LHA.”

 

In No. 99 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – related to any agreements concerning the Lakewood Hospital

discussed, approved, or agreed to by the Cleveland Clinic.”

 

In No. 102 of your March 15, 2015 public records request, you ask for “Any draft, signed, or unsigned

agreement or proposal concerning the Lakewood Hospital that was, or may have been, discussed,

approved, or agreed to by the LHA, or any committee of LHA, and/or the Cleveland Clinic during the week

of December 6, 2015.”

 

Because each of these requests seeks information “related to,” “regarding,” “with respect to” and

“concerning” another record, your request is vague, overly broad and/or ambiguous, and is, to that extent,

therefore denied.  The Ohio Supreme Court has held that a public records request must describe the

records desired with reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel.

Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68

Ohio St.3d 117 (1993).  A request for “any and all records relating to a particular person or topic is an

inappropriate public records request because it fails to identify the particular records sought.”  State ex rel.

Dillery v. Icsman, 92 Ohio St. 3d 312, 2001-Ohio-193; accord, Ohio Sunshine Laws: An Open Government

Resource Manual 2016, p. 13.

 

A governmental office has no duty to “seek out and retrieve those records which would contain the

information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993);

aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for records

containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994). 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to these requests.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).

 

Finally, the foregoing requests are denied to the extent they seek records that are not kept by the city. 

Only records kept by a public office are public records of that office.  R.C. 149.43(A)(1).  All these requests

seek records that are from organizations, officials or governments outside the city government of

Lakewood. 

 

Because these each of these records requests fall within the description of improper requests under the

foregoing law, to that extent they are denied.  This completes our response to the all these identified

requests.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 1:56 AM
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To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 96 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – related to businesses that have closed or left Lakewood since

Mr. Summers has been mayor.”

 

My email to you of October 16, 2015, at 6:02 p.m., which responded to a nearly identical request, should

be fully responsive to this request.  We do not maintain a list of businesses that have closed or left

Lakewood.  However, I am obligated to remind you that because it seeks information “relating to” another

thing, your request is vague, overly broad and/or ambiguous, and is therefore, to that extent, denied.  The

Ohio Supreme Court has held that a public records request must describe the records desired with

reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New

Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117

(1993). Furthermore, a governmental office has no duty to “seek out and retrieve those records which

would contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th

Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search

for records containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d

245 (1994).

 

This completes our response to No. 96 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 1:45 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 137 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from Madigan to Mayor Summers from January 1, 2015, to

the present.”

 

In No. 138 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from Mayor Summers to Madigan from January 1, 2015, to

the present.”

 

In No. 121 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from and/or to Law Director Butler from January 1, 2015, to

the present.”
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In No. 122 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from and/or to Mayor Summers from January 1, 2011, to the

present.”

 

In No. 123 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from and/or to Bullock from January 1, 2015, to the present.”

 

In No. 207 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between Law Director Butler and any LHA official.”

 

In No. 124 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from and/or to Colarusso from June 1, 2015, to the present.”

 

In No. 125 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from and/or to Bodine from June 1, 2015, to the present.”

 

Each of these requests is denied because its seeks all correspondence and communications within a 12- to

18-month period of time and thus is overbroad. State ex rel. Glasgow v. Jones, 119 Ohio St.3d 391, 2008-

Ohio-4788 (a request for all of a state representative’s work-related emails, texts, messages and

correspondence for a six-month period was overbroad).

 

Nos. 121, 122, 123, 207 of your request are denied to the extent they seek records that are protected

from public inspection by the attorney-client privilege.  Records of communications between attorneys

and their clients pertaining to the attorneys’ legal advice are excepted from disclosure under R.C.

149.43(A)(1) since the release of these records is prohibited by state law. See Moskovitz v. Mt. Sinai Med.

Ctr. (1994), 69 Ohio St.3d 638, 660, 635 N.E.2d 331, 349; Woodman v. Lakewood (1988), 44 Ohio App.3d

118, 541 N.E.2d 1084; State ex rel. Natl. Broadcasting Co. v. Cleveland (1992), 82 Ohio App.3d 202, 611

N.E.2d 838.   

 

Nos. 124 and 125 are denied, to the extent records have already been provided that are responsive, and to

the extent they seek communications to or from me and Mr. Colarusso and/or Mr. Bodine, because those

communications have been prepared in preparation for trial in Graham v. City of Lakewood, et al. and are

therefore not public records pursuant to R.C. 149.43(a)(1)(g).  Additionally, your request for my

communications seeks records prepared by the defendants in the same lawsuit.  The defendants, including

the city, which is represented by me, have exchanged joint defense information in confidence with the

intent and for the purpose of facilitating the rendition of legal services concerning common defense

interests, with the expectation that the information will remain privileged and confidential and will not be

disclosed without the prior written consent of all of the defense parties.  State ex rel. ESPN v. Ohio State

Univ., 132 Ohio St.3d 212, 2012-Ohio-2690.  We do not have the consent of the parties to release this

information. 

 

At the time Huron was engaged, the issues included in their engagement were directly implicated in the

lawsuit filed by Mr. Graham and others, and they remain so.  As such, because these trial preparation

records and joint defense communications to or from Mr. Colarusso and/or Mr. Bodine are exempted

from the Public Records Act or are not records, they will not be provided.    

 

Finally, Nos. 124 and 125 are denied to the extent they seek records that are not kept by the city.  Only
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records kept by a public office are public records.  R.C. 149.43(A)(1). 

 

This completes our response to the foregoing requests.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 1:09 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 79 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any informed consent given by Mayor Summers,

the City of Lakewood, Lakewood City Council, or any member of City Council to Law Director Kevin Butler

(‘Law Director Butler’).”

 

In No. 81 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any informed consent, confirmed in writing, given

by Mayor Summers, the City of Lakewood, Lakewood City Council, or any member of City Council to Law

Director Butler with respect to the 2010 ordinance/resolution.”

 

In No. 82 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any informed consent given by Mayor Summers,

the City of Lakewood, Lakewood City Council, or any member of City Council to Law Director Butler with

respect to allegations against Mayor Summers for conspiracy.”

 

My emails to you of March 30, 2016, at 5:28 and 5:29 p.m. should be fully responsive to this request. 

Nevertheless, I’m obligated to remind you that because it seeks information “relating to” another thing,

your request is vague, overly broad and/or ambiguous, and is therefore, to that extent, denied.  The Ohio

Supreme Court has held that a public records request must describe the records desired with reasonable

and sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112

Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993).

Furthermore, a governmental office has no duty to “seek out and retrieve those records which would

contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr.

28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for

records containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245

(1994).

 

This completes our response to Nos. 79, 81 and 82 of your March 15, 2016 request.

 

Best wishes,
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Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 12:59 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 24 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – signed by Mayor Summers, Madigan, and/or Bullock regarding

the LHA.”

 

In No. 26 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – signed by Mayor Summers, Madigan and/or Bullock regarding

the Cleveland Clinic.”

 

In No. 29 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and Michael Meehan

(“Meehan”) that refers or relates to Mayor Michael Summers’ May 18, 2015 letter to Dr. Boutros and/or

MetroHealth.”

 

In No. 31 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any employee of The

Cleveland Clinic Foundation that refers or relates to Mayor Summers’ May 18, 2015 letter to Dr.Boutros

and/or MetroHealth.”

 

In No. 33 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any individual that

refers or relates to Mayor Michael Summers’ May 18, 2015 letter to Dr. Boutros and/or MetroHealth.”

 

In No. 34 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating the “power point” presentation or proposal by

MetroHealth to the LHA provided in September of 2014.”

 

In No. 39 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to the resignation of Joseph Gibbons (“Gibbons”) as a

trustee of the LHA.”

 

In No. 40 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any individual(s) considered as a candidate or

successor to Gibbons.”

 

In No. 55 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to Subsidium slides, letters, reports, emails, and

documents that have not posted on onelakewood.com.”
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In No. 65 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any claim by the Cleveland Clinic that it does not

have a general obligation to fund operating losses for the LHA or Lakewood Hospital.”

 

In No. 77 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to clinical and administrative service fees that are

incurred by the Cleveland Clinic and allocated to the Lakewood Hospital.”

 

In No. 78 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to clinical and administrative service fees that are

direct costs incurred by the Cleveland Clinic and allocated to the Lakewood Hospital.”

 

In No. 84 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any conflict of interest concerning the

representation of the City of Lakewood and/or Mayor Summers by Thompson Hine or any lawyer

employed by Thompson Hine.”

 

In No. 85 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any informed consent, and/or waiver of a conflict

of interest concerning the representation of the City of Lakewood and/or Mayor Summers by Thompson

Hine or any lawyer employed by Thompson Hine.”

 

In No. 94 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any records of payment of bills or charges for

services rendered to the City of Lakewood by Hennes Communications, or any other public relations or

consulting firm or public relations person, from January 1, 2015, to the present.”

 

In No. 108 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to the “survey, ” including drafts, referred to in the

footnote on page G-1 of the FHC Site Sale Agreement.”

 

In No. 110 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – reflecting valuation or appraisals of assets used in the

operation of the Lakewood Hospital belonging to the LHA and/or the City of Lakewood.”

 

In No. 134 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to financial or performance results for the LHA from

October 1, 2015, to the present. This request includes all records, notes, and communications – electronic

or otherwise – in the files of Law Director Butler, Thompson Hine, its attorneys, and Mr. Cahill who were

all agents of the City.”

 

In No. 142 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any preemptory bids received by the City of

Lakewood, its employees, or officials.”

 

In No. 143 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that discuss or evaluate whether the City of Lakewood had an
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obligation to conduct a public bidding process with respect to the Lakewood Hospital.”

 

In No. 144 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that discuss or evaluate any private bidding process with

respect to the Lakewood Hospital conducted by an entity other than the City of Lakewood.”

 

In No. 145 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any public, private or other selection process with

respect to future lessees, future owners or future delivery of health services with respect to the Lakewood

Hospital or the LHA.”

 

In No. 150 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect the drafting or preparation for any request for

proposals with respect to the Lakewood Hospital or the LHA.”

 

In No. 151 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect the development of guidelines or criteria for any

request for proposals with respect to the Lakewood Hospital or the LHA.”

 

In No. 152 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect any review by any City of Lakewood employee or

official of any proposal received by Subsidum in response to any request for proposal(s) issued by

Subsidium related to the Lakewood Hospital or the LHA, its programs, services, or assets.”

 

In No. 153 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect any review by any individual or entity of any

proposal received by Subsidium in response to any request for proposal issued by Subsidium related to the

Lakewood Hospital or the LHA, its programs, services, or assets.”

 

In No. 155 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect any review by any individual or entity of any

proposal received by Subsidium in response to the Preliminary Memorandum issued by Subsidum related

to the Lakewood Hospital or the LHA, its programs, services, or assets.”

 

In No. 156 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect any review by any City of Lakewood employee or

official of any proposal received by such employee or official with respect to the Lakewood Hospital, its

programs, services, or assets.”

 

In No. 157 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – regarding discussions, meetings or negotiations between any

City of Lakewood employee or official with Subsidium.”

 

In No. 158 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – regarding discussions, meeting, or negotiations between any

City of Lakewood council member with Subsidium.”

 

In No. 159 of your March 15, 2016 public records request, you ask for “All records, notes, and
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communications – electronic or otherwise – regarding discussions, meetings or negotiations between any

City of Lakewood employee or official with the LHA, its board members, the Cleveland Clinic Foundation,

and/or its board members or trustees, related to the Lakewood Hospital or LHA.”

 

In No. 160 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – regarding discussions, meetings, or negotiations between any

City of Lakewood council member with the LHA, its board members, the Cleveland Clinic, and/or its board

members or trustees, related to the Lakewood Hospital or LHA.”

 

In No. 161 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – in which any party to the Master Agreement discusses

whether any of the parties are required to file a Hart-Scott-Rodino pre-merger filing notice.”

 

In No. 162 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – in which any party to the Master Agreement discusses

whether any of the parties are not required to file a Hart-Scott-Rodino pre-merger filing notice.”

 

In No. 163 of your March 15, 2016 public records request, you ask for “All records, notes and

communications – electronic or otherwise – regarding preemptory bids issued by any person or entity

which preemptory bids relate to Lakewood Hospital and were communicated to or received by the City of

Lakewood or any elected or public official of the City of Lakewood.  For purposed of this request, the term

‘preemptory bids’ shall have the meaning described by Mayor Summers in the public record:

https://youtu.be/SyRzqzOuFGA?t=1h12m9s.”

 

In No. 167 of your March 15, 2016 public records request, you ask for “All records, notes and

communications by Bullock to any person regarding the Colarusso email responses of September 29, 2015,

at 5:10 p.m.”

 

In No. 215 of your May 13, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – regarding the statements given by Colin McEwen to any

member of the Lakewood City Council on December 6, 2015, and/or December 7, 2015.”

 

In No. 216 of your May 13, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – regarding statements given by Eileen Korey, Mayor Mike

Summers, and/or any member of the Lakewood City Council on December 6, 2015 and/or December 7,

2015.”

 

In No. 186 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any CCF official and any Lakewood City employee or

official regarding any filing under the Hart-Scott-Rodino Act.”

 

In No. 187 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any LHA official and any Lakewood City employee or

official regarding any filing under the Hart-Scott-Rodino Act.”

 

In No. 116 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among any Lakewood City official or employee,

the LHA, any LHA trustee, and any LHA employee or official concerning Section 9.9 of the 1996 Lease
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between the LHA and City of Lakewood.”

 

In No. 47 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any representative of

the City of Fairview Park (“Fairview Park”) that refer or relate to the transportation of patients or failure to

transport potential patients to Lakewood Hospital, Fairview Hospital, Lutheran Hospital, or any other local

area hospital from January 1, 2015, to the present.”

 

In No. 49 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any representative of

the City of Cleveland that refer or relate to the transportation of patients or failure to transport potential

patients to Lakewood Hospital, Fairview Hospital, Lutheran Hospital, or any other local area hospital from

January 1, 2015, to the present.”

 

In No. 51 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any Lakewood

Hospital Service Area paramedic, EMS, or emergency response providers that refer or relate to the

transportation of patients or failure to transport potential patients to Lakewood Hospital, Fairview

Hospital, Lutheran Hospital, or any other local area hospital from January 15, 2015, to the present.”

 

In No. 113 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among any Lakewood City employee or official

and First American Title Company, or its employees, concerning the planning and/or preparation for the

transactions contemplated by the FHC Site Sale Agreement including the Lot Split Approval.”

 

In No. 115 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among any Lakewood City employee or official

and any Cuyahoga County employee or official concerning the planning and/or preparation for the

transactions contemplated by the FHC Site Sale Agreement including the Lot Split Approval.”

 

In No. 129 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – by the LHA, or any representative of the LHA, to any

Lakewood City official or elected leader regarding public bidding, listing, requests for proposal, and/or

marketing of any or all of the assets used in connection with the Lakewood Hospital.”

 

In No. 130 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – by any Lakewood City employee or official regarding bidding,

listing, requests for proposal, and/or marketing concerning the Lakewood Hospital or any or all of the

assets used in the conduct of Lakewood Hospital.”

 

In No. 131 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – in which the LHA, or any representative, responded to any

communication requesting that the LHA conduct a bidding, listing, request for proposal and/or marketing

concerning the Lakewood Hospital or any or all of the assets used in the conduct of the Lakewood

Hospital.”

 

In No. 212 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – regarding compliance with state or federal antitrust laws
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during the years 2013, 2014 and 2015.”

 

Because each of these requests seeks information “related to,” “regarding,” “referring to” and

“concerning” another record (and the like), your request is vague, overly broad and/or ambiguous, and is,

to that extent, therefore denied.  The Ohio Supreme Court has held that a public records request must

describe the records desired with reasonable and sufficient clarity and not be overly broad and

ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State

ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993).  A request for “any and all records relating to a particular

person or topic is an inappropriate public records request because it fails to identify the particular records

sought.”  State ex rel. Dillery v. Icsman, 92 Ohio St. 3d 312, 2001-Ohio-193; accord, Ohio Sunshine Laws: An

Open Government Resource Manual 2016, p. 13.

 

A governmental office has no duty to “seek out and retrieve those records which would contain the

information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993);

aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for records

containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994). 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to these requests.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).

 

Because these each of these records requests fall within the description of improper requests under the

foregoing law, to that extent they are denied.  This completes our response to the all these identified

requests.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Saturday, July 16, 2016 12:32 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 196 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – to or from Dru Siley and any potential purchaser and/or

developer of the Lakewood Hospital site January 1, 2013, through the date of the response.”

 

In No. 198 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – to or from Bryce Sylvester and any potential purchaser and/or

developer of the Lakewood Hospital site January 1, 2013, through the date of the response.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to these requests.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,
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2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they are to or from potential purchasers or developers of land.

 

The Ohio Supreme Court has held that a public records request must describe the records desired with

reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New

Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117

(1993). Furthermore, a governmental office has no duty to “seek out and retrieve those records which

would contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th

Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search

for records containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d

245 (1994).  Because these records requests fall within the description of improper requests under the

foregoing law, to that extent they are denied.

 

This completes our response to the foregoing requests.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 11:39 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 32 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any employee of The

Cleveland Clinic Foundation from January 1, 2015, to the present.”

 

In No. 46 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any representative of

Rocky River from January 1, 2015, to the present.”

 

In No. 48 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any representative of

Fairview Park from January 1, 2015, to the present.”

 

In No. 50 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any representative of

the City of Cleveland from January 1, 2015, to the present.”

 

In No. 52 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any Lakewood

Hospital Service Area paramedic, EMS, or emergency response providers from January 15, 2015, to the
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present.”

 

In No. 114 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among any Lakewood City employee or official

and First American Title Company, or its employees.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to these requests.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they are to or from employees or representatives of companies, municipalities or certain

occupations.

 

The Ohio Supreme Court has held that a public records request must describe the records desired with

reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New

Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117

(1993). Furthermore, a governmental office has no duty to “seek out and retrieve those records which

would contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th

Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search

for records containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d

245 (1994).  Because these records requests fall within the description of improper requests under the

foregoing law, to that extent they are denied.

 

Finally, No. 114 of your request is denied because it seeks all correspondence and communications with

no date restriction and thus is overbroad. State ex rel. Glasgow v. Jones, 119 Ohio St.3d 391, 2008-Ohio-

4788 (a request for all of a state representative’s work-related emails, texts, messages and

correspondence for a six-month period was overbroad). 

 

This completes our response to the foregoing requests.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 11:27 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 173 of your March 15, 2016 public records request, you ask for “All records and communications –

electronic or otherwise – between and among Law Director Butler and Meehan.”

 

Without waiving any other reasons why these requests may be denied, these requests are denied because

they seek all records with no date restriction and thus are overbroad. State ex rel. Glasgow v. Jones, 119
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Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s work-related emails, texts,

messages and correspondence for a six-month period was overbroad). 

 

Furthermore, these requests are also denied because they seek records and communications that have

been created in preparation for trial in Graham v. City of Lakewood, et al., and are therefore not public

records pursuant to R.C. 149.43(a)(1)(g).  Your requests for records and communications seeks records

prepared by the defendants in the same lawsuit.  The defendants, including the city, have exchanged joint

defense information in confidence with the intent and for the purpose of facilitating the rendition of legal

services concerning common defense interests, with the expectation that the information will remain

privileged and confidential and will not be disclosed without the prior written consent of all of the defense

parties.  State ex rel. ESPN v. Ohio State Univ., 132 Ohio St.3d 212, 2012-Ohio-2690.  We do not have the

consent of the parties to release this information.  As joint defense and trial preparation records, the

Revised Code excepts them from release.

 

This completes our response to No. 173 of your March 15, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 11:24 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 171 of your March 15, 2016 public records request, you ask for “All records and communications –

electronic or otherwise – between and among Law Director Butler and Jeff Huntsberger (‘Huntsberger’).”

 

Without waiving any other reasons why these requests may be denied, these requests are denied because

they seek all records with no date restriction and thus are overbroad. State ex rel. Glasgow v. Jones, 119

Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s work-related emails, texts,

messages and correspondence for a six-month period was overbroad). 

 

Furthermore, these requests are also denied because they seek records and communications that have

been created in preparation for trial in Graham v. City of Lakewood, et al., and are therefore not public

records pursuant to R.C. 149.43(a)(1)(g).  Your requests for records and communications seeks records

prepared by the defendants in the same lawsuit.  The defendants, including the city, have exchanged joint

defense information in confidence with the intent and for the purpose of facilitating the rendition of legal

services concerning common defense interests, with the expectation that the information will remain

privileged and confidential and will not be disclosed without the prior written consent of all of the defense

parties.  State ex rel. ESPN v. Ohio State Univ., 132 Ohio St.3d 212, 2012-Ohio-2690.  We do not have the

consent of the parties to release this information.  As joint defense and trial preparation records, the

Revised Code excepts them from release.
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This completes our response to No. 171 of your March 15, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 11:18 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 172 of your March 15, 2016 public records request, you ask for “All records and communications –

electronic or otherwise – between and among Thompson Hine and Huntsberger.”

 

In No. 202 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between the law firm of Thompson Hine (‘Thompson Hine’),

or its attorneys, and any LHA representative.”

 

Without waiving any other reasons why these requests may be denied, these requests are denied because

they seek all records with no date restriction and thus are overbroad. State ex rel. Glasgow v. Jones, 119

Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s work-related emails, texts,

messages and correspondence for a six-month period was overbroad). 

 

These requests are also denied to the extent they seek records are not in our possession.  Only records

kept by a public office are public records.  R.C. 149.43(A)(1).  Each of these requests seeks records not kept

by the city. 

 

Furthermore, these requests are also denied because they seek records and communications that have

been created in preparation for trial in Graham v. City of Lakewood, et al., and are therefore not public

records pursuant to R.C. 149.43(a)(1)(g).  Your requests for records and communications seeks records

prepared by the defendants in the same lawsuit.  The defendants, including the city, have exchanged joint

defense information in confidence with the intent and for the purpose of facilitating the rendition of legal

services concerning common defense interests, with the expectation that the information will remain

privileged and confidential and will not be disclosed without the prior written consent of all of the defense

parties.  State ex rel. ESPN v. Ohio State Univ., 132 Ohio St.3d 212, 2012-Ohio-2690.  We do not have the

consent of the parties to release this information.  As joint defense and trial preparation records, the

Revised Code excepts them from release.

 

Finally, to the extent your requests seek correspondence and communications between Thompson Hine

and any LHA representative who may be a city official and thus a client of Thompson Hine, the requests

are denied because they seek privileged material.  Records of communications between attorneys and

their clients pertaining to the attorneys’ legal advice are excepted from disclosure under R.C. 149.43(A)(1)

since the release of these records is prohibited by state law. See Moskovitz v. Mt. Sinai Med. Ctr. (1994),

69 Ohio St.3d 638, 660, 635 N.E.2d 331, 349; Woodman v. Lakewood (1988), 44 Ohio App.3d 118, 541
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N.E.2d 1084; State ex rel. Natl. Broadcasting Co. v. Cleveland (1992), 82 Ohio App.3d 202, 611 N.E.2d 838. 

 

 

This completes our response to No. 172 of your March 15, 2016 public records request and No. 202 of

your May 13, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 10:52 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 66 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among the law firm of Thompson Hine

(‘Thompson Hine’) and the Huron Consulting Group (‘Huron Consulting’), or their representatives,

regarding the Lakewood Hospital.”

 

In No. 67 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Thompson Hine and Huron Consulting, or

their representatives, regarding Thompson Hine’s engagement as attorneys for the City of Lakewood.”

 

In No. 68 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any interviews of representatives of the LHA

conducted by Thompson Hine.”

 

In No. 69 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any interviews of representatives of the LHA

conducted by Huron Consulting.”

 

In No. 70 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any interviews of representatives of the Cleveland

Clinic conducted by Thompson Hine.”

 

In No. 71 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any interviews of representatives of the Cleveland

Clinic conducted by Huron Consulting.”

 

In No. 72 of your March 15, 2016 public records request, you ask for “Any confidentiality agreement(s)

signed by Huron Consulting, or any of its representatives, relating to proprietary or confidential

documentation provided by the Cleveland Clinic regarding specific fees incurred and the allocation of

those fees with respect to the LHA or Lakewood Hospital.”
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In No. 73 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any confidentiality agreement(s) signed by Huron

Consulting, or its representatives, relating to proprietary or confidential documentation provided by the

Cleveland Clinic regarding specific fees incurred and the allocation of those fees with respect to the LHA or

Lakewood Hospital.”

 

In No. 74 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any confidentiality agreement(s) signed by Huron

Consulting, or its representatives.”

 

In No. 75 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to documentation provided by the Cleveland Clinic to

Huron Consulting regarding specific fees incurred and the allocation of those fees with respect to the LHA

or Lakewood Hospital.”

 

In No. 76 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – reviewed by Huron Consulting in preparing the Huron

Report.”

 

In No. 97 of your March 15, 2016 public records request, you ask for “Any draft, signed, or unsigned

agreement or proposal concerning the Lakewood Hospital that was, or may have been, discussed,

approved, or agreed to by the LHA, or any committee of the LHA, and/or the Cleveland Clinic on November

30, 2015.”

 

In No. 100 of your March 15, 2016 public records request, you ask for “Any draft, signed, or unsigned

agreement or proposal concerning the Lakewood Hospital that was, or may have been, discussed,

approved, or agreed to by the LHA, or any committee of the LHA, and/or the Cleveland Clinic during the

week of November 29, 2015.”

 

In No. 209 of your May 13, 2016 public records request, you ask for “A copy of the ‘written report’ of the

Select Committee referred to on page 5 of the minutes of LHA Special Meeting of the Board of Trustees,

dated December 12, 2013.”

 

In No. 210 of your May 13, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – of any statement presented at any LHA meeting regarding

compliance with state or federal antitrust laws during the years 2013, 2014 and 2015.”

 

In No. 211 of your May 13, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – of any notes made at any LHA meeting regarding compliance

with the state or federal antitrust laws during the years 2013, 2014 and 2015.”

 

Without waiving any other reasons why these requests may be denied, these requests are denied to the

extent they seek records are not in our possession.  Only records kept by a public office are public records.

 R.C. 149.43(A)(1).  Each of these requests seeks records not kept by the city.  This completes our response

to the foregoing requests.

 

Best wishes,
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Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 10:39 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 120 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Law Director Butler, Mayor Summers,

Bullock, Paul Colarusso (‘Colarusso’), and/or John Bodine (‘Bodine’) from January 1, 2015, to the present.”

 

The Ohio Supreme Court has held that a public records request must describe the records desired with

reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New

Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117

(1993). Your request is denied to the extent you intended it as a request for all correspondence and

communications exchanged between or among people who are not either Paul Colarusso or John Bodine,

which we surmised was not your intention.   You have the ability to revise your request in the event we

have interpreted incorrectly.

 

Your request is denied to the extent it seeks communications to Mr. Bodine from Mr. Colarusso only, or

vice versa, because those records are not in our possession.  Only records kept by a public office are public

records.  R.C. 149.43(A).

 

Your request is also denied to the extent it seeks communications to or from me and Mr. Colarusso and/or

Mr. Bodine, because those communications have been prepared in preparation for trial in Graham v. City

of Lakewood, et al. and are therefore not public records pursuant to R.C. 149.43(a)(1)(g).  Additionally,

your request for my communications seeks records prepared by the defendants in the same lawsuit.  The

defendants, including the city, which is represented by me, have exchanged joint defense information in

confidence with the intent and for the purpose of facilitating the rendition of legal services concerning

common defense interests, with the expectation that the information will remain privileged and

confidential and will not be disclosed without the prior written consent of all of the defense parties.  State

ex rel. ESPN v. Ohio State Univ., 132 Ohio St.3d 212, 2012-Ohio-2690.  We do not have the consent of the

parties to release this information. 

 

At the time Huron was engaged, the issues included in their engagement were directly implicated in the

lawsuit filed by Mr. Graham and others, and they remain so.  As such, because these trial preparation

records and joint defense communications to or from me and Mr. Colarusso and/or Mr. Bodine are

exempted from the Public Records Act or are not records, they will not be provided. 

 

The foregoing is not an outright denial of your request.  We have located and attach to this email records

that are communications between (1) Councilman Bullock and/or Mayor Summers, and (2) Mr. Colarusso

and/or Mr. Bodine.  These are the only public records responsive to No. 120 of your March 15, 2016

request, and thus this completes our response to that request.
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Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 10:13 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 105 of your March 15, 2016 public records request, you asked for “All records, notes, audio

recordings or records of conversations between Mayor Summers and any representative of SDP.”

 

Because your request seeks all records with no date restriction, it is overbroad and thus denied. State ex

rel. Glasgow v. Jones, 119 Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s

work-related emails, texts, messages and correspondence for a six-month period was overbroad). 

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 105 of

your request.  Please find attached one record that contains a recording of a portion of Mayor Summers’

telephone conversation with Eddie Alexander, who claimed to represent Surgical Development Partners, in

October 2015.  The recording is complete; only a portion of the conversation was recorded. 

 

We have not identified any other records that may be responsive to this request.  Thus, this completes our

response to No. 105 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 8:23 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 38 of your March 15, 2016 public records request, you asked for “Any and all notes or recordings

made by Mayor Summers, Madigan, and/or Bullock during any LHA trustee meetings from January 1,

2015, to the present.”

 

Councilman Bullock and former Council President Madigan have confirmed they have no records

responsive to this request.  Mayor Summers has confirmed that any notes he would have taken would
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have been part of the scan of records we made available to another requester in March 2015, which may

be downloaded by clicking here:

https://www.dropbox.com/s/xv3sjb2p7stsi58/Mayor%20Summers%20LHA%20records%2003272015.pdf?

dl=0.  None of these officials has made any recordings of any LHA meetings.

 

This completes our response to No. 38 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 8:08 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 23 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – signed by Mayor Mike Summers (‘Mayor Summers’), Former

City Council President Mary Louise Madigan (‘Madigan’), and/or Councilmember Tom Bullock (‘Bullock’) in

which they agreed to keep any information or trade secrets of the Lakewood Hospital Association (‘LHA’)

private.”

 

In No. 25 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – signed by Mayor Summers, Madigan, and/or Bullock in which

they agreed to keep any information or trade secrets of the Cleveland Clinic Foundation or Cleveland Clinic

(collectively, ‘Cleveland Clinic’) private.”

 

In No. 27 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – signed or agreed to by Mayor Summers, Madigan and/or

Bullock as trustees of the LHA including, but not limited to, the Cleveland Clinic Code of Conduct, or any

similar document.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to these requests.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they are signed by an official, or on whether an official “agreed to keep information or trade

secrets” of another organization private, or on whether an official agreed to them. 

 

The Ohio Supreme Court has held that a public records request must describe the records desired with

reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New

Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117

(1993). Furthermore, a governmental office has no duty to “seek out and retrieve those records which

would contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th
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Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search

for records containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d

245 (1994).  Because these records requests fall within the description of improper requests under the

foregoing law, to that extent they are denied.

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to Nos. 23, 25

and 27 of your request.  We were unable to find any responsive records.  Therefore, this completes our

response to Nos. 23, 25 and 27 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 5:23 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 54 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – indicating how and when the City of Lakewood, or any

employee or official, came into possession of and posted to onelakewood.com the following electronic

documents and records:

http://www.onelakewood.com/pdf/Lakewood%20Hospital/LHNSubsidium%20Slides%201%20ofl/o202.pdf.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they “indicat[e] how and when the City of Lakewood, or any employee or official, came into

possession of” another record. 

 

Because it seeks information “how and when the city” came into possession of another thing, your request

is vague, overly broad and/or ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme

Court has held that a public records request must describe the records desired with reasonable and

sufficient clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio

St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore,

a governmental office has no duty to “seek out and retrieve those records which would contain the

information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993);

aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for records

containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 54 of

your request.  Unfortunately, the link you provided in your request is not an active link, and so we cannot

identify the slides you reference.  This completes our response to No. 54 of your request.
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Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 5:17 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 208 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between David Anderson and Tom Gable.”

 

Because your request seeks all records with no date restriction, it is overbroad and thus denied. State ex

rel. Glasgow v. Jones, 119 Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s

work-related emails, texts, messages and correspondence for a six-month period was overbroad). 

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 208 of

your request.  We have not identified any records that may be responsive to this request. 

 

This completes our response to No. 208 of your May 13, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 5:13 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 214 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between Colin McEwen and any member of the Lakewood

City Council from December 1, 2015, through December 22, 2015.”

 

Please find attached all the responsive records we have located.  Two email communications from

Councilman Bullock were redacted to protect the attorney-client privilege.   Records of communications

between attorneys and their clients pertaining to the attorneys’ legal advice are excepted from disclosure

under R.C. 149.43(A)(1) since the release of these records is prohibited by state law. See Moskovitz v. Mt.

Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, 660, 635 N.E.2d 331, 349; Woodman v. Lakewood (1988), 44
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Ohio App.3d 118, 541 N.E.2d 1084; State ex rel. Natl. Broadcasting Co. v. Cleveland (1992), 82 Ohio App.3d

202, 611 N.E.2d 838. 

 

This completes our response to No. 214 of your May 13, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:46 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 30 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and Meehan.”

Because your request seeks all records with no date restriction, it is overbroad and thus denied. State ex

rel. Glasgow v. Jones, 119 Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s

work-related emails, texts, messages and correspondence for a six-month period was overbroad). 

Furthermore, because Mr. Meehan served as counsel to LHA and the Mayor served on the board of LHA,

such communications, to the extent this request can be clarified, may be protected by the attorney-client

privilege and thus would be denied.   Records of communications between attorneys and their clients

pertaining to the attorneys’ legal advice are excepted from disclosure under R.C. 149.43(A)(1) since the

release of these records is prohibited by state law. See Moskovitz v. Mt. Sinai Med. Ctr. (1994), 69 Ohio

St.3d 638, 660, 635 N.E.2d 331, 349; Woodman v. Lakewood (1988), 44 Ohio App.3d 118, 541 N.E.2d

1084; State ex rel. Natl. Broadcasting Co. v. Cleveland (1992), 82 Ohio App.3d 202, 611 N.E.2d 838. 

 

This completes our response to No. 30 of your March 15, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:39 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 128 of your March 15, 2016 public records request, you ask for “All records, notes, and
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communications – electronic or otherwise – relating to any representation by the LHA, or any

representative of the LHA, regarding bankruptcy.”

 

My email to you of April 4, 2016, at 8:59 p.m. should be fully responsive to this request.  Nevertheless, I’m

obligated to remind you that because it seeks information “relating to” another thing, your request is

vague, overly broad and/or ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court

has held that a public records request must describe the records desired with reasonable and sufficient

clarity and not be overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33,

2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a

governmental office has no duty to “seek out and retrieve those records which would contain the

information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993);

aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for records

containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

This completes our response to No. 128 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:34 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 133 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to plans, drawings, financial analysis, costs analysis,

and other analysis of the costs and expenses of City Hall operations and/or relocation of City Hall

operations.”

 

My email to you of March 14, 2016, at 5:26 p.m. should be fully responsive to this request, which

duplicates a prior request.  Nevertheless, I’m obligated to remind you that because it seeks information

“relating to” another thing, your request is vague, overly broad and/or ambiguous, and is therefore, to

that extent, denied.  The Ohio Supreme Court has held that a public records request must describe the

records desired with reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel.

Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68

Ohio St.3d 117 (1993). Furthermore, a governmental office has no duty to “seek out and retrieve those

records which would contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS

2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no

obligation to search for records containing selected information. State ex rel. Thomas v. Ohio State

University, 71 Ohio St.3d 245 (1994).

 

This completes our response to No. 133 of your March 15, 2016 request.
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Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:32 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 165 of your March 15, 2016 public records request, you ask for “All records and communications –

electronic or otherwise – of the March 23, 2015 email from Madigan to Law Director Butler showing the

email account of all recipients of that email. Note this email was produced to me on March 10, 2015.”

 

I assume you meant my email to you of March 10, 2016, not March 10, 2015.  Council President

Madigan’s email attached to my email to you on March 10, 2016 at 5:05 p.m. was sent only to Mayor

Summers.  It was not sent to me.  See the attached record confirming this.

 

We have no further records responsive to this request.  Thus, this completes our response to No. 165 of

your March 15, 2016 public records request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:17 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 126 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to invoices and time records submitted by Huron

Consulting.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they “[relate] to invoices and time records submitted by” its consultants. 

 

Because it seeks information “relating to” another thing, your request is vague, overly broad and/or
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ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 126 of

your request.  I have, to that extent, found and attached invoices and a record of payment to Huron

Consulting, which was retained by the city in 2015.  (You did not narrow your request by date, and we

have found no public records related to Huron Consulting prior to 2015.)  We have not identified any other

records that may be responsive to this request.  Thus, this completes our response to No. 126 of your

March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:13 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 93 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any services rendered or bills or charges for

services rendered to the City of Lakewood by Hennes Communications, or any other public relations or

consulting firm or public relations person, from January 1, 2015, to the present.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they “[relate] to any services rendered or bills or charges for services rendered to the City of

Lakewood by Hennes Communications, or any other public relations or consulting firm or public relations

person.” 

 

Because it seeks information “relating to” another thing, your request is vague, overly broad and/or

ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the
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requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 93 of

your request.  I have, to that extent, found and attached invoices and a record of payment to Hennes

Paynter and Eileen Korey, the two communications consultants retained by the city in 2015.  We have not

identified any other records that may be responsive to this request.  Thus, this completes our response to

No. 93 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 3:09 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 91 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any records of payment of legal bills presented to

the City of Lakewood by any lawyer or law firm concerning the case of Graham v. City of Lakewood,

Cuyahoga No. CV-15-846212 (Judge O’Donnell) from April 14, 2015, to the present.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they “[relate] to any records of payment of legal bills.” 

 

Because it seeks information “relating to” another thing, your request is vague, overly broad and/or

ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 91 of

your request.  I have, to that extent, found and attached invoices and a record of payment to the law firms

representing the city in the Graham matter.  All narrative portions of the invoices have been redacted

under the attorney-client privilege.  See State ex rel. Anderson v. Vermilion, 134 Ohio St.3d 120, 2012-
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Ohio-5320.  We have not identified any other records that may be responsive to this request.  Thus, this

completes our response to No. 91 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 2:54 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 136 of your March 15, 2016 public record request, you ask for “All correspondence and

communications – electronic or otherwise – from Madigan to Mayor Summers concerning ‘campaign’

mode that is referred to in Madigan’s email of March 25, 2015.”

 

My email to you of March 10, 2016, at 5:05 p.m. should be fully responsive to this request, which

duplicates a prior request.  Nevertheless, I’m obligated to remind you that because it seeks information

“concerning” another thing, your request is vague, overly broad and/or ambiguous, and is therefore, to

that extent, denied.  The Ohio Supreme Court has held that a public records request must describe the

records desired with reasonable and sufficient clarity and not be overly broad and ambiguous. State ex rel.

Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68

Ohio St.3d 117 (1993). Furthermore, a governmental office has no duty to “seek out and retrieve those

records which would contain the information of interest to the requester.” Fant, 1993 Ohio App. LEXIS

2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no

obligation to search for records containing selected information. State ex rel. Thomas v. Ohio State

University, 71 Ohio St.3d 245 (1994).

 

This completes our response to No. 136 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 2:38 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 164 of your March 15, 2016 public record request, you ask for “All records and communications –
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electronic or otherwise – from LHA and/or the Cleveland Clinic to the City of Lakewood on or after January

1, 2015 through the present containing a certificate of Authorized Lessee Representative stating that to

the best of his/her knowledge, the Lessee (LHA) and the Member (The Cleveland Clinic Foundation) are in

compliance with all the material terms and conditions of the Lease and Definitive Agreement.”

 

Please see the attached record responsive to this request.  This completes our response to No. 164 of your

March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 2:30 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 149 of your March 15, 2016 public record request, you ask for “All records, notes, and

communications – electronic or otherwise – that reflect any request for proposal(s) issued by the City of

Lakewood with respect to the Lakewood Hospital or the LHA.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they “reflect any request for proposal(s) issued by the City,” or whether such a request is “with

respect to the Lakewood Hospital or the LHA.”  Furthermore, because your request seeks all records with

no date restriction, it is overbroad and thus denied. State ex rel. Glasgow v. Jones, 119 Ohio St.3d 391,

2008-Ohio-4788 (a request for all of a state representative’s work-related emails, texts, messages and

correspondence for a six-month period was overbroad).

 

Because it seeks information “reflects” and is “with respect to” another thing, your request is vague, overly

broad and/or ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a

public records request must describe the records desired with reasonable and sufficient clarity and not be

overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365,

¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has

no duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 149 of

your request.  I have, to that extent, found and attached letters from Mayor Summers, dated May 18 and

May 21, 2015, seeking MetroHealth’s response regarding Lakewood Hospital; and the healthcare
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consultancy RFP issued in April 2015.  We have not identified any other records that may be responsive to

this request.  Thus, this completes our response to No. 149 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 2:05 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 106 of your March 15, 2016 public records request, you ask for “All records, notes, audio recordings

or records of any conversations between Tom Bullock and any representative of SDP.”

 

Please find attached one record that contains typewritten notes from Councilman Bullock’s telephone

conversation with Frank Sossi, who claimed to represent Surgical Development Partners, in February

2016.  Councilman Bullock indicates the notes record Mr. Sossi's viewpoints. 

 

We have not identified any other records that may be responsive to this request.  Thus, this completes our

response to No. 106 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 1:55 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 101 of your March 15, 2016 public records request, you ask for “Any draft, signed, or unsigned

agreement or proposal concerning the Lakewood Hospital that was, or may have been, the subject of the

Lakewood City Council Meeting held on December 7, 2015.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they “were or may have been the subject of” a Council meeting. 
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Because it seeks information “concerning” another thing, your request is vague, overly broad and/or

ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 101 of

your request.  The “Key Highlights of the Master Agreement” document found beginning on page 86 of the

attached 95-page PDF document may be responsive; this was the document attached to the ordinance

introduced at the December 7, 2015 council meeting, at which Lakewood Hospital was discussed.  We

have not identified any other records that may be responsive to this request.  Thus, this completes our

response to No. 101 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 1:41 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 112 of your March 15, 2016 public records request, you ask for “All liability insurance policies

covering Mayor Summers, Mary Madigan and Tom Bullock as required by the Master Agreement.” 

 

Because it seeks information “as required by” another document, your request is vague, overly broad

and/or ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a

public records request must describe the records desired with reasonable and sufficient clarity and not be

overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365,

¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 112 of

your request.  To do so we have made the assumption that you meant the insurance provisions within

Section 9.12 of the Master Agreement.  We have not found records that are responsive to this request. 

Thus, this completes our response to No. 112 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law
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City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 1:16 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 180 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any Lakewood City employee or official and any

employee or official of the Metro Health System with respect to any proposal or discussion regarding the

Lakewood Hospital or its assets during 2014, 2015 and 2016. This request includes any communication

between any ex officio LHA official and any employee or official of the Metro Health System.”

 

Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they are “between any Lakewood City employee or official and any employee or official of the

Metro Health System,” or whether they are “with respect to any proposal or discussion regarding the

Lakewood Hospital or its assets.”  Furthermore, because your request seeks all communications during a

three-year period of time it is overbroad and thus denied. State ex rel. Glasgow v. Jones, 119 Ohio St.3d

391, 2008-Ohio-4788 (a request for all of a state representative’s work-related emails, texts, messages and

correspondence for a six-month period was overbroad).

 

Because it seeks information “with respect to” another thing, your request is vague, overly broad and/or

ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 180 of

your request.  I have, to that extent, found the attached letters as records that may be responsive.  We

have not identified any other records that may be responsive to this request.  Thus, this completes our

response to No. 180 of your May 13, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net
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From: Butler, Kevin 

Sent: Friday, July 15, 2016 1:01 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 92 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to the engagement letter or contract with Hennes

Communications, or any other public relations or consulting firm, from January 1, 2015, to the present.”

 

Because it seeks information “relating to” other records, your request is vague, overly broad and/or

ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 92 of

your request.  I have, to that extent, found the attached records as two that may be responsive because

they contain the terms of the city’s agreement with communications consultants.  We have not identified

any other records that may be responsive to this request.  Thus, this completes our response to No. 92 of

your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 12:10 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 182 of your May 13, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between any Cleveland Clinic Foundation ("CCF") employee or

official and any Lakewood City employee or official with respect to any proposal submitted by the Metro

Health System or any of its employees regarding the Lakewood Hospital or its assets during 2014, 2015

and 2016. This request includes any correspondence or communication between any ex officio LHA official

and any employee or official of CCF.”
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Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they are “between any Cleveland Clinic Foundation (“CCF”) employee or official” and our

officials.  Furthermore, because your request seeks all communications during a three-year period of time

it is overbroad and thus denied. State ex rel. Glasgow v. Jones, 119 Ohio St.3d 391, 2008-Ohio-4788 (a

request for all of a state representative’s work-related emails, texts, messages and correspondence for a

six-month period was overbroad).

 

Because it seeks information “with respect to” and “regarding” other records, your request is vague,

overly broad and/or ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has

held that a public records request must describe the records desired with reasonable and sufficient clarity

and not be overly broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-

Ohio-6365, ¶29, quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a

governmental office has no duty to “seek out and retrieve those records which would contain the

information of interest to the requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993);

aff’d 68 Ohio St.3d 117 (1993). Finally, a public office is under no obligation to search for records

containing selected information. State ex rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 182 of

your request.  I have, to that extent, found the attached record as one that may be responsive.  We have

not identified any other records that may be responsive to this request.  Thus, this completes our response

to No. 182 of your May 13, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, July 15, 2016 11:59 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 28 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – provided by the LHA to Mayor Summers, Madigan, and/or

Bullock by the LHA from May 4, 2015, to the present.”

 

In No. 36 of your March 15, 2016 public records request, you ask for “The materials and handouts

provided by the LHA to Mayor Summers, Madigan, and/or Bullock at any LHA trustee meeting from

January 1, 2015, to the present.”

 

In No. 37 of your March 15, 2016 public records request, you ask for “The materials and handouts

provided by the LHA to Mayor Summers, Madigan, and/or Bullock from January 1, 2015, to the present.”
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Based on the manner in which the City ordinarily maintains and access the public records it keeps, it was

unable to identify records responsive to the request.  State ex rel Dehler v. Spatny, 127 Ohio St.3d 312,

2010-Ohio-5711; State ex rel. Morgan v. Strickland,  121 Ohio St.3d 600, 2009-Ohio-1901; State ex rel.

Zauderer v. Joseph, 62 Ohio App.3d 752 (10th Dist. 1989).  The city does not organize records based on

whether they are “provided by the LHA” to our officials.  Furthermore, because your request seeks all

communications during a 13-month period of time it is overbroad and thus denied. State ex rel. Glasgow v.

Jones, 119 Ohio St.3d 391, 2008-Ohio-4788 (a request for all of a state representative’s work-related

emails, texts, messages and correspondence for a six-month period was overbroad).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to Nos. 28, 36

and 37 of your request.  We have recently obtained the attached three records responsive to these

requests as part of a matter in litigation.  They were redacted by Lakewood Hospital Association to shield

from public view what LHA considers trade-secret information or information otherwise protected by law;

the city did not perform, request or oversee the redactions. 

 

Other than the LHA financial statements we have previously provided to you (see my responses of March

21, 2016, and June 13, 2016), we have not received any other records responsive to this request and have

none.  Thus, this completes our response to Nos. 28, 36 and 37 of your March 15, 2016 request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, July 12, 2016 6:26 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 117 of your March 15, 2016 public records request, you ask for “All audio and/or video records of

Mayor Summers’ February 24, 2016 State of the City speech.”

 

In No. 118 of your March 15, 2016 public records request, you ask for “All notes, drafts and the final copy

of Mayor Summers’ February 24, 2016 State of the City speech.” 

 

In No. 119 of your March 15, 2016 public records request, you ask for “All power point slides shown during

Mayor Summers’ February 24, 2016 State of the City speech.”

 

A link to the Mayor’s 2016 state of the city slide presentation is here:  http://www.onelakewood.com/wp-

content/uploads/2016/02/SOTC-2016.pdf.  A link to the video of the Mayor’s 2016 state of the city

address is here: https://www.youtube.com/watch?v=SyRzqzOuFGA.

 

This completes our response to Nos. 117, 118 and 119 of your request.
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Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, July 12, 2016 6:10 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 127 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to engagement letters or contracts with Huron

Consulting.” 

 

Because it seeks information “related to” other records, your request is vague, overly broad and/or

ambiguous, and is therefore, to that extent, denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 127 of

your request.  You have not limited this request by date, and we have found no engagement letters or

contracts with Huron Consulting earlier than 2015, but the city’s engagement letter with Huron from 2015

is attached. 

 

This completes our response to No. 127 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, July 12, 2016 6:00 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 83 of your March 15, 2016 public records request, you ask for “All records, notes, and
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communications – electronic or otherwise – relating to any engagement letter concerning representation

of the City of Lakewood and/or Mayor Summers by Thompson Hine or any lawyer employed by Thompson

Hine.”

 

Because it seeks information “related to” and “concerning” another record, your request is vague, overly

broad and/or ambiguous, and is to therefore denied.  The Ohio Supreme Court has held that a public

records request must describe the records desired with reasonable and sufficient clarity and not be overly

broad and ambiguous. State ex rel. Morgan v. New Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365, ¶29,

quoting State ex rel. Fant v. Tober, 68 Ohio St.3d 117 (1993). Furthermore, a governmental office has no

duty to “seek out and retrieve those records which would contain the information of interest to the

requester.” Fant, 1993 Ohio App. LEXIS 2591 at *4 (8th Dist. Apr. 28, 1993); aff’d 68 Ohio St.3d 117 (1993).

Finally, a public office is under no obligation to search for records containing selected information. State ex

rel. Thomas v. Ohio State University, 71 Ohio St.3d 245 (1994).

 

Nevertheless, as a courtesy, we have endeavored to identify records that may be responsive to No. 83 of

your request.  You have not limited this request by date, and we have found no engagement letters earlier

than 2015, but the city’s engagement letter with Thompson Hine from 2015 is attached. 

 

This completes our response to No. 83 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, July 12, 2016 5:38 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 109 of your March 15, 2016 public records request, you ask for “The appraisal reflecting the

‘appraised value in the Summer of 2015’ referred to in paragraph 5(d) of the ‘Key Highlights of Master

Agreement’ distributed by Law Director Butler at the City Council on December 7, 2015.”  Attached is the

document responsive to this request.  This completes our response to No. 109 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, July 12, 2016 5:33 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon
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Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 107 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – delivered to Lakewood City Councilmembers on December 6,

2015.”

 

Attached is the document provided to councilmembers on December 6, 2015.  `This completes our

response to No. 107 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Thursday, June 16, 2016 2:23 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 200 of your May 13, 2016 public records request, you ask for “The electronic calendar of Colin

McEwen from January 1, 2013, through the date of the response.”

 

Mr. McEwen began his service to the city on December 15, 2013.  The two documents responsive to this

request date from that date and are attached.  The Outlook calendar is not redacted; the Gmail calendar is

redacted to exclude personal, family or other non-work-related calendar entries.  State ex rel. McCaffrey v.

Mahoning Cty. Prosecutor’s Office, 133 Ohio St.3d 139, 2012-Ohio-4246, ¶¶ 31-34.

 

This completes our response to No. 200 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, June 14, 2016 2:46 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 192 of your May 13, 2016 public records request, you ask for “The complete personnel file for Dru
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Siley.”

 

Please see a scan of that file attached.  From the file the home address, personal phone, personal email

address, Social Security number, emergency contact form, and spouse or dependent information have

been redacted.  See State ex rel. Office of Montgomery County Pub. Defender v. Siroki, 108 Ohio St.3d 207,

2006-Ohio-662 (redaction of Social Security numbers permissible); and State ex rel. McCleary v. Roberts,

88 Ohio St.3d 365, 367, 2005-Ohio-345; State ex rel. Fant v. Enright, 66 Ohio St.3d 186, 188 (1993) (“[t]o

the extent that any item contained in a personnel file is not a ‘record,’ i.e., does not serve to document the

organization, etc., of the public office, it is not a public record and need not be disclosed.”).

 

This completes our response to No. 192 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, June 14, 2016 2:31 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 218 of your May 13, 2016 public records request, you ask for “The first quarter 2016 financial

statements for LHA.” 

 

The city has no record that responds to this request.  Thus, this completes our response to No. 218 of your

request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, June 14, 2016 2:26 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 135 of your March 15, 2016 public records request, you ask for “The ‘log’ or other record used by

the City of Lakewood to track and record the names and dates of persons making public records requests

and the dates of the responses to those requests for the period of January 1, 2008, through February 8,

2016.” 
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We have maintained an Excel spreadsheet of public records requests since approximately October 2009,

which I’ve attached in response to your request.  This completes our response to No. 135.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, June 13, 2016 3:05 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 217 of your May 13, 2016 public records request, you ask for “The 2015 audited financial

statements for LHA.”

 

Please see a copy of the requested record attached, along with its cover letter, which we received after

the request was made.  This completes our response to No. 217 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, June 08, 2016 2:35 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 103 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from Surgical Development Partners to the City of Lakewood,

its employees, or officials, concerning the Lakewood Hospital and/or 850 Columbia Road from November

23, 2015, through November 30, 2015.”

 

The records we produced in our response to No. 104 of your request on Monday, June 06, 2016 8:39 PM

would include any records responsive to No. 103 of your request.  There are no additional records that are

responsive.  Thus, this completes our response to No. 103 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law
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City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, June 08, 2016 2:11 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 197 of your May 13, 2016 public records request, you ask for “The electronic calendar of Bruce

Sylvester from January 1, 2013, through the date of the response.”  We assume you meant Bryce

Sylvester.

 

In No. 201 of your May 13, 2016 public records request, you ask for “The electronic calendar of Jennifer

Pae from January 1, 2013, through the date of the response.” 

 

Please see a copy of the two requested calendars attached.  Personal, family or other non-work-related

calendar entries have been redacted.  State ex rel. McCaffrey v. Mahoning Cty. Prosecutor’s Office, 133

Ohio St.3d 139, 2012-Ohio-4246, ¶¶ 31-34.

 

This completes our response to Nos. 197 and 201 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, June 07, 2016 2:49 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

Please note that in my immediate past two responses below, I meant to type your May 13, 2016 public

records request, not May 15. 

 

In No. 199 of your May 13, 2016 public records request, you ask for “The electronic calendar of Rick

Uldrick[s] from March 1, 2015, through the date of the response.”  Please see a copy of the calendar

attached. 

 

This completes our response to No. 199 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law
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City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, June 07, 2016 2:44 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 213 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Rick Uldricks use of any City of Lakewood

computer to access the websites LakewoodCitizen.com, Lakewood Citizen Facebook, Lakewoodbuzz.com

and/or Lakewoodoserver.com/forum.”

 

We have confirmed the city has only the attached record that responds to this request, and that there are

no further records that respond.  Thus, this completes our response to No. 213 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, June 07, 2016 2:09 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 219 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Jennifer Pae’s use of any City of Lakewood

computer to access the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site,

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com and/ or Lak:ewoodoserver.

com/forum.”

 

In No. 220 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Kevin Butler’s use of any City of Lakewood

computer to access the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site,

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com and/or

Lakewoodoserver.com/forum.”

 

In No. 221 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Colin McEwen’s use of any City of Lakewood

computer to access the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site,

Lakewood Citizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com and/or
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Lakewoodoserver.com/forum.”

 

In No. 222 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Bruce Sylvester’s use of any City of Lakewood

computer to access the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site,

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com and/or

Lakewoodoserver.com/forum.”

 

In No. 223 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Mayor Summers’ use of any City of Lakewood

computer to access the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site,

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com and/or

Lakewoodoserver.com/forum.”

 

And in No. 224 of your May 15, 2016 public records request, you ask for “All records, emails, notes, and

communications – electronic or otherwise – documenting Dru Siley’s use of any City of Lakewood

computer to access the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site,

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com and/or

Lakewoodoserver.com/forum.”

 

We have confirmed the city has no records in existence that respond to these requests.  Thus, this

completes our response to Nos. 219, 220, 221, 222, 223 and 224 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, June 06, 2016 8:39 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 104 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – from Surgical Development Partners (SDP) to the City of

Lakewood, its employees, or officials.”

 

You have not limited this request by date, but our review of the records in our possession has yielded the

attached communications begun in October 2015 and ended in December 2015.  We have found no

further records in response to this request, and thus this completes our response to No. 104.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department
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(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Saturday, June 04, 2016 8:25 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine; Strachan, Shannon

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 195 of your May 13, 2016 public records request, you ask for the ”electronic calendar of Dru Siley

from January 1, 2013, through the date of the response.”  Please see a copy of the calendar attached. 

Personal, family or other non-work-related calendar entries have been redacted.  State ex rel. McCaffrey v.

Mahoning Cty. Prosecutor’s Office, 133 Ohio St.3d 139, 2012-Ohio-4246, ¶¶ 31-34.

 

This completes our response to No. 195 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, June 01, 2016 4:19 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 190 of your May 13, 2016 public records request, you ask for the “complete personnel file of Bryce

Sylvester.”

 

Please see a scan of that file attached.  From the file the home address, personal phone, personal email

address, Social Security number, emergency contact form, and spouse or dependent information have

been redacted.  See State ex rel. Office of Montgomery County Pub. Defender v. Siroki, 108 Ohio St.3d 207,

2006-Ohio-662 (redaction of Social Security numbers permissible); and State ex rel. McCleary v. Roberts,

88 Ohio St.3d 365, 367, 2005-Ohio-345; State ex rel. Fant v. Enright, 66 Ohio St.3d 186, 188 (1993) (“[t]o

the extent that any item contained in a personnel file is not a ‘record,’ i.e., does not serve to document the

organization, etc., of the public office, it is not a public record and need not be disclosed.”).

 

This completes our response to No. 190 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net
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From: Butler, Kevin 

Sent: Wednesday, June 01, 2016 3:38 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 194 of your May 13, 2016 public records request, you ask for the “complete personnel file for

Jennifer Pae.”

 

Please see a scan of that file attached.  From the file the home address, personal phone, personal email

address, Social Security number, life insurance enrollment form, emergency contact form, fingerprint card,

and spouse or dependent information have been redacted.  See State ex rel. Office of Montgomery County

Pub. Defender v. Siroki, 108 Ohio St.3d 207, 2006-Ohio-662 (redaction of Social Security numbers

permissible); and State ex rel. McCleary v. Roberts, 88 Ohio St.3d 365, 367, 2005-Ohio-345; State ex rel.

Fant v. Enright, 66 Ohio St.3d 186, 188 (1993) (“[t]o the extent that any item contained in a personnel file

is not a ‘record,’ i.e., does not serve to document the organization, etc., of the public office, it is not a

public record and need not be disclosed.”).

 

This completes our response to No. 194 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, June 01, 2016 3:31 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 193 of your May 13, 2016 public records request, you ask for the “complete personnel file for Colin

McEwen.”

 

Please see a scan of that file attached.  From the file the home address, personal phone, personal email

address, Social Security number, life insurance enrollment form, emergency contact form, equal

employment opportunity form, and spouse or dependent information have been redacted.  See State ex

rel. Office of Montgomery County Pub. Defender v. Siroki, 108 Ohio St.3d 207, 2006-Ohio-662 (redaction of

Social Security numbers permissible); and State ex rel. McCleary v. Roberts, 88 Ohio St.3d 365, 367, 2005-

Ohio-345; State ex rel. Fant v. Enright, 66 Ohio St.3d 186, 188 (1993) (“[t]o the extent that any item

contained in a personnel file is not a ‘record,’ i.e., does not serve to document the organization, etc., of

the public office, it is not a public record and need not be disclosed.”); Section 709(e) of Title VII of the Civil

Rights Act of 1964 (EEOC monitoring reports are confidential).
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This completes our response to No. 193 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, June 01, 2016 3:16 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
My apologies.  Here’s the attachment for No. 191.

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, June 01, 2016 3:15 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 191 of your May 13, 2016 public records request, you ask for the “complete personnel file for

Miche[l]le Nochta.”

 

Please see a scan of that file attached.  From the file the home address, personal phone, personal email

address, Social Security number, and spouse or dependent information have been redacted.  See State ex

rel. Office of Montgomery County Pub. Defender v. Siroki, 108 Ohio St.3d 207, 2006-Ohio-662 (redaction of

Social Security numbers permissible); and State ex rel. McCleary v. Roberts, 88 Ohio St.3d 365, 367, 2005-

Ohio-345; State ex rel. Fant v. Enright, 66 Ohio St.3d 186, 188 (1993) (“[t]o the extent that any item

contained in a personnel file is not a ‘record,’ i.e., does not serve to document the organization, etc., of

the public office, it is not a public record and need not be disclosed.”).

 

This completes our response to No. 191 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, May 24, 2016 5:07 PM

To: 'Brian Essi'
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Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In Nos. 188 and 189 of your May 13, 2016 public records request, you ask for:

 

“All records, notes, and communications – electronic or otherwise – reflecting legal bills issued to the City

of Lakewood for legal services rendered by Law Director Kevin Butler ("Law Director Butler,,) regarding the

case of Skindell v Madigan, Cuyahoga C.P. Case No. CV-15-855961 (Judge Friedman) or Skindell v Madigan,

8th Dist. Case No. CA-15-103976.”

 

and

 

“All records, notes, and communications – electronic or otherwise – reflecting legal bills issued to the City

of Lakewood for legal services rendered by Law Director Butler regarding the case of Graham v. City of

Lakewood, Cuyahoga C.P. Case No. CV-15-846212 (Judge O’Donnell).”

 

There are no records in our possession that are responsive to this request.  I did not issue bills to the city

for those pieces of litigation (or any matter).  Thus, this completes our response to Nos. 188 and 189 of

your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, May 24, 2016 5:04 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In Nos. 146, 147 and 148 of your March 15, 2016 public records request, you ask for:

 

“All records, notes, and communications – electronic or otherwise – that that reflect a contractual

relationship with the consulting firm Subsidium and the City of Lakewood.”

 

“All records, notes, and communications – electronic or otherwise – that reflect a confidential or non-

disclosure relationship with the consulting firm Subsidium and the City of Lakewood.”

 

and

 

“All records, notes, and communications – electronic or otherwise – relating to any authorization by any

City of Lakewood employee or official for Subsidium to represent itself as acting on behalf of the City of

Lakewood with respect to the Lakewood Hospital or its programs and services or assets.”
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There are no records in our possession that are responsive to this request.  The city did not have a

contractual, non-disclosure or agency relationship with Subsidium.  Thus, this completes our response to

Nos. 146, 147 and 148 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Friday, April 29, 2016 4:31 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 139 of your March 15, 2016 public records request, you ask for “All meeting minutes of Lakewood

City Council, including special meetings and committee meetings, from October 1, 2010, through March

31, 2011.”  We have provided a link to these 129 documents here:

 

https://www.dropbox.com/sh/w9p6jrovcmx0bn5/AABF8InquslIW1IyMJmnDXhBa?dl=0

 

These documents are sizable, and so our intention is to remove them from Dropbox by May 6, 2016 in

order to conserve space.  Please let me know if this will impose any problem with their retrieval.

 

There are no other records in our possession that are responsive to this request.  Thus, this completes our

response to No. 139 of your request

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Thursday, April 07, 2016 6:26 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 53 of your March 15, 2016 public records request, you ask for “The visitor log and/or any related log

that documents which individual(s) visited Mayor Michael Summers’ office from January 1, 2015, until the

present.”

 

As we did when we responded to a similar request by you on May 21, 2015 at 10:26 a.m., we have
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confirmed the Mayor’s office maintains no visitor log, and thus this completes our response to No. 53 of

your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, April 05, 2016 5:38 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 45 of your March 15, 2016 public records request, you ask for “All correspondence and

communications – electronic or otherwise – between or among Mayor Summers and any representative of

the City of Rocky River (‘Rocky River’) that refer or relate to the transportation of patients, or the failure to

transport potential patients, to the Lakewood Hospital, Fairview Hospital, Lutheran Hospital, or any other

local area hospital from January 1, 2015, to the present.”

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records that “refer or relate” to other things – do not obligate our response, other

than to invite you to be more specific.  We do not routinely organize our records of communications, for

example, based on whether they relate to the transportation of patients or potential patients.

 

However, the Mayor has attempted to locate any records that may be responsive to this request and has

found none.  Thus, this completes our response to No. 45 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, April 04, 2016 8:59 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
In No. 132 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – concerning the LHA filing for bankruptcy or the potential

thereof.” 

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “concerning” other things – do not obligate our response, other than to

invite you to be more specific.  We do not routinely organize our records of communications, for example,
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based on whether they relate to another event occurring.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

provide the following link to a record we believe is responsive to your request:

 

http://www.onelakewood.com/frequently-asked-questions-about-lakewood-hospital/

 

This completes our response to No. 132 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, April 04, 2016 8:42 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
In No. 154 of your March 15, 2016 public records request, you ask for “All records authorizing Subsidium

to issue the Preliminary Memorandum on behalf of the City of Lakewood to any party.”

 

The city has no responsive records.  Subsidium did not issue a document called “Preliminary

Memorandum” on behalf of the city.  Subsidium represented the Lakewood Hospital Association, not the

city, in its work.

 

Thus, this completes our response to No. 154 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, April 04, 2016 8:31 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
In No. 166 of your March 15, 2016 public records request, you ask for “The email Madigan sent to ‘Mike’

as referenced in her March 24, 2015 email.” 

 

You made a similar request on March 8, 2016, and by email I responded with what we believed was the

sole responsive record on March 10, 2016 at 5:05 p.m.  We have no further responsive records and thus

this completes our response to No. 166 of your request.

 

Best wishes,
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Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, April 04, 2016 7:53 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
In No. 111 of your March 15, 2016 public records request, you ask for “All liability insurance policies

covering the City of Lakewood and its officials for losses incurred from January 1 , 2011, to the present

date.” 

 

You made a similar request on December 8, 2015, and by email Jeannine Petrus responded with

responsive records on the morning of December 10, 2015.  We have no further responsive records and

thus this completes our response to No. 111 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, March 30, 2016 5:35 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In No. 90 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any legal bills presented to the City of Lakewood by

any lawyer or law firm concerning the case of Graham v. City of Lakewood, Cuyahoga No. CV-15-846212

(Judge O’Donnell) from April 14, 2015, to the present.”

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “relating to” other things – do not obligate our response, other than to

invite you to be more specific.  We do not routinely organize our records of communications, for example,

based on whether they relate to another document.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

have attached redacted invoices for legal work performed in the Graham matter through December 31,

2015.  All narrative portions of the invoices have been redacted under the attorney-client privilege.  See

State ex rel. Anderson v. Vermilion, 134 Ohio St.3d 120, 2012-Ohio-5320.

 

We have no further responsive documents, and thus this completes our response to No. 90 of your

request.
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Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, March 30, 2016 5:29 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Pardon me.  In my response immediately below I had the number of your request incorrect.  It is No. 80,

not No. 82.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, March 30, 2016 5:28 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
In No. 82 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any informed consent given by Mayor Summers,

the City of Lakewood, Lakewood City Council, or any member of City Council to Law Director Butler

regarding the case of Graham v. City of Lakewood, Cuyahoga No. CV-15-846212 (Judge O’Donnell).”

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “relating to” other things – do not obligate our response, other than to

invite you to be more specific.  We do not routinely organize our records of records, notes and

communications, for example, based on whether they relate to another document.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

have found nothing beyond my emails to you of Oct. 1, 2015 at 12:45 p.m. and March 29, 2016 at 5:27

p.m., which arguably could be responsive to this request.  Nor do we agree any conflict of interest exists

related to any lawyer’s representation of the city, Lakewood City Council, any member of Council or Mayor

Summers in the lawsuit you reference.   

 

This completes our response to No. 82 of your request.

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net
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From: Butler, Kevin 

Sent: Wednesday, March 30, 2016 2:03 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 95 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relied upon by Mayor Summers in drafting his ‘State of the

City’ addresses.” 

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records having been “relied upon” by our officials to complete tasks – do not

obligate our response, other than to invite you to be more specific.  We do not routinely organize our

records, notes and communications, for example, based on whether they were relied upon.

 

However, we have provided a link to the notes, scanned and uploaded to Dropbox, which were kept by

Mayor Summers in folders titled “State of the City 2014,” “State of the City 2015” and “State of the City

2016,” in an effort to be helpful.  (I’ll point out we provided the same 2016 documents to you as part of

my email to you of March 7, 2016 at 11:29 a.m.)  Here is the link:

 

https://www.dropbox.com/sh/3pdgpdy42r3g0kk/AACc2ZDS7h1bVGMID4bQMrCBa?dl=0

 

These documents are sizable, and so our intention is to remove them from Dropbox by April 8, 2016 in

order to conserve space.  Please let me know if this will impose any problem with their retrieval.

 

There are no other records in our possession that are responsive to this request.  The Mayor does not

have similar records for his 2011, 2012 and 2013 State of the City addresses.  Thus, this completes our

response to No. 95 of your request

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Tuesday, March 29, 2016 5:27 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi:

 

In No. 88 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to any conflict of interest concerning representation

of the City of Lakewood and/or Mayor Summers by any law firm or any lawyer concerning the case of

Graham v. City of Lakewood, Cuyahoga No. CV-15-846212 (Judge O’Donnell).”
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In No. 89 of that same request, you ask for “All records, notes, and communications – electronic or

otherwise – relating to any informed consent or waiver of a conflict of interest concerning representation

of the City of Lakewood and/or Mayor Summers by any law firm or any lawyer concerning the case of

Graham v. City of Lakewood, Cuyahoga No. CV-15-846212 (Judge O’Donnell).”

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “relating to” other things – do not obligate our response, other than to

invite you to be more specific.  We do not routinely organize our records of records, notes and

communications, for example, based on whether they relate to another document.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

have found nothing beyond my email to you of Oct. 1, 2015 at 12:45 p.m., which arguably could be

responsive to these two requests.  Nor do we agree any conflict of interest exists related to any lawyer’s

representation of the city or Mayor Summers in the lawsuit you reference.    

 

This completes our response to Nos. 88 and 89 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, March 28, 2016 4:16 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
In No. 57 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to the Cleveland Clinic’s 2014 Shared Administrative

Service Allocation Presentation.”

 

In No. 59 of that same request, you ask for “All records, notes, and communications – electronic or

otherwise – relating to the Cleveland Clinic’s LHA 2014 Administrative Services Details and Allocation

Methodology Excel File.”

 

In No. 60 of that same request, you ask for “All records, notes, and communications – electronic or

otherwise – relating to the Subsidium Healthcare’s Lakewood Hospital Data Book.”

 

In No. 63 of that same request, you ask for “All records, notes, and communications – electronic or

otherwise – relating to the Subsidium Healthcare’s Lakewood Hospital Association Board of Trustees

Strategic Options Evaluation Process, dated January 12, 2015.”

 

In No. 64 of that same request, you ask for “All records, notes, and communications – electronic or

otherwise – relating to key performance metrics for the Lakewood Hospital for the year-to-date period

ending November 30, 2013, and the fiscal year ending December 31, 2014.”
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I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “relating to” other things – do not obligate our response, other than to

invite you to be more specific.  We do not routinely organize our records of communications, for example,

based on whether they relate to another document.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

have found nothing beyond the “Lakewood Hospital Data Book” I attached to my email to you of Sept. 16,

2015, at 5:09 p.m.  Thus, this completes our response to Nos. 57, 59, 60, 63 and 64 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, March 28, 2016 3:49 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In No. 56 of your March 15, 2016 public records request, you ask for “The Cleveland Clinic’s 2014 Shared

Administrative Service Allocation (Lakewood Brief) Presentation.”

 

In No. 58 of that same public records request, you ask for “The Cleveland Clinic’s LHA 2014 Administrative

Services Details and Allocation Methodology Excel File.”

 

In No. 61 of that same public records request, you ask for “The patient day data for the fiscal years

December 31, 2010, through 2014, and the year-to-date period ending June 30, 2015.”

 

In No. 62 of that same public records request, you ask for “The Subsidium Healthcare’s Lakewood Hospital

Association Board of Trustees Strategic Options Evaluation Process, dated January 12, 2015.”

 

The city provided a response to these requests by the email I sent on Sept. 16, 2015, at 5:09 p.m.  We have

no further responsive documents, and thus this completes our response to Nos. 56, 58, 61 and 62 of your

request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Thursday, March 24, 2016 5:33 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173
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Mr. Essi,

 

In No. 86 of your March 15, 2016 public records request, you ask for “All records, notes, and

communications – electronic or otherwise – relating to legal bills presented to the City of Lakewood by

Thompson Hine from January 1, 2015, to the present.”

 

In No. 87 of that same public records request, you ask for “All records, notes, and communications –

electronic or otherwise – relating to any records of payment of legal bills presented to the City of

Lakewood by Thompson Hine from January 1, 2015, to the present.”

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “relating to” other things – do not obligate our response, other than to

invite you to be more specific.  We do not routinely organize our records of communications, for example,

based on whether they relate to another document.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

have found the following: 

 

We responded to a records request from you on October 1, 2015 with records that are responsive to these

two requests, that is, redacted Thompson Hine invoices for work performed through May 15, July 15 and

August 15, 2015.  Attached are additional redacted copies of Thompson Hine invoices for work performed

through February 29, 2016.  All narrative portions of the invoices have been redacted under the attorney-

client privilege.  See State ex rel. Anderson v. Vermilion, 134 Ohio St.3d 120, 2012-Ohio-5320. 

 

Additionally, attached is a document (titled “PRR 87 response”) that is a record of payments made to

Thompson Hine from January 1, 2015 to date.

 

We have no further responsive documents, and thus this completes our response to Nos. 86 and 87 of

your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, March 23, 2016 11:44 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In Nos. 41, 42 and 43 of your March 15, 2016 public records request, you ask for:

 

“All records, notes, and communications – electronic or otherwise – relating to landscaping design plans

prepared by David Stein (‘Stein’), or any business owned or operated by Stein, concerning the Lakewood
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Hospital property or any future plan involving the Lakewood Hospital.”

 

“All records, notes, and communications – electronic or otherwise – relating to landscaping design plans

prepared by Stein, or any business owned or operated by Stein.”

 

“Any contract, agreement, or understanding with Stein, or any business owned or operated by Stein,

concerning landscape design plans for the Lakewood Hospital property or any future plan involving the

Lakewood Hospital.”

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, records “relating to” or “concerning” other things – do not obligate our response,

other than to invite you to be more specific.  We do not routinely organize our records of communications,

for example, based on whether they relate to another document, topic or plan.

 

However, we have diligently attempted to locate any records that may be responsive to this request and

have found none.  We are not in possession of any landscaping design plans for the Lakewood Hospital

site, whether from Mr. Stein or any businesses.

 

We have no further responsive documents, and thus this completes our response to Nos. 41, 42 and 43 of

your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Wednesday, March 23, 2016 11:25 AM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In No. 44 of your March 15, 2016 public records request, you ask for copies of “all correspondence and

communications – electronic or otherwise – between or among Stein and any employee or official of the

City of Lakewood from December 1, 2015, to the present.” 

 

We have only found electronic communication in response to this request, in the form of emails received

from an email address used by Mr. Stein.  They are attached.

 

We have no further responsive documents, and thus this completes our response to No. 44 of your

request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department
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(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, March 21, 2016 11:11 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In No. 168 of your March 15, 2016 public records request, you ask for copies of “all records and

communications – electronic or otherwise – of the signed Master Agreement and all ancillary agreements

signed by any city official regarding the execution or performance of the Master Agreement.” 

 

I should note generally that any requests requiring us to interpret words in order to decipher their

meaning – for example, “records … regarding the execution or performance” – do not obligate our

response, other than to invite you to be more specific.  We do not routinely organize our records, for

example, based on whether they “regard” a task required by another document.

 

Additionally, we would not know how to respond to a “communication … of the signed Master Agreement

and all ancillary agreements …”  Please let me know if you intended to include communications with this

request, and, if so, what communications you seek.

 

Otherwise, I have attached all records of the signed Master Agreement and its ancillary agreements signed

by city officials.  Unless I hear from you with respect to the items above, I will consider this request No.

168 fulfilled.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, March 21, 2016 10:11 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In Nos. 169 and 170 of your March 15, 2016 public records request, you ask for copies of certain public

records.  I provided responsive records to you by my email of March 14, 2016 at 5:14 p.m.

 

We have no further responsive documents, and thus this completes our response to Nos. 169 and 170 of

your request.

 

Best wishes,
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Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, March 21, 2016 5:26 PM

To: 'Brian Essi'

Cc: Petrus, Jeannine

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In No. 35 of your March 15, 2016 public records request, you ask for copies of “All quarterly or other

financial reports, of any kind or nature, audited or unaudited, for the LHA for the period of January 1,

2014, to the present.” 

 

The city has provided responsive documents to you by emails I sent on Nov. 10, 2015, at 7:50 a.m.; Aug.

10, 2015, at 8:25 p.m.; and May 9, 2015, at 11:30 a.m.  The annual 2014 LHA audited statement may be

found on the city’s web page at http://www.onelakewood.com/community-vision/community-

wellness/hospital/ under "Lakewood Hospital Association (LHA) Financial Information & Minutes." 

 

We have no further responsive documents, and thus this completes our response to No. 35 of your

request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 

Sent: Monday, March 21, 2016 2:05 PM

To: 'Brian Essi';  Petrus, Jeannine

Cc: Summers, Mike; Swallow, Jennifer;  O'Leary, Sam; Anderson, David;  Marx, Cynthia;  Bullock, Tom; Nowlin,

Ryan; Hagan, Mary;  O'Malley, Daniel;  Ohio Auditor of State Dave Yost Open Government Unit;  Ohio Atty.

General Mike DeWine Public Record Unit;  Siley, Dru

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

In Nos. 140 and 141 of your March 15, 2016 public records request, you ask for copies of Mayor Summers’

and my complete personnel files. 

 

Here is a link to Mayor Summers’ personnel file, uploaded to Dropbox:

 

https://www.dropbox.com/s/3wkhj3otlhmp0p3/Summers%20Personnel%20File_Redacted.pdf?dl=0

 

Here is a link to my personnel file, also uploaded to Dropbox:

 

https://www.dropbox.com/s/duawnwkb5ejfvz4/Butler%20Personnel%20File_Redacted.pdf?dl=0
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Social Security numbers, a page regarding EEOC monitoring and emergency contact information, spouse

information and home phone numbers have been redacted. See State ex rel. Office of Montgomery County

Pub. Defender v. Siroki, 108 Ohio St.3d 207, 2006-Ohio-662 (Social Security numbers may be redacted);

Section 709(e) of Title VII of the Civil Rights Act of 1964 (EEOC monitoring reports and information from

individual reports submitted to the EEOC are confidential); State ex rel. McCleary v. Roberts, 88 Ohio St.3d

365, 367, 2005-Ohio-345, and State ex rel. Fant v. Enright, 66 Ohio St.3d 186, 188 (1993) (“[t]o the extent

that any item contained in a personnel file is not a ‘record,’ i.e., does not serve to document the

organization, etc., of the public office, it is not a public record and need not be disclosed.”) (emergency

contact, spouse information and home phone numbers may be redacted as information kept only for

convenience of the public office).

 

These documents are sizable, and so our intention is to remove them from Dropbox by March 28, 2016 in

order to conserve space.  Please let me know if this will impose any problem with their retrieval.

 

This completes our response to Nos. 140 and 141 of your request.

 

Best wishes,

 

Kevin M. Butler, Director of Law

City of Lakewood | Law Department

(216) 529-6034

kevin.butler@lakewoodoh.net

 

From: Brian Essi [mailto:bjessi@sbcglobal.net]  

Sent: Wednesday, March 16, 2016 6:49 PM

To: Petrus, Jeannine; Butler, Kevin

Cc: Summers, Mike; O'Leary, Sam; Anderson, David;  Marx, Cynthia;  Bullock, Tom; Nowlin, Ryan; Hagan, Mary;

O'Malley, Daniel;  Ohio Auditor of State Dave Yost Open Government Unit;  Ohio Atty. General Mike DeWine

Public Record Unit;  Siley, Dru

Subject: Re: Public Records Requests --PRR1 to PRR 173

 
Dear Ms. Petrus,

 

I am writing in response to your March 16, 2016 electronic correspondence, in which you allege that “[o]ur office does

not label your requests for records in the way that [I] have presented them” and direct me to “amend [my] letter to

show the date that each request was made.” A copy of your email of today is attached below.

 

A basic reading of my March 15, 2016 correspondence, a copy of which is attached hereto and incorporated herein,

demonstrates that my letter specifically states that, other than Request Nos. PRR1 to PRR22, "I am reissuing all of my

public requests, including additional requests” as the City of Lakewood has failed to properly respond to Request Nos.

PRR23 to PRR172.  As a result, your office does not need an amended letter “to show the date that each request was

made” as they were clearly reissued in full on March 15, 2016. I would direct your attention to the date on the first

page of the letter, as well as the header of the subsequent pages, which clearly identify the requested date as March

15, 2016.

 

If you believe that the City of Lakewood has responded to PRR23 to PRR172, the burden is on your public office to

demonstrate the dates of those responses and provide the response, including the requested documents.  Otherwise,

and as clearly stated in my March 15, 2016 correspondence, I had issued Request Nos. PRR23 to PRR172.  Your office

is obligated to respond to each of these  requests within reasonable speed, which has been interpreted as 72 hours

from the date of the public records request – i.e., by the close of business March 18, 2016.

 

Sincerely,
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Brian J. Essi

Cell 216-346-3434

 
 
 
 

From: "Petrus, Jeannine" <Jeannine.Petrus@lakewoodoh.net>

To: 'Brian Essi' <bjessi@sbcglobal.net>; "Butler, Kevin" <Kevin.Butler@lakewoodoh.net> 

Cc: "Summers, Mike" <Mike.Summers@lakewoodoh.net>; "O'Leary, Sam" <Sam.OLeary@lakewoodoh.net>;

"Anderson, David" <David.Anderson@lakewoodoh.net>; "Marx, Cynthia" <cindy.marx@lakewoodoh.net>;

"Bullock, Tom" <Tom.Bullock@lakewoodoh.net>; "Nowlin, Ryan" <Ryan.Nowlin@lakewoodoh.net>; "Hagan,

Mary" <Mary.Hagan@lakewoodoh.net>; "O'Malley, Daniel" <Daniel.OMalley@lakewoodoh.net>; Ohio Auditor of

State Dave Yost Open Government Unit <ogu@auditor.state.oh.us>; Ohio Atty. General Mike DeWine Public

Record Unit <mediation@ohioattorneygeneral.gov>; "Siley, Dru" <Dru.Siley@lakewoodoh.net>

Sent: Wednesday, March 16, 2016 11:19 AM

Subject: RE: Public Records Requests --PRR1 to PRR 173

 
Mr. Essi,

 

Our office does not label your requests for records in the way that you have presented them in

your letter attached to this email. Please amend your letter to show the date that each request

was made. We will review our records of your requests and respond accordingly.

 

Thank you.

 

Jeannine Petrus

Secretary, Civil Service Commisson

Parking Violation Appeals Administrative Clerk

Mediation Program Administrator

City of Lakewood

12650 Detroit Avenue

Lakewood, Ohio 44107

p- 216-529-6040

f- 216-228-2514

Jeannine.petrus@lakewoodoh.net

 

 

From: Brian Essi [mailto:bjessi@sbcglobal.net] 

Sent: Tuesday, March 15, 2016 2:20 PM

To: Butler, Kevin

Cc: Summers, Mike; O'Leary, Sam; Anderson, David; Marx, Cynthia; Bullock, Tom; Nowlin, Ryan; Hagan, Mary;

Petrus, Jeannine; O'Malley, Daniel; Ohio Auditor of State Dave Yost Open Government Unit; Ohio Atty. General

Mike DeWine Public Record Unit; Siley, Dru

Subject: Public Records Requests --PRR1 to PRR 173

 
Dear Mr. Butler,
 
Attached please find a copy of my letter regarding the above captioned public records
requests.
 
 
Sincerely,
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Brian J. Essi

Cell 216-346-3434
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IN THE COURT OF APPEALS 

EIGHTH APPELLATE DISTRICT 

CUYAHOGA COUNTY, OHIO 

State of Ohio ex rel. 

BRIAN J. ESSI 

) 
) 

) 

) 

) 

) 

) 

cAsE No. CA -- r b --- to 'f 6s-c; 

15306 Edgewater Drive 

Lakewood, Ohio 44107 ORIGINAL ACTION IN MANDAMUS 

Relator, 

V. ) 
) 

CITY OF LAKEWOOD, OHIO ) 

) 

) 

c/o Kevin Butler, Law Director 

12650 Detroit Avenue 

Lakewood, Ohio 44107 

Respondent. 

) 

) 

COMPLAINT FOR A WRIT OF MANDAMUS 

Now comes Relator Brian J. Ess i ("Mr. Essi"), by and through his undersigned counsel , 

and for his Complaint against the City of Lakewood states as follows: 

l. This is a mandamus action brought pursuant to the Ohio Public Records Act, R.C. 

149.43 , for a writ compelling Respondent, the City of Lakewood, Ohio, to provide Mr. 

Essi with copies of public records in its possession or within its control that were 

requested by Mr. Essi on March 15 , 2016, and May 13 , 2016, via certified U .S. mail , 

return receipt requested , as we ll as other appropriate relief as set forth by R .C. 149.43 . 

2. This Honorable Court has jmisdiction over this original action pursuant to R.C. 

l 49.43(C)(l) and Section 3(B) of Article IV of the Ohio Constitution. 

3. Respondent, the City of Lakewood, Ohio ("Lakewood"), is a municipal corporation 

located in Cuyahoga County, Ohio. 

4. Re la tor, Mr. Essi, is a resident of Lakewood, Ohio. 

Electronically Filed 06/24/2016 17:03 / I CA 16 104659 /Confirmation Nbr. 786985 / CLEJK 
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5. Lakewood is a "public office" as defined by R.C. 149.011 (A). 

6. Records maintained by Lakewood are "public records" pursuant to R.C. 149.43(A)(I). 

7. On March 15 , 2016 , Mr. Essi sent a letter via certified U.S . mail , return receipt requested, 

containing various public records requests to Lakewood. A true and accurate copy of Mr. 

Essi 's March 15 , 2016 letter is attached hereto as Exhibit l. 

8. Lakewood received Mr. Essi's March 15, 2016 letter on March 16, 2016. A true and 

accurate copy of the return receipt indicating that Lakewood received Mr. Essi 's March 

15, 2016 letter on March 16, 2016 is attached hereto as Exhibit 2. 

9. After receiving responses from Lakewood to only a few of his public records requests 

after over 45 days had passed since serving the requests on Lakewood, Mr. Essi sought to 

amicably resolve the issue by filing for mediation with the Ohio Attorney General's 

Public Records Mediation Program on May 3, 2016. 

l 0. On May 13, 2016, Mr. Essi sent a second letter via certified U.S . mail , return receipt 

requested , to Lakewood containing additional public records requests. A true and 

accurate copy of Mr. Essi's May 13, 2016 letter is attached hereto as Exhibit 3. 

11. Lakewood received Mr. Essi 's May 13 , 2016 letter on May 16, 2016. A true and accurate 

copy of the return receipt indicating that Lakewood received Mr. Essi 's May 13, 2016 

letter on May 16, 2016 is attached hereto as Exhibit 4 . 

12. On June 13, 2016, counsel for Mr. Essi was contacted by an attorney from the Ohio 

Attorney General 's Public Records Mediation Program to explain that Lakewood 

declined to participate in mediation because it believed mediation was not appropriate 

and premature . 

Electronically Filed 06/24/2016 17:03 I I CA 16 104659 I Confirmation Nbr. 786985 I CLEJK 
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13. Mr. Essi's March 15, 2016 letter contains 173 separate public records requests numbered 

PRRl through PRR 173 . 

14 . Mr. Essi 's May 13, 2016 letter contains 48 separate public records requests numbered 

PRR 178 through PRR 225. 

15. Many of the pllblic records requests contained in Mr. Essi's March 15, 2016 letter had 

been previously submitted by Mr. Essi to Lakewood via email bl!t had never been 

responded to by Lakewood. 

16. Mr. Essi's March 15 , 2016 letter specifies that Mr. Essi believes PRR 1 through PRR 22 

have already been responded to by Lakewood and that those records did not need to be 

produced at this time . 

17 . Over three months have now passed since Mr. Essi submitted his public record requests 

yet only few have been responded to, and many of those responses are incomplete. 

18 . Specifically, Lakewood has not responded in any way to PRR 23-34; PRR 36-40; PRR 

46-52; PRR 54-55; PRR 65-79; PRR 81-85; PRR 91-94; PRR 96-102; PRR 105-110; 

PRR 112- 131 ; PRR 133-134; PRR 136-138; PRR 142-145; PRR 149-153; PRR 155-165; 

PRR 167; PRR 171-173; PRR 178-187; PRR 192; PRR 196; PRR 198; PRR 200; PRR 

202-212; PRR 214-2 16; PRR 218; and PRR 225 . 

19. It appears that Lakewood has responded in full to PRR 80; PRR 88-90; PRR 95; PRR 

135; PRR 139; PRR 146- 148; PRR 154; PRR 188-191 ; PRR 193-194; PRR 197; PRR 

199; PRR 213; and PRR 217. 

20. Lakewood has provided records responsive to the following requests , but Mr. Essi 

believes that not all responsive records have been provided: PRR 35; PRR 41-45; PRR 

Electronically Filed 06/24/2016 17:03 I I CA 16 104659 I Confirmation Nbr. 786985 I CLEJK 
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53; PRR 86-87; PRR 103- 104; PRR 11l;PRR132; PRR 140- 141; PRR 166; PRR 168-

170; PRR 195; and PRR 201. 

2 1. With regard to PRR 56-64 , Lakewood claimed it has no responsive records because the 

records are in the possession of the Huron Consulting Group, which is Lakewood's 

contracted vendor. This is not a proper reason to withhold production of these public 

records . See State ex rel. Cincinnati Enquirer v. Krings, 93 Ohio St.3d 654, 660, 2001-

Ohio-1895. 

22 . Lakewood's Public Records Policy, maintained on Lakewood's website at 

http: //www.onelakewood.com/pdf/LakewoodPublicRecordsPolicy.pdf, last accessed 

June 23, 2016, explains that " responsive records will be promptly made available for 

inspection or copied within a reasonable period of time." 

23 . R.C. 149.43(B)(l) provides that "all public records responsive to [a] request shall be 

promptly prepared and made available* * *within a reasonable period of time ." 

24. Mr. Essi sent his initial public records requests to Lakewood via certified U.S . mail, 

return receipt requested, on March 15 , 2016- over three months ago. Yet, the vast 

majority of his requests have gone completely unanswered by Lakewood. 

25. Mr. Essi sent his second set of public records requests to Lakewood via certified U.S. 

mail , return receipt requested, on May 13 , 2016 - over 40 days ago. Yet, the majority 

of his requests have gone completely unanswered by Lakewood. 

26. Mr. Essi has a legal right to obtain the requested records and Lakewood has a legal duty 

to promptly make the requested records available to Mr. Essi. 

27 . Lakewood has violated R.C. 149.43 by failing to promptly prepare and make available 

the records requested by Mr. Essi within a reasonable period of time, as Mr. Essi has 

Electronically Filed 06/24/2016 17:03 I I CA 16 104659 I Confirmation Nbr. 786985 I CLEJK 
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now waited over three months for responses of any kind to the vast majority of his 

public records requests that were hand de livered to Lakewood on March 15 , 2016. 

28. Mr. Essi has no adequate alternative remedy in the ordinary course of law. 

29 . Lakewood has no valid excuse for failing to make the requested records available to Mr. 

Essi . 

30. For instituting this mandamus action commanding Lakewood to comply with its 

obligations under R.C. 149.43(B), Mr. Essi requests that this Honorable Court award 

him all court costs, reasonable attorney fees, and, if applicable, statutory damages as 

provided by R.C. 149.43(C). 

31. Based on the ordinary application of statutory law and case law as it existed at the time 

Mr. Essi made his public records requests , Lakewood could not have reasonably 

believed that its refusal to grant access to the requested records complied with R.C 

149.43(B), nor could it have reasonably believed that its refusal would serve the public 

policy underlying the Ohio Public Records Act. 

WHEREFORE, Relator seeks a Preemptory Writ of Mandamus or, in the alternative, an 

Alternative Writ of Mandamus commanding Respondent to make the requested public records 

available in accordance with R.C. 149.43(B), for statutory damages as provided by R.C. 

I 49.43(C)( I), and for any other relief deemed just and proper by this Honorable Comi, 

including, but not limited to , and award of attorney fees and costs. 
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Respectfully submitted, 

Isl Sean Koran 

Matthew John Marlding (0068095) 

Sean Koran (0085539) 

McGown & Markling Co., LP.A. 
1894 North Cleveland-Massillon Road 

Akron, OH 44333 

Telephone: 1.330.670.0005 

Facsimile: 1.330.670.0002 

Email : mmarkling@mcgownmarkling.com 

skoran@mcgownmarlding.com 

Attom eysfor Relator Bl'ian J. Essi 

Electronically Filed 06/24/2016 17:03 I I CA 16 104659 I Confirmation Nbr. 786985 I CLEJK 
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PRAECIPE FOR SERVICE 

TO THE CLERK: 

Please issue a Summons along with a copy of the Complaint to the Respondent identifi ed 

in the caption on page one via Certifi ed Mail , return receipt requested. 

/s/ Sean Koran 

Sean Koran (0085539) 

Electronically Filed 06/24/2016 17:03 I I CA 16 104659 / Confirmation Nbr. 786985 I CLEJK 
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IN THE COURT OF APPEALS 

EIGHTH APPELLATE DISTRICT 

CUYAHOGA COUNTY, OHIO 

State of Ohio ex rel. 

BRIAN J. ESSI 

153 06 Edgewater Drive 

Lakewood, Oh io 44 107 

Relator, 

v. 

CITY OF LAKEWOOD, OHIO 

12650 Detroit Avenue 

Lakewood, Ohio 44 107 

Respondent. 

STATE OF OH IO 

COUNTY OF CUYAHOGA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

SS: 

CASE NO. 
-------

AFFIDA VlT OF BRIAN J. ESSY 

IN SUPPORT OF COMPLAINT FOR 

WRIT OF MANDAMUS 

AFFIDAVIT OF BRIAN J. ESSI 

I, Brian .I. Essi, being duly sworn, state under penalty oflaw that the fo llowing is true: 

I . [ am a resident of Lakewood, Ohio. 

2. l have reviewed each and every line in the foregoi ng Complaint fo r a Writ of 

Mandamus ("Complaint") and the exhibits attached thereto. 

3. I am personally fami liar with all of the matters alleged in the Complaint. 

4. The facts and all egations contained in the foregoing Complaint are trne and 

accurate to the best of my lmowlcdgc. 

5. The letter attached to the Complaint as Exhibit 1 is a trne and accurate copy of the 

original and is what it purports to be. 

6 . The return receipt attached to the Complai nt as Exhibit 2 is a trne and accurate 

copy of the original and is what it purports to be. 

7. The Jetter attached to the Complaint as Exhibit 3 is a true and accurate copy of the 

ori ginal and is what it purports to be. 
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8. The return receipt attached to the Complaint as Exhibit 4 is a true and accurate 

copy of the original and is what it purports to be. 

9. I have a good faith belief that Respondent, the City of Lakewood, Ohio, has fai led 

to comply with the Ohio Public Records Act, R.C . 149.43, for the reasons stated 

in the Complaint. 

FURTHER AFFIANT SA YETH NAUGHT. 

B . ｊｉ ｾ＠ .1, 
nan . ..'.SSr/ 

Sworn to before me and subscribed in my presence this ?- ｾ､｡ｹ＠ of Jurie 2016. 

') ( ' l \ J. -
/1. ( / . I )-Ul,\_j-

Notary Pub ic 

.r .7 {); ; j J -}- 7
. tJ I t i '() /)t ' ' Ｌｊ ｾ Ｏ＠ / K '-; 

ｫ ｾ ｊ＾＠ /V• I ,,_ . . · • ｾ Ｏ＠ "/ If / -!Ff(-;/ 
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VIA CERTIFIED MAIL 

Kevin M. Butler, Director of Law 

City of Lakewood Law Department 

12650 Detroit A venue 

Lakewood, Ohjo 44107 

BRIAN J. ESSI 
2 16 346 3434 

15306 Edgewater Drive 

Lakewood, Ohio 44107 

b j ess i(i1!sbc!! I oba I .net 

March 15, 20 l 6 

Re: Public Records Requests - PRRl to PRRl 73 

Dear Law Director Butler: 

This communication serves as both a public records request and documentation of the 

repeated failure of the City of Lakewood to comply with the Ohio Public Records Act. 

Over the past 10 months, I have submitted over l 00 public records requests to your 

public office. Under most circumstances, you and the City of Lakewood have failed to provide 

prompt copies within a reasonable period of time. Indeed , numerous requests have not been 

answered by the City of Lakewood at all. Those requests that have been answered routinely fail 

to comply with R .C. Chapter 149. As a result, I am reissuing all of my public requests, including 

additional requests , and copying the Ohio Attorney General's Office and the Ohio Auditor of the 

State to ensure that you and your public office properly respond to each of these requests in 

accordance with R .C. Chapter 149. Please note that I am also in the process of drafting 

additional public record requests that will be served upon you soon. 

Provide the records responsive to each request to bjessi@ sbcglobal.net in an electronic 

medium (i.e., WORD, PDF, XLS, etc.) and at no cost. Where the request seeks 

correspondence or communications you must provide the actual correspondence or 

communication in an electronic medium. Upon information and belief, the City of Lakewood 

has the practice of copying and pasting portions of a correspondence or communication rather 

than providing the actual document. Each request seeks, and you must provide, the actual 

correspondence or communication. 

Please note that each item listed below is a distinct request, which is why they have been 

assigned separate PRR numbers. Your office must respond to each request separately and 

identify which records are responsive to each request - i.e. , do not provide the records in a single 

disorganized fashion or "document dump" - as they have been assigned separate PRR numbers. 

Please note that your standard, "We do not organize all records, documents, writings, 

drafts and notes based on " is not a valid denial of a public records request as 
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Kevin M. Butler, Director of Law 

March 15 , 20 16 

Page 2 of 18 

the statute requires your public office to give me the opportunity to revise the request by 

informing me how the City of Lakewood ordinarily maintains and accesses its records. R. C. 

149.43(B)(2). You have not done so. Moreover, the City of Lakewood cannot simply refuse to 

produce public records beca use the requested public record is not kept within the walls of City 

Hall. For example, lam aware that the city employees and officials (including you as a prior city 

council member) use their personal and business email addresses to hold and create records 

while performing a public function for their public office and, as a result, those records are under 

the public office's jurisdiction and must be produced . 

Where you believe the City of Lakewood has already responded to a specific records 

request, please identify the date that you beli eve your office responded to that request and 

provide a copy of the response, attach ing the documents responsive to that request. 

It cannot be overstated that the City of Lakewood must interpret the Ohio Public Records 

Act broadly in favor of disclosure in responding to these requests . Where the City of Lakewood 

denies any part of a public records request, the statute requires the City of Lakewood to give me 

the opportunity to revise the denied request, by informing me how the office ordinarily maintains 

and accesses its records. Thus, the Public Records Act expressly promotes cooperation to clarify 

and narrow requests that are ambiguous or overly broad, in order to craft a successfu l, revised 

request. 

Where the City of Lakewood believes that any information in a public records request is 

exempt from the duty to permit public inspection or copying, the public office must either notify 

me of any redaction or make the redaction plainly visible. If a public record contains infornrntion 

that is exempt from the duty to pennit public inspection or to copy the public record, the City of 

Lakewood shall make available all of the information within the public record that is not exempt. 

Therefore, your office may redact only that part of a record subject to an exception or other valid 

basis for withholding. In addition, if the City of Lakewood denies a request, in part or in whole, 

your public office must provide me with an explanation , including lega l authority, setting forth 

why the request was denied . 

As a failure to properly respond to the below public records requests may result in 

litigation, the City of Lakewood is put on notice that it has an absolute duty under both the 

Federal and Ohio Rules of Civil Procedure to preserve information that may be relevant to a 

lawsuit - including electronic infonnation or data . A violation of this duty can result in severe 

sanctions, including the entry of a default judgment. Electronic information systems may . 

automatically remove or delete information as routine functions of their operating system. Whil e 

the Federal and Ohio Rules of Civil Procedure may prohibit a cou11 from imposing sanctions if 

the electronically stored infonnation is lost as a result of the routine, good-faith operation of the 

City of Lakewood 's electronic information system, such a "safe haven" does not mean that the. 

City of Lakewood is permitted to exploit this routine function to thwart its discovery obligations . 

To the contrary, whenever a duty to preserve infonnation is imposed, as has been done now, 

intervention in the routine operation of an information system is an essential element of that 

obligation. By allowing the City of Lakewood to continue to destroy stored information that it is 

required to preserve, the City of Lakewood exposes itself to potentially severe sanctions. Simply 

stated, now that the City of Lakewood reasonably anticipates litigation it must suspend its 

routine document retention/destruction policy and put in place a "litigation hold" to ensure th e 

preservation of relevant documents. 
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Kevin M. Butler, Director of Law 

March 15, 2016 

Page 3of18 

Below please find my public records requests, which your public office must respond to 

within a reasonable period of time. The requests are divided into two categories: (1) requests in 

which I will presume for purposes of this document that the City of Lakewood responded to the 

requests and, as a result, the documents do not need to be produced at this time and (2) requests 

in which the City of Lakewood has never responded to and/or has never properly responded to 

under the Public Records Act. 

It is well settled that a 72 hour timeframe to respond would constitute "without delay" 

and "with reasonable speed." To that end, I expect a complete response within 72 hours. The 

totality of the below public record requests are not new. The fact that you have failed to respond 

for up to 10 months does not create an undue burden on your part or the part of your public 

office. If the public records requests are not responded to within a reasonable period of time, I 
will have no choice but to seek mediation through the Ohio Attorney General's public records 

mediation program or file an action in mandamus against your public office and/or yourself. 

RECORDS WIDCH DO NOT NEED TO BE PRODUCED AT THIS TIME: 

PRRl 

PRR2 

PRR3 

PRR4 

PRR5 

PRR6 

PRR7 

PRR8 

PRR9 

PRRlO 

PRRl 1 

A copy of the minutes from the April 27, 2015 City Council meeting. 

Mayor Summer's May 18, 2015 request for proposals or letter to Dr. Akram 

Boutros ("Dr. Boutros") and/or the MetroHealth System ("MetroHealth"). 

The "power point" presentation or proposal by MetroHealth to the LHA provided 

in September of 2014. 

The 2nd Quarter LHA financial statements for the period ending June 30, 2015. 

All audited financial statements of the LHA for the years 1990 through 2007. 

The audited financial statements of the LHA for 2014. 

The audited financial statements of the LHA for 2015. 

The audited financial statements of the LHA for 2016. 

All financial statements of the LHA for July 2015 and August 2015. 

All records, notes, and communications - electronic or otherwise - indicating 

how and when the City of Lakewood, or any employee or official, came into 

possession of and posted to onelakewood.com the following electronic documents 

and records: 

h ltp :/ /www .one la kewoocl . com/pelt/ La kewoo<ltYo20 Hosp i ta l/LH A/Subs i <l i urn%20S I 

i<les%202'%20of%202.pclf. 

The Subsidium Healthcare's Lakewood Hospital Data Book. 
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Kevin M. Butler, Director of Law 

March 15 , 2016 

Page 4of18 

PRR12 

PRR13 

PRR14 

PRR15 

PRR16 

PRR17 

PRR18 

PRR19 

PRR20 

PRR21 

PRR22 

The ' 'Lakewood City Council Committees of the Whole Considering the Letter of 

Intent. " 

All records, notes, and communications - electronic or otherwise - relied upon by 

Mayor Summers in his October 2015 campaign flier that the City of Lakewood 

has "added 75 new businesses and more than $80 million in private investment 

since I've been mayor. " 

All records, notes, and communications - elech·onic or othe1wise - identifying the 

7 5 businesses referred to in the October 2015 campaign flier distributed by Mayor 

Summers. 

All records, notes, and communications - electronic or othe1wise - relied upon by 

Mayor Summers in his October 2015 campaign flier that "it will require an 

enormous tax on residents just to keep outdated Lakewood Hospital open." 

The Title Commitment dated November 13, 2015 referred to in Section S(b) of 

the FHC Site Sale Agreement. 

All records, notes, and communications - electronic or otherwise - relating to the 

"lot split/consolidation plat," including drafts referred to in the footnote on page 

G-1 of the FHC Site Sale Agreement. 

All records, notes , and communications - electronic or otherwise - relating to the 

relocation of City Hall, or any function of City Hall, to the Lakewood Hospital 

site and/or to a central location in downtown Lakewood. 

All records, notes, and communications - electronic or otherwise - relating to the 

relocation of City Hall or any function of City Hall. 

All records, notes, and communications - electronic or othetwise - distributed or 

in the possession of any Lakewood City employee or official at the meeting held 

on February 27, 2016, and lrnown as a "retreat." 

All records, notes, and communications - electronic or othe1wise - created or 

taken by any Lakewood City employee or official at the meeting held on February 

27 , 2016, and known as a "retreat." 

All correspondence and communications - electronic or othe1wise - by or among 

any Lakewood City employee or official regarding pla1ming the meeting held on 

February 27, 2016, and known as a "retreat." 

RECORDS WHICH MUST BE PRODUCED: 

PRR23 All records, notes, and communications - electronic or othe1wise - signed by 

Mayor Mike Summers ("Mayor Summers"), Fonner City Council President Mary 

Louise Madigan ("Madigan"), and/or Councilmember Tom Bullock ("Bullock") 
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Kevin M. Butler, Director of Law 

March 15 , 2016 

Page 5 of 18 

PRR24 

PRR25 

PRR26 

PRR27 

PRR28 

PRR29 

PRR30 

PRR31 

PRR32 

PRR33 

in which they agreed to keep any information or trade secrets of the Lakewood 

Hospital Association ("LHA") private . 

All records, notes, and communications - electronic or otherwise - signed by 

Mayor Summers, Madigan, and/or Bullock regarding the LHA. 

All records, notes, and communications - electronic or otherwise - signed by 

Mayor Summers, Madigan , and/or Bullock in which they agreed to keep any 

information or trade secrets of the Cleveland Clinic Foundation or Cleveland 

Clinic (collectively, "Cleveland Clinic") private. 

All records , notes, and communications - electronic or otherwise - signed by 

Mayor Sununers, Madigan and/or Bullock regarding the Cleveland Clinic. 

All records, notes, and communications - electronjc or otherwise - signed or 

agreed to by Mayor Summers , Madigan and/or Bullock as trustees of the LHA 

including, but not limited to, the Cleveland Clinic Code of Conduct, or any 

similar document. 

All records, notes, and communications - elech·onic or othetwise - provided by 

the LHA to Mayor Summers, Madigan , and/or Bullock by the LHA from May 4, 

2015 , to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and Michael Meehan ("Meehan") that refers or relates to 

Mayor Michael Summers ' May 18, 2015 letter to Dr. Boutros and/or 

MetroHealth. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and Meehan. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any employee of The Cleveland Clinic Foundation 

that refers or relates to Mayor Summers' May 18, 2015 letter to Dr. Boutros 

and/or MetroHealth. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Summers and any employee of The Cleveland Clinic Foundation 

from January 1, 2015, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any individual that refers or relates to Mayor 

Michael Summers' May 18, 2015 letter to Dr. Bouh·os and/or MetroHealth. 

PRR34 All records, notes, and communications - elech·onic or otherwise - relating the . 

"power point" presentation or proposal by MetroHealth to the LHA provided in 
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Kevin M . Butler, Director of Law 

March 15 , 2016 
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PRR35 

PRR36 

PRR37 

PRR38 

PRR39 

PRR40 

PRR41 

PRR42 

PRR43 

PRR44 

PRR45 

PRR46 

All quarterly or other financial reports , of any kind or nature, audited or 

unaudited, for the LHA for the period of January 1, 2014, to the present. 

The materials and handouts provided by the LHA to Mayor Summers, Madigan, 

and/or Bullock at any LHA trustee meeting from January I , 2015 , to the present. 

The materials and handouts provided by the LHA to Mayor Summers, Madigan , 

and/or Bullock from January 1, 2015, to the present. 

Any and all notes or recordings made by Mayor Summers, Madigan , and/or 

Bullock during any LHA trustee meetings from January 1, 2015, to the present. 

All records, notes , and communications - electronic or otherwise - relating to the 

resignation of Joseph Gibbons ("Gibbons") as a trustee of the LHA. 

All records, notes, and communications - electronic or otherwise - relating to any 

individual(s) considered as a candidate or successor to Gibbons . 

All records, notes, and communications - elech·onic or otherwise - relating 

to landscaping design plans prepared by David Stein ("Stein"), or any business 

owned or operated by Stein, concerning the Lakewood Hospital prope1ty or any 

future plan involving the Lakewood Hospital. 

All records, notes, and communications - electronic or othe1wise - relating to 

landscaping design plans prepared by Stein, or any business owned or operated by 

Stein. 

Any contract, agreement, or understanding with Stein, or any business owned or 

operated by Stein , concerning landscape design plans for the Lakewood Hospital 

property or any future plan involving the Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between or 

among Stein and any employee or official of the City of Lakewood from 

December l, 2015, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of the City of Rocky River 

("Rocky River") that refer or relate to the h·ansportation of patients , or the 

failure to transport potential patients, to the Lakewood Hospital, Fairview 

Hospital, Lutheran Hospital , or any other local area hospital from January I, 

2015 , to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of Rocky River from January 1, 

2015 , to the present. 
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Kevin M. Butler, Director of Law 

March l5, 20 16 

Page 7 of 18 

PRR47 

PRR48 

PRR49 

PRR50 

PRR51 

PRR52 

PRR53 

PRR54 

PRR55 

PRR56 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Sununers and any representative of the City of Fa irview Park 

("Fairview Park") that refer or relate to the transportation of patients or failure to 

h·ansport potential patients to Lakewood Hospital, Fa irview Hospital , Lutheran 

Hospital , or any other loca l area hospital from January 1, 201 5, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of Fa irview Park from January 1, 

20 15, to the present. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Summers and any representative of the City of Cleveland that refer 

or relate to the transportation of patients or failure to transport potential patien ts to 

Lakewood Hospital, Fa irview Hospital, Lutheran Hospital, or any other local area 

hospital from January 1, 201 5, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of the City of Cleveland from 

January 1, 20 15, to the present. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Summers and any Lakewood Hospital Service Area paramedic, 

EMS, or emergency response providers that refer or relate to the transportation of 

patients or failure to transport potential pati ents to Lakewood Hospital, Fairview 

Hospital, Lutheran Hospital, or any other loca l area hosp ital from January 15 , 

2015 , to the present. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Sununers and any Lakewood Hospital Service Area paramedic, 

EMS, or emergency response providers from January 15, 2015 , to the present. 

The visitor log and/or any related log that documents which individual(s) visited 

Mayor Michael Summers' office from January 1, 201 5, until the present. 

All records, notes, and communications - elech·onic or othe1wise - indicating 

how and when the City of Lakewood, or any employee or official, came into 
possession of and posted to onelakewood.com the following electronic documents 

and records: 

hlt p: //www.onetakewood .com/pdf/Lnkewood 1%20Hospita l/LHA/Subsid iurn'%20St 
ides%201 %20of)t;,202 .pclf. 

All records, notes, and communications - electronic or othe1wise - relating to 

Subsidium slides, letters, reports, emails, and documents that have not posted on 

onelakewood. corn. 

The Cleveland Clinic's 2014 Shared Administrative Service Allocation 

(Lakewood Brief) Presentation. 
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Kevin M . Butler, Director of Law 

March 15 , 2016 
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PRR57 

PRR58 

PRR59 

PRR60 

PRR61 

PRR62 

PRR63 

PRR64 

PRR65 

PRR66 

PRR67 

PRR68 

PRR69 

All records, notes , and communications - electronic or otherwise - relating to the 

Cleveland Clinic's 2014 Shared Administrative Service Allocation Presentation. 

The Cleveland Clinic's LHA 2014 Administrative Services Details and Allocation 

Methodology Excel File. 

All records, notes, and communications - electronic or otherwise - relating to the 

Cleveland Clinic's LHA 2014 Administrative Services Details and Allocation 

Methodology Excel File. 

All records, notes, and communications - electronic or othe1wise - relating to the 

Subsidium Healthcare's Lakewood Hospital Data Boole 

The patient day data for the fiscal years December 31, 2010, through 2014, and 

the year-to-date period ending June 30, 2015. 

The Subsidium Healthcare's Lakewood Hospital Association Board of Trustees 

Strategic Options Evaluation Process, dated January 12, 2015. 

All records, notes , and communications - electronic or othe1wise - relating to the 

Subsidium Healthcare's Lakewood Hospital Association Board of Trustees 

Strategic Options Evaluation Process, dated January 12, 2015. 

All records, notes, and communications - electronic or otherwise - relating to key 

performance metrics for the Lakewood Hospital for the year-to-date period ending 

November 30, 2013 , and the fiscal year ending December 31, 2014. 

All records , notes, and communications - electronic or othe1wise - relating to any 

claim by the Cleveland Clinic that it does not have a general obligation to fund 

operating losses for the LHA or Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between or 

among the law firm of Thompson Hine ("Thompson Hine") and the 

Huron Consulting Group ("Huron Consulting"), or their representatives, regarding 

the Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between or 

among Thompson Hine and Huron Consulting, or their representatives, regarding 

Thompson Hine' s engagement as attorneys for the City of Lakewood. 

All records, notes , and communications - elech·onic or othe1wise - relating to any 

interviews of representatives of the LHA conducted by Thompson Hine. 

All records, notes, and communications - electronic or othe1wise - relating to any 

interviews of representatives of the LHA conducted by Huron Consulting. 
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Kevin M. Butler, Director of Law 
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PRR70 

PRR71 

PRR72 

PRR73 

PRR74 

PRR75 

PRR76 

PRR77 

PRR78 

PRR79 

All records, notes, and communications - electronic or otherwise - relating to any 

interviews of representatives of the Cleveland Clinic conducted by Thompson 

Hine. 

All records, notes, and communications - electronic or otbe1wise - relating to any 

interviews of representatives of the Cleveland Clinic conducted by Huron 

Consulting. 

Any confidentiality agreement(s) signed by Huron Consulting, or any of its 

representatives, relating to proprietary or confidential documentation provided by 

the Cleveland Clinic regarding specific fees incuned and the allocation of those 

fees with respect to the LHA or Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - relating to any 

confidentiality agreement(s) signed by Huron Consulting, or its representatives , 

relating to proprietary or confidential documentation provided by the Cleveland 

Clinic regarding specific fees incuned and the allocation of those fees with 

respect to the LHA or Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - relating to any 

confidentiality agreement(s) signed by Huron Consulting, or its representatives. 

All records, notes, and communications - electronic or othe1wise - relating to 

documentation provided by the Cleveland Clinic to Huron Consulting regarding 

specific fees incurred and the allocation of those fees with respect to the LHA or 

Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - reviewed by 

Huron Consulting in preparing the Huron Report. 

All records, notes, and communications - elech·onic or othe1wise - relating to 

clinical and administrative service fees that are incurred by the Cleveland Clinic 

and allocated to the Lakewood Hospital. 

All records, notes, and communications - elech·onic or othe1wise - relating to 

clinical and administrative service fees that are direct costs incurred by the 

Cleveland Clinic and allocated to the Lakewood Hospital. 

All records, notes, and communications - electronic or othe1wise - relating to any 

informed consent given by Mayor Summers, the City of Lakewood, Lakewood 

City Council , or any member of City Council to Law Director Kevin Butler 

("Law Director Butler") . 

PRR80 All records, notes, and communications - electronic or othe1wise - relating to any 

informed consent given by Mayor Summers, the City of Lakewood, Lakewood 

City Council, or any member of City Council to Law Director Butler regarding 

the case of Graha111 v. City of Lakewood, Cuyahoga No. CV-15-846212 (Judge 

O'Donnell) . 
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Kevin M. Butler, Director of Law 
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PRR81 

PRR82 

PRR83 

PRR84 

PRR85 

PRR86 

PRR87 

PRR88 

PRR89 

PRR90 

All records, notes, and communications - electronic or otherwise - relating to any 

informed consent, confirmed in writing, given by Mayor Summers, the City of 

Lakewood, Lakewood City Council, or any member of City Council to Law 

Director Butler with respect to the 20 I 0 ordinance/resolution. 

All records, notes, and communications - electronic or otherwise - relating to any 

info1111ed consent given by Mayor Summers , the City of Lakewood, Lakewood 

City Council , or any member of City Council to Law Director Butler with respect 

to allegations against Mayor Summers for conspiracy. 

Al I records, notes, and communications - electronic or otherwise - relating to any 

engagement letter concerning representation of the City of Lakewood and/or 

Mayor Summers by Thompson Hine or any lawyer employed by Thompson Hine. 

All records , notes, and communications - electronic or othe1wise - relating to any 

conflict of interest concerning the representation of the City of Lakewood and/or 

Mayor Summers by Thompson Hine or any lawyer employed by Thompson Hine. 

All records , notes , and communications - electronic or othetwise - relating to any 

informed consent, and/or waiver of a conflict of interest concerning the 

representation of the City of Lakewood and/or Mayor Summers by Thompson 

Hine or any lawyer employed by Thompson Hine. 

All records, notes, and communications - electronic or otherwise - relating to 

legal bills presented to the City of Lakewood by Thompson Hine from January 1, 

2015, to the present . 

All records, notes, and conununications - electronic or otherwise - relating to any 

records of payment of legal bills presented to the City of Lakewood by Thompson 

Hine from January 1, 2015, to the present. 

All records, notes, and communications - electronic or otherwise - relating to any 

conflict of interest concerning representation of the City of Lakewood and/or 

Mayor Summers by any law firm or any lawyer concerning the case of Graham v. 

City of"Lakewood, Cuyahoga No. CV-15-846212 (Judge O'Donnell). 

All records, notes, and communications - electronic or othe1wise - relating to any 

informed consent or waiver of a conflict of interest concerning representation of 

the City of Lakewood and/or Mayor Summers by any law firm or any lawyer 

concerning the case of Graham v. City ofLakewood, Cuyahoga No. CV-15-

846212 (Judge O ' Donnell) . 

All records, notes, and communications - electronic or othe1wise - relating to any 

legal bills presented to the City of Lakewood by any lawyer or law fim1 

concerning the case of Graham v. City of Lakewood, Cuyahoga No. CV-15-

846212 (Judge O 'Donnell) from April 14, 2015, to the present. 
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PRR91 

PRR92 

PRR93 

PRR94 

PRR95 

PRR96 

PRR97 

PRR98 

PRR99 

PRRlOO 

PRR101 

All records, notes, and communications - electronic or otherwise - relating to any 

records of payment of legal bills presented to the City of Lakewood by any lawyer 

or law firm concerning the case of Graham v. City o,fLakewood, Cuyahoga No. 

CV-15-846212 (Judge O'Donnell) from April 14, 2015, to the present. 

All records, notes, and communications - electronic or otherwise - relating to the 

engagement letter or contract with Hennes Communications, or any other public 

relations or consulting firm, from January 1, 2015 , to the present. 

All records, notes, and communications - electronic or othe1wise - relating to any 

services rendered or bills or charges for services rendered to the City of 

Lakewood by Hennes Communications, or any other public relations or 

consulting firm or public relations person, from January I , 2015 , to the present. 

All records, notes, and communications - electronic or otherwise - relating to any 

records of payment of bills or charges for services rendered to the City of 

Lakewood by Hennes Communications, or any other public relations or 

consulting firm or public relations person, from January 1, 2015, to the present. 

All records , notes, and communications - electronic or otherwise - relied upon by 

Mayor Summers in drafting his "State of the City" addresses. 

All records, notes, and communications - electronic or othe1wise - related to 

businesses that have closed or left Lakewood since Mr. Summers has been mayor. 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was, or may have been, discussed, approved, or agreed to by the 

LHA, or any committee of the LHA, and/or the Cleveland Clinic on November 

30,2015. 

All records, notes, and communications - electronic or othe1wise - related to any 

agreements concerning the Lakewood Hospital discussed, approved, or agreed to 

by the LHA or any committee of the LHA. 

All records, notes, and communications - electronic or otherwise - related to any 

agreements concerning the Lakewood Hospital discussed, approved, or agreed to 

by the Cleveland Clinic. 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was, or may have been, discussed, approved, or agreed to by the 

LHA, or any committee of the LHA, and/or the Cleveland Clinic during the week 

ofNovember 29, 2015. 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was, or may have been, the subject of the Lakewood City Council 

Meeting held on December 7, 2015 . 
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PRR102 

PRR103 

PRR104 

PRR105 

PRR106 

PRR107 

PRR108 

PRR109 

PRRllO 

PRRl 11 

PRR112 

PRRI 13 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was , or may have been, discussed, approved, or agreed to by the 

LHA, or any committee of LHA, and/or the Cleveland Clinic during the week of 

December 6, 2015. 

All correspondence and communications - electronic or othe1wise - from 

Surgical Development Partners to the City of Lakewood, its employees, or 

officials, concerning the Lakewood Hospital and/or 850 Columbia Road from 

November 23, 2015, through November 30, 2015. 

All correspondence and communications - electronic or othe1wise - from 

Surgical Development Partners (SDP) to the City of Lakewood, its employees , or 

officials . 

All records, notes, audio recordings or records of conversations between Mayor 

Summers and any representative of SDP. 

All records, notes, audio recordings or records of any conversations between Tom 

Bullock and any representative of SDP 

All records, notes, and communications - electronic or othe1wise - delivered to 

Lakewood City Councilrnembers on December 6, 2015 . 

All records, notes, and communications - electronic or otherwise - relating to the 

"survey," including drafts, referred to in the footnote on page G-1 of the FHC Site 

Sale Agreement. 

The appraisal reflecting the "appraised value in the Summer of 2015" referred to 

in paragraph 5( d) of the "Key Highlights of Master Agreement" distributed by 

Law Director Butler at the City Council on December 7, 2015. 

All records, notes, and communications - electronic or otherwise - reflecting 

valuation or appraisals of assets used in the operation of the Lakewood Hospital 

belonging to the LHA and/or the City of Lakewood. 

All liability insurance policies covering the City of Lakewood and its officials for 

losses incurred from January l, 2011, to the present date. 

All liability insurance policies covering Mayor Summers, Mary Madigan and 

Tom Bullock as required by the Master Agreement. 

All correspondence and communications - electronic or othe1wise - between or 

among any Lakewood City employee or official and First American Title 

Company, or its employees, concerning the planning and/or preparation for the 

transactions contemplated by the FHC Site Sale Agreement including the Lot 

Split Approval. 
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PRRl 14 

PRRl 15 

PRRI 16 

PRRI 17 

PRRl 18 

PRRl 19 

PRR120 

PRR121 

PRR122 

PRR123 

PRR124 

PRR125 

PRR126 

All correspondence and communications - electronic or otherwise - between or 

among any Lakewood City employee or official and First American Title 

Company, or its employees . 

All conespondence and communications - electronic or othe1wise - between or 

among any Lakewood City employee or official and any Cuyahoga County 

employee or official concerning the planning and/or preparation for the 

transactions contemplated by the FHC Site Sale Agreement including the Lot 

Split Approval. 

All correspondence and communications - electronic or othe1wise - between or 

among any Lakewood City official or employee, the LHA, any LHA trustee, and 

any LHA employee or official concerning Section 9.9 of the 1996 Lease between 

the LHA and City of Lakewood. 

All audio and/or video records of Mayor Summers ' February 24, 2016 State of the 

City speech. 

All notes, drafts and the final copy of Mayor Summers ' February 24, 2016 State 

of the City speech. 

All power point slides shown during Mayor Summers' February 24, 2016 State of 

the City speech . 

All correspondence and communications - electronic or othe1wise - between or 

among Law Director Butler, Mayor Summers, Bullock, Paul Colarusso 

("Colarusso"), and/or John Bodine (" Bodine") from January 1, 2015, to the 

present. 

All correspondence and communications - electronic or othe1wise - from and/or 

to Law Director Butler from January 1, 2015 , to the present. 

All correspondence and communications - electronic or otherwise - from and/or 

to Mayor Summers from January l, 2011, to the present. 

All correspondence and communications - electronic or otherwise - from and/or 

to Bullock from January 1, 2015 , to the present. 

All correspondence and communications - electronic or othe1wise - from and/or 

to Colarusso from June 1, 2015 , to the present. 

All correspondence and communications - electronic or othe1wise - from and/or 

to Bodine from June 1, 2015, to the present. 

All records, notes , and communications - electronic or othetwise - relating to 

invoices and time records submitted by Huron Consulting. 
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PRRJ27 

PRR128 

PRR129 

PRR130 

PRR13l 

PRR132 

PRR133 

PRR134 

PRR135 

PRR136 

PRR137 

All records, notes, and communications - electronic or otherwise - relating to 

engagement letters or contracts with Huron Consulting. 

All records, notes, and conununications - electronic or otherwise - relating to any 

representation by the LHA, or any representative of the LHA, regarding 

bankruptcy. 

All correspondence and communications - electronic or othe1wise - by the LHA, 

or any representative of the LHA, to any Lakewood City official or elected leader 

regarding public bidding, listing, requests for proposal, and/or marketing of any or 

all of the assets used in connection with the Lakewood Hospital. 

All correspondence and communications - electronic or othe1wise - by any 

Lakewood City employee or official regarding bidding, listing, requests for 

proposal, and/or marketing concerning the Lakewood Hospital or any or all of the 

assets used in the conduct of Lakewood Hospital. 

All correspondence and communications - electronic or othe1wise - in which the 

LHA, or any representative, responded to any communication requesting that the 

LHA conduct a bidding, listing, request for proposal and/or marketing concerning 

the Lakewood Hospital or any or all of the assets used in the conduct of the 

Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - concerning the 

LHA filing for bankruptcy or the potential thereof. 

All records, notes, and communications - electronic or otherwise - relating to 

plans, drawings, financial analysis , costs analysis , and other analysis of the costs 

and expenses of City Hall operations and/or relocation of City Hall operations . 

All records, notes, and communications - electronic or otherwise - relating to 

financial or performance results for the LHA from October 1, 2015, to the present. 

This request includes all records, notes, and communications - electronic or 

otherwise - in the files of Law Director Butler, Thompson Hine, its attorneys, and 

Mr. Cahill who were all agents of the City. 

The "log" or other record used by the City of Lakewood to track and record the 

names and dates of persons making public records requests and the dates of the 

responses to those requests for the period of January I, 2008, through February 8, 
2016. 

All correspondence and communications - electronic or othe1wise - from 

Madigan to Mayor Summers concerning "campaign" mode that is referred to in 

Madigan's email of March 25 , 2015 . 

All correspondence and conmrnnications - electronic or othe1wise - from 

Madigan to Mayor Summers from January\, 2015, to the present. 
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PRR138 

PRR139 

PRR140 

PRRl41 

PRR142 

PRR143 

PRR144 

PRR145 

PRRJ46 

PRR147 

PRR148 

PRR149 

PRR150 

All correspondence and communications - electronic or othe1wise - from Mayor 

Summers to Madigan from January I, 2015, to the present. 

All meeting minutes of Lakewood City Council, including special meetings and 

committee meetings, from October 1, 2010, through March 31, 2011. 

Mayor Summer's complete personnel fil e. 

Law Director Butler's complete personnel fil e . 

All records, notes, and communications - electronic or otherwise - relating to any 

preemptory bids received by the City of Lakewood, its employees, or officials . 

All records, notes , and communications - electronic or otherwise - that discuss or 

evaluate whether the City of Lakewood had an obligation to conduct a public 

bidding process with respect to the Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - that discuss or 

evaluate any private biddi11g process with respect to the Lakewood Hospital 

conducted by an entity other than the City of Lakewood. 

All records, notes, and communications - electronic or otherwise - relating to any 

public, private or other selection process with respect to future lessees, future 

owners or future delivery of health services with respect to the Lakewood 

Hospital or the LI-IA. 

All records, notes, and communications - electronic or othe1wise - that that 

reflect a contractual relationship with the consulting firm Subsidium and the City 

of Lakewood. 

All records, notes, and communications - electronic or othe1wise - that reflect a 

confidential or non-disclosure relationship with the consulting firm Subsidium 

and the City of Lakewood. 

All records, notes, and communications - electronic or otherwise - relating to any 

authorization by any City of Lakewood employee or official for Subsidium to 

represent itself as acting on behalf of the City of Lakewood with respect to the 

Lakewood Hospital or its programs and services or assets. 

All records, notes, and communications - electronic or otherwise - that reflect 

any request for proposal(s) issued by the City of Lakewood with respect to the 

Lakewood Hospital or the LI-IA. 

All records, notes, and communications - electronic or otherwise - that reflect the 

drafting or preparation for any request for proposals with respect to the Lakewood 

Hospital or the LI-IA. 
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PRR151 

PRRI 52 

PRR153 

PRR154 

PRR155 

PRR156 

PRR157 

PRR158 

PRR159 

PRR160 

All records , notes, and communications - electronic or otherwise - that reflect the 

development of guidelines or criteria for any request for proposals with respect to 

the Lakewood Hospital or the LHA. 

All records, notes, and communications - electronic or otherwise - that reflect 

any review by any City of Lakewood employee or official of any proposal 

received by Subsidurn in response to any request for proposal(s) issued by 

Subsidiurn related to the Lakewood Hospital or the LHA, its programs, services, 

or assets. 

All records , notes, and communications - electronic or otherwise - that reflect 

any review by any individual or entity of any proposal received by Subsidium in 

response to any request for proposal issued by Subsidium related to the Lakewood 

Hospital or the LHA, its programs, services, or assets. 

All records authorizing Subsidium to issue the Preliminary Memorandum on 

behalf of the City of Lakewood to any party. 

All records, notes, and communications - electronic or otherwise - that reflect 

any review by any individual or entity of any proposal received by Subsidium in 

response to the Preliminary Memorandum issued by Subsidum related to the 

Lakewood Hospital or the LHA, its programs, services, or assets . 

All records, notes , and communications - electronic or otherwise - that reflect 

any review by any City of Lakewood employee or official of any proposal 

received by such employee or official with respect to the Lakewood Hospital, its 

programs, services, or assets. 

All records, notes, and communications - electronic or othe1wise - regarding 

discussions, meetings or negotiations between any City of Lakewood employee or 

official with Subsiclium. 

All records, notes, and communications - elech·onic or otherwise - regarding 

discussions, meeting, or negotiations between any City of Lakewood council 

member with Subsidium. 

All records, notes, and communications - electronic or othe1wise - regarding 

discussions, meetings or negotiations between any City of Lakewood employee or 

official with the LHA, its board members, the Cleveland Clinic Foundation, 

and/or its board members or trustees, related to the Lakewood Hospital or LHA. 

All records, notes, and communications - elech·onic or otherwise - regarding 

discussions, meetings, or negotiations between any City of Lakewood council 

member with the LHA, its board members, the Cleveland Clinic, and/or its board 

members or trustees, related to the Lakewood Hospital or LHA. 
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PRR161 

PRRl62 

PRR163 

PRR164 

PRR165 

PRR166 

PRR167 

PRR168 

PRR169 

All records , notes, and communications - electronic or otherwise - in which any 

party to the Master Agreement discusses whether any of the parties are required to 

file a Hart-Scott-Rodino pre-merger filing notice . 

All records, notes, and communications - electronic or othe1wise - in which any 

party to the Master Agreement discusses whether any of the pa1iies are not 

required to file a Hart-Scott-Rodino pre-merger filing notice. 

All records, notes and comrnunications- elech·onic or otherwise- regarding 

preemptory bids issued by any person or entity which preemptory bids relate to 

Lakewood Hospital and were communicated to or received by the City of 

Lakewood or any elected or public official of the City of Lakewood. For 

purposed of this request, the tern1 "preemptory bids" shall have the meaning 

described by Mayor Summers in the public record: 

https ://youtu.be/SyRzqzOuFGA ?t= lhl2m9s 

All records and communications - electronic or otherwise--from LHA and/or the 

Cleveland Clinic to the City of Lakewood on or after January 1, 2015 through the 

present containing a certificate of Authorized Lessee Representative stating that to 

the best of his/her knowledge, the Lessee (LHA) and the Member (The Cleveland 

Clinic Foundation) are in compliance with all the material terms and conditions of 

of the Lease and Definitive Agreement. 

All records and communications - electronic or otherwise - of the March 23 , 

2015 emai l from Madigan to Law Director Butler showing the email account of 

all recipients of that email. Note this email was produced to me on March 10, 

2015. 

The email Madigan sent to "Mike" as referenced in her March 24, 2015 email. 

All records, notes and communications by Bullock to any person regarding the 

Colarusso email responses of September 29, 2015 , at 5: 10 p.m. 

All records and communications - electronic or otherwise- of the signed Master 

Agreement and all ancillary agreements signed by any city official regarding the 

execution or performance of the Master Agreement. 

The blue attachment to Law Director Butler's email to me dated December 9, 

2015, at 7:46 p.m., that begins with the title "246692676 .. .. " and is umeadable in 

the fomrnt sent. Please resend in a readable fo1111at . 

PRR 170 Law Director Butler's emai l to me dated December 9, 2015, at 7:46 p.m. , 

produced part of an email that begins with the phrase: "Thank you, Mr. Sossi. We 

appreciate your efforts to fill in the blanks in your client's initial correspondence." 

Produce a complete copy of that email including all records and communications 

-electronic or otherwise- of all parties Law Director Butler copied on that email 

and records of who Law Director Butler may have forwarded that email to. 
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PRR 171 All records and communications - electronic or otherwise - between and among 

Law Director Butler and Jeff Huntsberger ("Huntsberger"). 

PRRl 72 All records and communications - electronic or othenvise - between and among 

Thompson Hine and Huntsberger. 

PRR l 73 All records and communications - electronic or otherwise - between and among 
Law Director Butler and Meehan. 

As I am request ing these pub lic records in an electronic medium, no charge can be lev ied 
for the instant public records requests as a matter of law. If the requested records cannot be 
transmitted in an electronic format_, you must provide an explanation as to why they cannot be 

transm itted in the preferred format. 

Thank you for your kind attention to this request. Your cooperation is greatly 
appreciated. 

Sincerely, 

ＴＺＺＧﾥ ｾＧ＠
cc: Ohio Attorney General Mike DeW in e, Public Records Unit 

( mediation@oh ioattorneygenera I .gov) 

Ohio Auditor of State Dave Yost, Open Government Un it (ogu@auditor.state.oh.us) 
Mike Summers, Mayor (mike.summers@lakewoodoh.net) 

Dru Si ley, Director of Plann ing and Development (dru.siley@lakewoodoh.net) 
Sam O'Leary, President of Council (sam.oleary@lakewoodoh.net) 
David W. Anderson, Vice-President of Council (david.anderson@lakewoodoh.net) 
John Litten, Councilmember Uohn.litten@lakewoodoh.net) 
Dan O'Malley, Counci lmember (dan.omalley@lakewoodoh.net) 
Thomas Bui lock, Council member (tom.bullock@lakewoodoh.net) 
Cindy Marx, Councilmember (ryan.nowlin@lakewoodoh.net) 
Ryan Nowlin , Councilmember (ryan.nowlin@lakewoodoh. net) 
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VIA CERTIFIED MAJL 

Kevin M. Butler, Director of Law 

City of Lakewood Law Department 

12650 Detroit Avenue 

Lakewood, Ohio 44107 

BRJAN J. ESSI 
216 346 3434 

15306 Edgewater Drive 

Lakewood, Ohio 44107 

hj <.:ss ifalshcglllha I. n ·L 

May 13, 2016 

Re: Public Records Requests - PRRI 78 to PRR225 

Dear Law Director Butler: 

This communication serves as both a public records request and documentation of the 

repeated failure of the City of Lakewood to comply with the Ohio Public Records Act. 

Over the past 12 months, I have submitted over 150 public records requests to your 

public office. Under most circumstances, you and the City of Lakewood have failed to provide 

prompt copies within a reasonable period of time. Indeed, numerous requests have not been 

answered by the City of Lakewood at all. Those requests that have been answered routinely fail 

to comply with R.C. Chapter 149. As a result, I am copying the Ohio Attorney General's Office 

and the Ohio Auditor of the State to ensure that you and your public office properly respond to 

each of these requests in accordance with R.C. Chapter 149. 

Provide the records responsive to each request to bjessi@sbcglobal.net in an electronic 

medium (i .e., WORD, PDF, XLS, etc.) and at no cost. Where the 1·equest seeks 

correspondence or communications you must provide the actual cort'espondence or 

communication in an electronic medium. Upon information and belief, the City of Lakewood 

has the practice of copying and pasting portions of a correspondence or communication rather 

than providing the actual document. Each request seeks, and you must provide, the actuaJ 

correspondence or communication. 

Please note that each item listed below is a distinct request, which is why they have been 

assigned separate PRR numbers . Your office must respond to each request separately and 

identify which records are responsive to each request - i.e., do not provide the records in a single 

disorganized fashion or "document dump" - as they have been assigned separate PRR numbers . 

Please note that your standard, "We do not organize all records, documents, writings, 

drafts and notes based on " is not a valid denial of a public records request as 

the statute requires your public office to give me the opportunity to revise the request by 

informing me how the City of Lakewood ordinarily maintains and accesses its records. R.C. 
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l49.43(B)(2). You have not done so. Moreover, the City of Lakewood cannot simply refuse to 

produce public records because the requested public record is not kept within the walls of City 

Hall . For example, I am aware that the city employees and officials (including you as a prior city 

council member) use their personal and business email addresses to hold and create records 

while performing a public function for their public office and, as a result, those records are under 

the public office's jurisdiction and must be produced. 

Where you believe the City of Lakewood has already responded to a specific records 

request, please identify the date that you believe your office responded to that request and 

provide a copy of the response, attaching the documents responsive to that request. 

It cannot be overstated that the City of Lakewood must interpret the Ohio Public Records 

Act broadly in favor of disclosure in responding to these requests. Where the City of Lakewood 

denies any part of a public records request, the statute requires the City of Lakewood to give me 

the opportunity to revise the denied request, by infom1ing me how the office ordinarily maintains 

and accesses its records . Thus, the Public Records Act expressly promotes cooperation to clarify 

and narrow requests that are ambiguous or overly broad, in order to craft a successful, revised 

request. 

Where the City of Lakewood believes that any information in a public records request is 

exempt from the duty to permit public inspection or copying, the public office must either notify 

me of any redaction or make the redaction plainly visible. If a public record contains information 

that is exempt from the duty to permit public inspection or to copy the public record, the City of 

Lakewood shall make available all of the infonnation within the public record that is not exempt. 

Therefore, your office may redact only that part of a record subject to an exception or other valid 

basis for withholding. ln addition, if the City of Lakewood denies a request, in part or in whole, 

your public office must provide me with an explanation, including legal authority, setting forth 

why the request was denied. 

As a failure to properly respond to the below public records requests may result in 

liti gation , the City of Lakewood is put on notice that it has an absolute duty under both the 

Federal and Ohio Rules of Civil Procedure to preserve information that may be relevant to a 

lawsuit- including electronic information or data. A violation of this duty can result in severe 

sanctions, including the ent1y of a default judgment. Electronic infonnation systems may 

automatically remove or delete information as routine functions of their operating system. While 

the Federal and Ohio Rules of Civil Procedure may prohibit a court from imposing sanctions if 

the electronically stored infom1ation is lost as a result of the routine, good-faith operation of the 

City of Lakewood's electronic information system, such a "safe haven" does not mean that the 

City of Lakewood is pennitted to exploi t this routine function to thwart its discovery obligations. 

To the contrary, whenever a duty to preserve info1mation is imposed, as has been done now, 

intervention in the routine operation of an infomiation system is an essential element of that 

obligation. By allowing the City of Lakewood to continue to destroy stored information that it is 

required to preserve, the City of Lakewood exposes itself to potentially severe sanctions. Simply 

stated , now that the City of Lakewood reasonably anticipates li tigation it must suspend its 

routine document retention/destruction policy and put in place a "litigation hold" to ensure the 

preservation of relevant documents. 
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Below please find my public records requests, which your public office must respond to 

within a reasonable pe1iod of time. It is well settled that a 72-hour timeframe to respond would 

constitute "without delay" and " with reasonable speed." To that end, I expect a complete 

response within 72 hours. If the public records requests are not responded to within a reasonable 

period of time, I will have no choice but to seek mediation through the Ohio Attorney General 's 

public records mediation program or fi le an action in mandamus against your public office 

and/or yourself. The defined terms below shall have the same meaning as set forth in my March 

15, 2015 requests . 

PRR178 

PRR179 

PRR180 

PRR181 

PRRl82 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the 

Cuyahoga County government regarding the Lakewood Hospital or its assets 

during 2014, 2015 and 2016. This request includes any communication between 

any ex officio Lakewood Hospital Association ("LHA") official and any 

employee or official of the Cuyahoga County government. 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the 

Cuyahoga County government with respect to any proposal regarding the 

Lakewood Hospital or its assets during 2014, 2015 and 2016. This request 

includes any communication between any ex officio LHA official and any 

employee or official of the Cuya hoga County government. 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the Metro 

Health System with respect to any proposal or discussion regarding the Lakewood 

Hospital or its assets during 2014, 2015 and 2016. This request includes any 

communication between any ex officio LHA official and any employee or official 

of the Metro Health System. 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the Metro 

Health System with respect to any proposal or discussion during the period 

January l , 20 11 through the date of this request regarding the Metro Health 

System's desire to open and/or operate a family health center in Lakewood . This 

request includes any communication between any ex officio LHA official and any 

employee or official of t11e Metro Health System. 

All correspondence and communications - electronic or otherwise - between any 

Cleveland Clinic Foundation ("CCF") employee or official and any Lakewood 

City employee or official with respect to any proposal submitted by the Metro 

Health System or any of its employees regarding the Lakewood Hospital or its 

assets during 2014, 2015 and 2016. This request includes any correspondence or 

communication between any ex officio LHA official and any employee or official 

ofCCF. 

PRRI 83 All correspondence and communications - electronic or otherwise - between any 

. F.
1 

d 
06

1 .HA ｮｦｦｫｩ｡ｬ Ｑ ｡ｮ｣ｬａＸＮｦｗ Ｑ ｬｲｾｖｦｾｾｾｴｬｴＧｩｯｲｦｾｫＮ＾ｲｾ｀ｊ＠ Ｎｑｦｦｾｒｉ＠ regarding any proposal 
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PRR184 

PRR185 

PRR186 

PRR187 

PRR188 

PRR189 

PRR190 

PRR191 

PRR192 

PRR193 

PRR194 

submitted by the Metro Health System or any of its employees or officials with 

respect to the Lakewood Hospital or its assets during 2014, 2015 and 2016. This 

request includes any correspondence or communication between any ex officio 

LHA official and any employee or official of CCF and LHA. 

All correspondence and communications - electronic or otherwise - between any 

CCF employee or official and any Lakewood City employee or official with 

respect to any proposal submitted by Surgical Development Partners regarding the 

Lakewood Hospital or its assets during 2014, 2015 and 2016. This request 

includes any correspondence or communication between any ex officio LHA 

official and any employee or official of CCF and LHA. 

All correspondence and communications - electronic or otherwise - between any 

LHA official and any Lakewood City employee or official with respect to any 

proposal submitted by Surgical Development Partners regarding the Lakewood 

Hospital or its assets during 2014, 2015 and 2016. This request includes any 

correspondence or communication between any ex officio LHA official and any 

employee or official of CCF and LHA. 

All correspondence and communications - electronic or otherwise - between any 

CCF official and any Lakewood City employee or official regarding any filing 

under the Hart-Scott-Rodino Act. 

All correspondence and communications - electronic or otherwise - between any 

LHA official and any Lakewood City employee or official regarding any filing 

under the Hart-Scott-Rodino Act. 

All records, notes, and communications - electronic or otherwise - reflecting 

legal bills issued to the City of Lakewood for legal services rendered by Law 

Director Kevin Butler ("Law Director Butler") regarding the case of Skinde/l v 

Madigan, Cuyahoga C.P. Case No. CV-15-85596 1 (Judge Friedman) or Skinde!L v 

Madigan, 8th Dist. Case No. CA-15-103976. 

All records, notes, and communications - electronic or otherwise - reflecting 

legal bills issued to the City of Lakewood for legal services rendered by Law 

Director Butler regarding the case of Graham v. City of Lakewood, Cuyahoga 

C.P. Case No. CV-15-846212 (Judge O'Donnell). 

The complete personnel file of Bryce Sylvester. 

The complete personnel file for Michele Nochta . 

The complete personnel file for Drn Siley. 

The complete personnel file for Colin McEwen 

The complete personnel file for Jennifer Pae. 
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PRR195 

PRR196 

PRR197 

PRRJ98 

PRR199 

PRR200 

PRR201 

PRR202 

PRR203 

PRR204 

PRR205 

PRR206 

The electronic calendar of Dru Siley from January 1, 2013 , through the date of the 

response. 

All correspondence and communications - electronic or otherwise - to or from 

Dru Siley and any potential purchaser and/or developer of the Lakewood Hospital 

site January 1, 20 J 3, through the date of the response. 

The electronic calendar of Bruce Sylvester from January 1, 20 13, through the date 

of the response. 

All con-espondence and communications - electronic or otherwise - to or from 

Bryce Sylvester and any potential purchaser and/or developer of the Lakewood 

Hospital site January 1, 2013, through the date of the response. 

The electronic calendar of Rick Uldrick from March 1, 2015, through the date of 

the response. 

The electronic calendar of Colin McEwen from January 1, 2013, through the date 

of the response. 

The electronic calendar of Jennifer Pae from January l, 2013, through the date of 

the response. 

All correspondence and communications - electronic or otherwise - between the 

law firm of Thompson Hine ("Thompson Hine"), or its attorneys, and any LHA 

representative. 

All correspondence and communications - electronic or otherwise - between 

Thompson Hine, or its attorneys, and any CCF representative concerning the City 

of Lakewood and/or Lakewood Hospital. 

All correspondence and communications - electronic or otherwise -

between Thompson Hine, or its attorneys, and Jim Wooley concerning the City of 

Lakewood and/or Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between Law 

Director Butler and Jim Wooley concerning the City of Lakewood and/or 

Lakewood Hospital. 

All correspondence and communications - electronic or otherwise -

between Roberts Cahill and Jim Wooley concerning the City of Lakewood and/or 

Lakewood Hospital. 

PRR207 All correspondence and communications - electronic or otherwise - between Law 

Director Butler and any LHA official. 
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PRR208 

PRR209 

PRR210 

PRR211 

PRR212 

PRR213 

PRR214 

PRR215 

PRR216 

PRR217 

PRR218 

PRR219 

All correspondence and communications - electronic or otherwise - between 

David Anderson and Tom Gable. 

A copy of the "written report" of the Select Committee referred to on page 5 of 

the minutes of LHA Special Meeting of the Board of Trustees, dated December 

12, 2013 . 

All records, email s, notes, and communications - electronic or otherwise - of any 

statement presented at any LHA meeting regarding compliance with state or 

federal antitrust laws during the years 20 13 , 2014 and 2015. 

All records, emails, notes, and communications - electronic or otherwise - of any 

notes made at any LHA meeting regarding compliance with the state or federal 

antitrust laws during the years 2013, 2014 and 2015 . 

All correspondence and communications - electronic or otherwise - regarding 

compliance with state or federal antitrust laws during the years 2013 , 20 14 and 

2015. 

Al l records, emails, notes, and communications - electronic or otherwise -

documenting Rick Uldricks use of any City of Lakewood computer to access the 

websites LakewoodCitizen.com, Lakewood Citizen Facebook, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum. 

Al l correspondence and communications - electronic or otherwise - between 

Colin McEwen and any member of the Lakewood City Council from December 1, 

2015, through December 22, 20 15. 

All records, emails, notes, and communications - electronic or otherwise -

regarding the statements given by Colin McEwen to any member of the 

Lakewood City Counci l on December 6, 2015, and/or December 7, 2015. 

All records, emails, notes, and communications - electronic or otherwise -

regarding statements given by Eileen Korey , Mayor Mike Summers, and/or any 

member of the Lakewood City Council on December 6, 2015 and/or December 7, 

2015 . 

The 20 15 audited financial statements for LHA. 

The first quarter 2016 financial statements for LHA. 

All records, emails, notes, and communications - electronic or otherwise -

documenting Jennifer Pae's use of any City of Lakewood computer to access the 

websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site, 

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com 

and/or Lakewoodoserver.com/forum . 
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PRR220 

PRR221 

PRR222 

PRR223 

PRR224 

PRR225 

All records, email s, notes, and communications - electronic or otherwise -

documenting Kevin Butler's use of any City of Lakewood computer to access the 

websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site, 

LakewoodCitizen .com, Lakewood Citizen Facebook site, Lakewoodbuzz.com 

and/or Lakewoodoserver.com/forum . 

All records, email s, notes, and communications - electronic or otherwise -

documenting Colin McEwen's use of any City of Lakewood computer to access 

the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook 

site, LakewoodCitizen.com, Lakewood Citi zen Facebook site, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum . 

All records, emails, notes, and communications - electroni c or otherwise -

documenting Bruce Sylvester's use of any City of Lakewood computer to access 

the websites Bui ld Lakewood Facebook site, Save Lakewood HospitaJ Facebook 

site, LakewoodCitizen.com, Lakewood Citizen Facebook site, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum. 

All records, emai ls, notes, and communications - electronic or otherwise -

documenting Mayor Summers' use of any City of Lakewood computer to access 

the websites Bui ld Lakewood Facebook site, Save Lakewood Hospital Facebook 

site, LakewoodCitizen.com, Lakewood Citizen Facebook site, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum. 

All records, emai ls, notes, and communications - electronic or otherwise -

documenting Dru Siley's use of any City of Lakewood computer to access the 

websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site, 

LakewoodCitizen.com, Lakewood Citi zen Facebook site, Lakewoodbuzz.com 

and/or Lakewoodoserver.corn/forum. 

All records, email s, notes, and communications - electronic or otherwise -

regarding any communication or interaction by and/or among Senator Mike 

Skindell, Metro Health System, any employee of Metro Health System, Mayor 

Summers and/or any of them from January 15, 201 5 through the date of this 

request. 

As I am requesting these public records in an electronic medium, no charge can be levied 

for the instant public records requests as a matter of law. If the requested records cannot be 

transmitted in an electronic fomrnt, you must provide an explanation as to why they cannot be 

transmitted in the preferred format 
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Thank you for your kind attention to this request. Your cooperation is greatly 

appreciated. 

Ｇ ｾ＠ｂｲｩ｡ｮｊＱＲＭ ｾ＠
cc: Ohio Attorney General Mike DeWine, Publi c Records Unit 

(mediation@ohi oattorneygeneral .gov) 

Ohio Auditor of State Dave Yost, Open Government Unit (ogu@auditor.state.oh.us) 

Mike Summers, Mayor (mike.summers@lakewoodoh.net) 

Dru Sil ey, Director of Planning and Development (dru.siley@lakewoodoh.net) 

Sam O'Leary, President of Counci l (sam .oleary@lakewoodoh.net) 

David W. Anderson, Vice-President of Counci I ( david.anderson@lakewoodoh.net) 

John Litten, Councilmember (john.litten@lakewoodoh.net) 

Dan O'Malley, Councilmember (dan .omalley@lakewoodoh .net) 

Thomas Bullock, Councilmember (tom.bullock@lakewoodoh.net) 

Cindy Marx, Counci lmember (ryan.nowlin@lakewoodoh .net) 

Ryan Nowlin, Councilmember (ryan.nowlin@lakewoodoh.net) 
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 IN THE COURT OF APPEALS 

EIGHTH APPELLATE DISTRICT 

CUYAHOGA COUNTY, OHIO 

 

 

BRIEF OF PLAINTIFF-APPELLANT MICHAEL J. SKINDELL  
 

 

MICHAEL J. SKINDELL,  

 

                         Plaintiff-Appellant, 

 v. 

 

MARY LOUISE MADIGAN, et al., 

 

                         Defendants-Appellees. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

CASE NO. CA-15-103976 

 

On Appeal from the Cuyahoga 

County Court of Common Pleas, Case 

No. CV-15-855961 

 

ORAL ARGUMENT REQUESTED 

 

Matthew John Markling (0068095) 

Sean Koran (0085539) 

McGown & Markling Co., L.P.A. 

1894 North Cleveland-Massillon Road 

Akron, Ohio 44333 

Telephone:  1.330.670.0005 

Facsimile:  1.330.670.0002 

Email: mmarkling@mcgownmarkling.com 

            skoran@mcgownmarkling.com 

 

Attorneys for Plaintiff-Appellant  

Michael J. Skindell  

Robert E. Cahill (0072981) 

Sutter O’Connell Co. 

1301 East 9th Street 

3600 Erieview Tower 

Cleveland, Ohio 44114 

Telephone: 1.216.928.2200 

Facsimile: 1.216.928.4400 

Email: rcahill@sutter-law.com 

 

Kevin M. Butler (0074204) 

City of Lakewood, Ohio — Law 

Director 

12650 Detroit Road 

Lakewood, Ohio 44107 

Telephone: 1.216.529.6030 

Facsimile: 1.216.228.2514 

Email: kevin.butler@lakewoodoh.net 

Attorneys for Defendants-Appellees 

Mary Louise Madigan, Ryan 

Nowlin, David W. Anderson, 

Thomas R. Bullock III, Shawn 

Juris, Cindy Marx, Samuel T. 

O’Leary, Lakewood City Council, 

and The City of Lakewood, Ohio 
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 vii 

ASSIGNMENTS OF ERROR  

ASSIGNMENT OF ERROR NO. 1: 

THE TRIAL COURT ERRED BY GRANTING DEFENDANTS’ MOTION 

TO CONSOLIDATE THE PRELIMINARY INJUNCTION HEARING 

WITH THE TRIAL ON THE MERITS WITHOUT ORDERING THE 

CONSOLIDATION PRIOR TO THE PRELIMINARY INJUNCTION 

HEARING.  

 

ASSIGNMENT OF ERROR NO. 2: 

THE TRIAL COURT ERRED BY DENYING SKINDELL’S MOTION 

FOR A PRELIMINARY INJUNCTION DUE TO ITS 

MISINTERPRETATION OF OHIO’S OPEN MEETINGS ACT.  

 

ASSIGNMENT OF ERROR NO. 3: 

IF THE TRIAL COURT DID PROPERLY CONSOLIDATE THE 

PRELIMINARY INJUNCTION HEARING WITH THE TRIAL ON THE 

MERITS, THEN THE TRIAL COURT ERRED AS A MATTER OF LAW 

BY REFUSING TO GRANT SKINDELL’S REQUESTED 

DECLARATORY AND INJUNCTIVE RELIEF.  

 

ISSUES PRESENTED FOR REVIEW 

 

ISSUE NO. 1: 

 

The preliminary injunction hearing in this case occurred just one business 

day after the complaint was filed. Then, at the conclusion of the preliminary 

injunction hearing, the Trial Court consolidated the preliminary injunction 

hearing with the trial on the merits. Was it proper for the Trial Court to 

consolidate the preliminary injunction hearing with the trial on the merits 

after the preliminary injunction hearing concluded, with no prior notice to 

the parties, and just one business day after the case was filed? 

ISSUE NO. 2(A): 

 

The Trial Court held that City Council could properly deliberate in secret 

regarding a contract for the transfer of public assets to a private entity 

because the City was also currently involved in a lawsuit involving those 

same public assets despite the fact that the 91–page contract mentioned the 

lawsuit only twice. Does the R.C. 121.22(G)(3) executive session exception 

allow a public body to secretly deliberate with regard to any issue so long as 
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it is tangentially related to a pending lawsuit or does it only apply to 

deliberations specially related to the litigation itself? 

ISSUE NO. 2(B): 

 

The Trial Court held that deliberation means simply that the public has the 

opportunity to comment at an open meeting of the public body. Does a public 

body “deliberate” by simply listening to public comments, or does deliberation 

necessarily involve the members of a public body weighing and examining the 

reasons for and against a choice or measure by engaging in public discussion 

with one another? 

 

ISSUE NO. 2(C): 

 

The evidence presented at the preliminary injunction hearing showed that 

City Council engaged in secret deliberation with regard to the development of 

the Master Agreement and that City Council never engaged in public 

deliberations with regard to the development of the Mater Agreement. Did 

the Trial Court err by not issuing a preliminary injunction against the City 

and City Council prohibiting them from moving forward with the 

implementation of the Master Agreement? 

 

ISSUE NO. 3(A): 

 

R.C. 121.22(H) provides that any rule, resolution, or formal action of a public 

body that results from illegal secret deliberations is invalid. Did the Trial 

Court err by not issuing a declaratory judgment that the Master Agreement 

is void and invalid where the evidence shows that City Council met in 

executive session on multiple occasions to hold deliberations with regard to 

the development of the Master Agreement despite the fact that no R.C. 

121.22(G) executive session exception applied? 

 

ISSUE NO. 3(B): 

 

R.C. 121.22(I) requires a court of common pleas to issue an injunction 

compelling a public body to comply with the Open Meetings Act upon proof of 

a violation of R.C. 121.22. Did the Trial Court err by failing to issue an 

injunction requiring City Council to comply with R.C. 121.22 where Skindell 

presented proof that City Council met in executive session on multiple 

occasions to hold deliberations with regard to the development of the Master 

Agreement despite the fact that no R.C. 121.22(G) executive session exception 

applied? 
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I. INTRODUCTION 

Ohio’s Open Meetings Act is designed to prevent public officials from meeting 

secretly to deliberate on public issues without accountability to the public. To be 

sure, open public deliberations are the rule and secret executive sessions are the 

exception. The ruling in this case by the Cuyahoga County Court of Common Pleas 

(“Trial Court”) reverses this bedrock principle of Ohio law, making secret meetings 

the norm and open public deliberations a mere courtesy. In reaching its erroneous 

judgment, the Trial Court improperly held that Lakewood City Council (“City 

Council”) properly deliberated in secret with regard to an agreement to shut down 

the publicly owned Lakewood Hospital under the R.C. 121.22(G)(3) “pending 

litigation” executive session exception because of a pending lawsuit involving 

Lakewood Hospital. But the agreement to close Lakewood Hospital does not involve 

that pending lawsuit. In fact, the pending lawsuit in question is mentioned only 

twice in the 91–page agreement. Additionally, the Trial Court held that deliberation 

simply means that the public has the opportunity to comment as opposed to City 

Council members actually engaging in discussion with each other regarding public 

business. Because of these errors, this Honorable Court must REVERSE the Trial 

Court’s ruling and hold that the narrow executive session exceptions cannot be used 

as a ruse to deliberate on public business in secret. 

Additionally, the Trial Court consolidated the preliminary injunction hearing 

with the trial on the merits after the preliminary injunction hearing had been held 

and without prior notice to the parties that it would be doing so. This determination 

was clearly improper and must be REVERSED.  

LKWD-PRR231_000140

LKWD-PRR231_000140



 2 

II. STATEMENT OF THE CASE 

On the morning of December 18, 2015, Plaintiff-Appellant Michael J. 

Skindell (“Skindell”) filed his Complaint seeking a temporary restraining order 

(“TRO”), preliminary injunction, permanent injunction, and declaratory judgment 

with regard to a multitude of Open Meetings Act violations committed by 

Defendant-Appellees Mary Louise Madigan (“Council President Madigan”), Ryan 

Nowlin (“Council Vice President Nowlin”), David W. Anderson (“Councilman 

Anderson”), Thomas R. Bullock III (“Councilman Bullock”), Shawn Juris 

(“Councilman Juris”), Cindy Marx (“Councilwoman Marx”), Samuel T. O’Leary 

(“Councilman O’Leary”), City Council, and the City of Lakewood, Ohio (“City”) 

(collectively, “Defendants”) regarding the development of an agreement to close the 

Lakewood Hospital and transfer millions of dollars of public assets to the Cleveland 

Clinic Foundation (“CCF”). See R. 1. That same morning, Skindell also filed a 

motion for a TRO and preliminary injunction seeking to prevent City Council from 

formally voting to approve the agreement. See R. 2. The formal vote was scheduled 

to take place on the evening of December 21, 2015.  

 Later on the morning of December 18, 2015, a hearing was held off the 

record with regard to Skindell’s motion for a TRO. While the case had been assigned 

to Judge Stuart Friedman, he was not in on December 18, 2015, so the hearing was 

conducted by Judge John Russo, Chief Administrative Judge for the Cuyahoga 

County Court of Common Pleas. In attendance at the hearing were the undersigned, 

multiple attorneys for Defendants, counsel for CCF, and counsel for the Lakewood 

LKWD-PRR231_000141

LKWD-PRR231_000141



 3 

Hospital Association (“LHA”). Judge Russo denied the motion for a TRO and set a 

preliminary injunction hearing for 2:00 p.m. on December 21, 2015, i.e., the next 

business day, before Judge Friedman. See R. 12.  

On December 21, 2015, Defendants filed their opposition to Skindell’s motion 

for a preliminary injunction, as well as several exhibits. See R. 13–21.  

On December 21, 2015, Defendants also filed a motion to consolidate the 

preliminary injunction hearing with the trial on the merits pursuant to Civ.R. 

65(B)(2). See R. 22. The undersigned received a service copy of this motion just 

minutes before the commencement of the 2:00 p.m. preliminary injunction hearing. 

At the beginning of the December 21, 2015 preliminary injunction hearing, 

the Trial Court heard brief statements from counsel for all parties regarding 

Defendants’ motion to consolidate the preliminary injunction hearing with the trial 

on the merits. See T. 5:18–12:8. Ultimately, the Trial Court did not issue a ruling 

with regard to Defendants’ motion to consolidate and proceeded with the 

preliminary injunction hearing. See T. 12:9–12:17.   

Skindell proceeded to elicit testimony from two lay witnesses, as well as 

Councilman O’Leary. Only one other Defendant was present at the hearing and 

available to give testimony. See T. 7:7–10.  

Defendants then moved for a directed verdict at the conclusion of all 

testimony (see T. 91:19–94:24), which the Trial Court granted. See T. 104:8–9. After 

granting the motion for directed verdict, the Trial Court granted Defendants’ 
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motion to consolidate the preliminary injunction hearing with the trial on the 

merits. See T. 104:10–109:18; R. 22.  

On December 22, 2015, the Trial Court entered its judgment entry granting 

Defendants’ motion to consolidate the preliminary injunction hearing with the trial 

on the merits and dismissed the case. See R. 25.  

On December 31, 2015, Skindell filed his notice of appeal. See R. 26.  

III. STATEMENT OF THE FACTS 

A. THE LAKEWOOD HOSPITAL: A BRIEF HISTORY 

Lakewood Hospital is a public hospital owned by the City that has been in 

operation since 1907. It is the largest employer in Lakewood, employing more than 

1,100 individuals. See R. 1 at ¶ 19. In 1987, the City established the LHA as a non-

profit, tax-exempt public charity to lease and operate Lakewood Hospital, including 

the land, hospital building, and medical equipment. See R. 1 at ¶ 20. In 1996, 

through a Definitive Agreement between CCF and LHA, CCF became the sole 

member of LHA. With approval from the City, CCF took over management of the 

day-to-day operations of Lakewood Hospital. See R. 1 at ¶ 21. Since 1996, Lakewood 

Hospital has been recognized as a CCF hospital, although owned by the City. See id.  

On January 12, 2015, Subsidium Healthcare issued a report valuing 

Lakewood Hospital at over $71,000,000. See R. 1 at ¶ 22. According to an August 14, 

2015 report from Huron Business Advisory, Lakewood Hospital had total cash and 

long term investments valued at $54,200,000 as of June 30, 2015. See R. 1 at ¶ 23. 
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Pursuant to the lease between the City and LHA, in the event LHA dissolves, 

all of its assets were to be transferred to the City. See R. 1 at ¶ 24. Pursuant to the 

lease between the City and LHA for Lakewood Hospital, LHA paid the City annual 

rent in the amount of approximately $1,000,000. See R. 1 at ¶ 25. 

Lakewood Hospital employees generate approximately $990,000 in annual 

income tax revenue for the City. See R. 1 at ¶ 26. Lakewood Hospital also provides 

in excess of $7,000,000 annually in charity care. See R. 1 at ¶ 27. According to an 

analysis prepared by Marguerite Harkness, a Certified Public Accountant, 

Lakewood Hospital contributes a positive annual economic impact of $294,000,000 

to the City. See R. 1 at ¶ 28. 

B. THE LETTER OF INTENT: THE BEGINNING OF THE END FOR 

LAKEWOOD HOSPITAL 

 

On January 15, 2015, the Mayor of Lakewood, Michael P. Summers (“Mayor 

Summers”), held a press conference where he announced that the City had reached 

a deal with CCF and LHA to close and demolish Lakewood Hospital, transfer all of 

Lakewood Hospital’s assets to CCF, establish a community health foundation, and 

have CCF build a wholly-owned family health center at the current Lakewood 

Hospital site. See R. 1 at ¶ 29. Although the Letter of Intent Expired on May 31, 

2015 (See R. 1 at ¶ 30), the future of Lakewood Hospital remained in limbo. 

C. THE TAXPAYER LAWSUIT: THE PUBLIC TRIES TO SAVE ITS 

HOSPITAL  

 

On May 28, 2015, several Lakewood residents filed a taxpayer lawsuit 

against the City, CCF, LHA, and others, with regard to past breaches of contract, 
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breach of fiduciary duty, unjust enrichment, promissory estoppel, fraud, and 

conspiracy. The case is captioned as Graham v. City of Lakewood, Cuyahoga C.P. 

Case No. CV-15-846212 (Judge O’Donnell) (“the Graham case”).  

D. CITY COUNCIL DECIDES TO ENGAGE IN EXCLUSIVE 

NEGOTIATIONS WITH THE CLEVELAND CLINIC FOUNDATION TO 

SHUT DOWN LAKEWOOD HOSPITAL WITHOUT ANY PUBLIC 

DELIBERATION ON THE ISSUE 

 

On September 8, 2015, without ever conducting any public deliberations 

regarding the issue, City Council unanimously voted to pass Resolution 8817-15 

“authorizing the [City’s] Director of Law to enter into negotiations with the 

Cleveland Clinic Foundation, Lakewood Hospital Association and Lakewood 

Hospital Foundation regarding Lakewood Hospital and future healthcare delivery 

in Lakewood.” See R. 1 at ¶ 31. Resolution 8817-15 was the result of unlawful 

private deliberations held in illegal executive session(s). See R. 1 at ¶ 32.  

E. THE ILLEGAL MEETINGS: KEEPING THE PUBLIC IN THE DARK 

 1. The Committee Of The Whole Meetings 

On September 14, 2015, City Council held a Committee of the Whole meeting, 

where it entered executive session to “discuss general conversation about the letter 

of intent submitted to council by the Lakewood Hospital Association, and the 

Lakewood Hospital Foundation, and the Cleveland Clinic referred one-twenty-

fifteen including the potential purchase of property and/or sale of real or personal 

property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal private interest is adverse to 

the public interest.” See R. 1 at ¶ 33. 
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On October 5, 2015; October 7, 2015; October 12, 2015; October 19, 2015; 

November 2, 2015; November 9, 2015; November 16, 2015; November 23, 2015; 

November 30, 2015; and December 7, 2015; City Council held Committee of the 

Whole meetings where it entered executive session to “discuss general conversation 

about the letter of intent submitted to council by the Lakewood Hospital 

Association, and the Lakewood Hospital Foundation, and the Cleveland Clinic one-

twenty-fifteen including the potential purchase of property and/or sale of real or 

personal property by competitive bid if disclosure of the information would result in 

a competitive advantage to the person whose personal private interest is adverse to 

the general public interest and pending litigation.” See R. 1 at ¶ 34, 37–38, 40–41, 

43, 45, 47, 49, 51, 53, 55, 57, 59, 62, 64, 67, 69. See also T. 65:19–25.  

City Council did not hold any public deliberations with regard to the 

agreement to close the Lakewood Hospital, or the development of the agreement to 

close the Lakewood Hospital, at any of these Committee of the Whole meetings. See 

T. 16:11–17:9 (Dean Dilzell [“Dilzell”] testifying to the same); T. 22:11–25:5 (Dr. 

Terence Kilroy [“Dr. Kilroy”] testifying to the same).   

Rather, Dr. Kilroy testified that since February 201,5 “all of [the Committee 

of the Whole meetings] have gone into executive sessions where there are no 

questions, we have no idea what's going on.” T. 22:22–25. 

Instead, City Council hid behind the ruse that it could freely deliberate in the 

secret executive sessions with regard to the development of the agreement to close 

Lakewood Hospital because the taxpayer plaintiffs in the Graham case were 
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seeking to enjoin City Council from closing Lakewood Hospital. See T. 66:1–7 

(Councilman O’Leary testifying to the same). When asked how City Council could 

properly deliberate on the development of the agreement to close Lakewood 

Hospital in executive session under the “pending litigation” exception, Councilman 

O’Leary stated: 

Well, the pending litigation seeks injunctive relief in the 

form of an injunction prohibiting city officials from any 

conversation with the Cleveland Clinic and/or regarding 

closing Lakewood Hospital, and so discussions relating to 

negotiating with the Cleveland Clinic and/or closing 

Lakewood Hospital were unfortunately entailed with the 

litigation that was ongoing. 

 

T. 66:10–17.  

 

 Councilman O’Leary further testified that every term of the agreement to 

close Lakewood Hospital is inextricably intertwined with the litigation in the 

Graham case, allowing City Council to deliberate on the entire agreement, rather 

than simply the minimal portions of the agreement that actually touch of the 

Graham litigation, in closed executive sessions under the “pending litigation” 

exception. See T. 66:18–22.  

 2. The City Council Meetings 

City Council also held a few public City Council meetings between the 

September 8, 2015 announcement that it would enter into exclusive negotiations 

with CCF to shut down Lakewood Hospital and December 7, 2015. See T. at Exs. 3–

4 (meeting minutes). City Council did not conduct any deliberations with regard to 

the agreement to close the Lakewood Hospital, or the development of the agreement 
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to close the Lakewood Hospital, at any of these City Council meetings. See T. 23:17–

24:5 (Dr. Kilroy testifying to the same); Exs. 3–4 (evidencing the same). 

F. THE PRESS CONFERENCE: CITY COUNCIL ANNOUNCES THAT AN 

AGREEMENT HAS BEEN REACHED TO CLOSE LAKEWOOD 

HOSPITAL WITHOUT ANY PUBLIC DELIBERATION EVER 

OCCURRING  

 

Prior to the December 7, 2015 Committee of the Whole meeting, City Council 

held an impromptu press conference in a small locked room guarded by multiple 

Lakewood police officers. See R. 1 at ¶ 71 (citing to the video of the press conference 

located at https://www.youtube.com/watch?v=lChNMhrAXCk); T. 96:5–7 (taking 

judicial notice of the press conference). The public, outside of a few select members 

of the news media, was barred from attending this press conference. See R. 1 at ¶ 

71. All seven City Council members attended the press conference. See R. 1 at ¶ 73.  

At this press conference, City Council announced that it had reached an 

agreement with LHA and CCF to close Lakewood Hospital and transfer millions of 

dollars’ worth of public assets to CCF. R. 1 at ¶ 72. This agreement is known as the 

“Master Agreement.” See R. 1 at Ex. 1.  

During the press conference, prior to any public vote or deliberation on the 

matter, Council President Madigan proclaimed that she was “happy to say that an 

agreement has been reached to move forward on providing health care here in 

Lakewood for generations to come.” R. 1 at ¶ 74. She further exclaimed that “we are 

here tonight unified to talk to you about this agreement,” R. 1 at ¶ 75, and that 

“[w]e made a decision that we are ready to roll out and share with our constituents.” 

R. 1 at ¶ 76.  
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Councilwoman Marx then explained that the agreement was a done deal, 

stating: “I’m pleased we’ve reached an agreement to provide uninterrupted 

healthcare delivery to our residents.” R. 1 at ¶ 78; T. 96:5–7. Mayor Summers 

announced that “Lakewood Hospital is closing.” R. 1 at ¶ 79; T. 96:5–7. 

Councilman Bullock followed-up Mayor Summers’ announcement that 

“Lakewood Hospital is closing” by explaining that “our good news tonight is that 

City Council has concluded its deliberations and is ready to move forward with all of 

what [Mayor Summers] described.” R. 1 at ¶ 80; T. 96:5–7.  

Council Vice President Nowlin, Councilman Anderson, Councilman Juris, 

and Councilman O’Leary also spoke at the press conference and explained their 

reasons for agreeing to close Lakewood Hospital. See R. 1 at ¶ 81; T. 96:5–7. Despite 

City Council’s numerous declarations that an agreement had been reached, no 

public vote or deliberation had ever taken place regarding this agreement to close 

Lakewood Hospital. R. 1 at ¶ 77; T. 96:5–7; T. 19:2–5; T. 24:1–5.   

 G. THE THREE READINGS: CITY COUNCIL LETS THE PUBLIC VENT 

BEFORE FORMALLY VOTING ON WHAT HAD ALREADY BEEN 

DECIDED  

 

1. The December 7, 2015 City Council Meeting 

After the December 7, 2015 press conference and Committee of the Whole 

meeting, a City Council meeting was held. See R. 1 at ¶ 82. At this meeting, City 

Council held its first reading of Ordinance 49-15 (authorizing the City to enter into 

the Master Agreement) and “highlights” from the Master Agreement — not the 

actual agreement. See R. 1 at ¶ 83; T. 33:2–4 (Dr. Kilroy testifying to the same).  
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Dr. Kilroy explained that members of the public who signed up on a sign-in 

sheet before the December 7, 2015 City Council meeting began were permitted to 

make comments to City Council. See T. 34:6–17. Dr. Kilroy further testified that 

some City Council members read “prepared statements.” T. 34:22.  

City Council also announced that it would hold a second reading of Ordinance 

49-15 and the Master Agreement at its December 14, 2015 special meeting, and 

then would formally vote to approve the Master Agreement at its December 21, 

2015 meeting. See R. 1 at ¶ 85. 

2. The December 14, 2015 City Council Meeting 

Dr. Kilroy explained that at the December 14, 2015 City Council Meeting, 

Ordinance 49-15 was read once again, this time with the actual Master Agreement 

attached. See T. 36:6–13. Public comment was also permitted. See T. 37:5. As far as 

City Council, its members “sort of pontificate[d]” about the Master Agreement, but 

“did not respond[] to questions to each other.” T. 37:11–12; 37:21–22. 

3. The December 21, 2015 City Council Meeting 

As expected, City Council unanimously voted to approve Ordinance 49-15 and 

the Master Agreement at its December 21, 2015 meeting. See December 21, 2015 

City Council Meeting Minutes, located at http://www.onelakewood.com/wp-

content/uploads/2015/06/CouncilMinutes_122115.pdf.1  

                                                 
1 Skindell requests that this Honorable Court take judicial notice of this fact, which occurred after 

the preliminary injunction hearing and consolidated trial, pursuant to Evid.R. 201. See also Malone 

v. Berry, 174 Ohio App.3d 122, 2007-Ohio-6501, 881 N.E.2d 283, ¶ 13 (10th Dist.) (taking judicial 

notice of information posted online); O'Toole v. Northrop Grumman Corp., 499 F.3d 1218, 1225 (10th 

Cir.) ("It is not uncommon for courts to take judicial notice of factual information found on the world 

wide web"). 
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H. THE PROPOSAL TO KEEP LAKEWOOD HOSPITAL OPEN: CITY 

COUNCIL TURNS DOWN SURGICAL DEVELOPMENT PARTNERS 

 

On October 7, 2015, Surgical Development Partners, LLC (“SDP”), submitted 

a letter of intent to the City and LHA regarding its desire to purchase the 850 

Columbia Road portion of the Lakewood Hospital for $9,000,000. See R. 1 at ¶ 35. 

Notably, the Master Agreement provides the City will only receive $8,200,000 for 

the 850 Columbia Road property. See T. at Ex. 1.  

SDP subsequently submitted a revised letter of intent to the City and LHA on 

November 30, 2015, expressing its interest in purchasing Lakewood Hospital in its 

entirety and its plan to continue to provide inpatient care at Lakewood Hospital. 

See R. 1 at ¶ 61. The City’s Law Director, Kevin M. Butler (“Law Director Butler”), 

responded to SDP’s revised letter of intent on December 4, 2015, explaining that he 

was responding “on behalf of the city, its mayor and city council.” See R. 1 at ¶ 66. 

Law Director Butler further explained, on behalf of City Council, that “we will not[] 

delay any decisions we reach” regarding the Master Agreement. See R. 1 at ¶ 35 

On December 8, 2015, Law Director Butler replied to a December 4, 2015 

communication from SDP providing additional information regarding SDP’s letter 

of intent to purchase Lakewood Hospital and plans to keep it in operation as an 

inpatient hospital. See R. 1 at ¶ 86.  In his response on behalf of City Council, Law 

Director Butler stated that City Council is “confident that the plan put forth in our 

negotiations with the Cleveland Clinic best serves the citizens of Lakewood,” and 

that City Council was going to “move forward in this outpatient model.” See R. 1 at 

¶ 87. All of these facts were recently verified in an affidavit from Frank T. Sossi, 
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SDP’s Secretary, General Counsel, and member, which was filed with the Cuyahoga 

County Court of Common Pleas in the case of Graham v. City of Lakewood, 

Cuyahoga C.P. Case No. CV-15-846212 (Judge O’Donnell). See Graham Plaintiffs’ 

March 14, 2016 Motion for Leave to File Amended Complaint at Affidavit of Frank 

T. Sossi (“Sossi Affidavit”).2  

It is unknown how City Council reached its decision not to engage with SDP 

as there is no record that City Council ever deliberated on the SDP letter of intent 

in public session or took a public vote directing Law Director Butler to reject SDP’s 

proposal to purchase Lakewood Hospital, despite the fact that the SDP proposal 

would have maintained Lakewood Hospital as an inpatient facility. See R. 1 at ¶ 88. 

See also Sossi Affidavit.  

IV. LAW AND ARGUMENT 

A. STANDARD OF REVIEW 

With regard to Skindell’s declaratory judgment claims, the Trial Court’s 

directed verdict in favor of Defendants is reviewed by this Honorable Court de novo. 

See Kanjuka v. MetroHealth Med. Ctr., 151 Ohio App.3d 183, 2002-Ohio-6803, 783 

N.E.2d 920, ¶ 14 (8th Dist.), citing Grau v. Kleinschmidt, 31 Ohio St.3d 84, 90, 509 

N.E.2d 399 (1987) (holding that an appellate court reviews a trial court’s grant or 

denial of a motion for directed verdict de novo). See also Arnott v. Arnott, 132 Ohio 

St.3d 401, 2012-Ohio-3208, 972 N.E.2d 586, ¶13 (explaining that holdings with 

regard to questions of law in a declaratory judgment action are reviewed de novo).  

                                                 
2
 Skindell requests that this Honorable Court take judicial notice of public filings in the Graham case 

pursuant to Evid.R. 201.  
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With respect to Skindell’s claims for injunctive relief, they would typically be 

reviewed under an abuse of discretion standard, see Garono v. State, 37 Ohio St.3d 

171, 173, 524 N.E.2d 496 (1988), although the questions of law involved with the 

injunction are reviewed de novo. See Cuyahoga County Bd. of Commrs. v. State, 112 

Ohio St.3d 59, 2006-Ohio-6499, 858 N.E.2d 330, ¶ 23.  However, because Skindell’s 

claims were ruled upon pursuant to a motion for a directed verdict, they are 

reviewed de novo. See Kanjuka at ¶ 14, citing Grau, 31 Ohio St.3d at 90 (holding 

that an appellate court reviews a trial court’s grant or denial of a motion for 

directed verdict de novo). 

B. ASSIGNMENT OF ERROR NO. 1:  

 

THE TRIAL COURT ERRED BY GRANTING DEFENDANTS’ 

MOTION TO CONSOLIDATE THE PRELIMINARY 

INJUNCTION HEARING WITH THE TRIAL ON THE MERITS 

WITHOUT ORDERING THE CONSOLIDATION PRIOR TO THE 

PRELIMINARY INJUNCTION HEARING.  

 

As this Honorable Court has made clear, trial courts are required to issue an 

order combining a preliminary injunction hearing with the trial on the merits 

pursuant to Civ. R. 65(B)(2) before the preliminary injunction hearing takes place. 

See Turoff v. Stefanac, 16 Ohio App.3d 227, 475 N.E.2d 189 (8th Dist.1984), 

paragraph two of the syllabus (“Where a hearing on an application for a preliminary 

injunction is to be consolidated with a trial on the merits, Civ. R. 65(B)(2) requires 

the court to issue a ‘consolidation’ order before the hearing, thus providing the 

parties with notice that the case is, in fact, being heard on the merits”). See also 

Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981) (holding that “[b]efore [an 
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order combining a preliminary injunction hearing with the trial on the merits] may 

issue, however, the courts have commonly required that the parties should normally 

receive clear and unambiguous notice [of the court’s intent to consolidate the trial 

and the hearing] either before the hearing commences or at a time which will still 

afford the parties a full opportunity to present their respective cases”) (omitting 

internal quotations) (applying analogous Fed.R.Civ.P. 65(B)(2)); Seasonings 

Etcetera, Inc. v. Nay, 10th Dist. Franklin No. 92AP-1056, 1993 Ohio App. LEXIS 

1182, *10 (Feb. 23, 1993) (“[I]t is generally improper to dispose of a case on the 

merits following a hearing for a preliminary injunction without consolidating that 

hearing with a trial on the merits or otherwise giving notice to counsel that the 

merits would be considered”). 

The Twelfth District Court of Appeals has explained in detail why it is 

completely inappropriate for a trial court to combine a preliminary injunction 

hearing with a trial on the merits after the fact, stating that: 

Civ. R. 65(B) simply does not permit an advancement and 

consolidation of the trial on the merits at the preliminary 

injunction hearing without an order of the trial court. The 

purpose of the order is obviously to notify both parties so 

they can prepare their respective cases accordingly as 

there are fundamental differences between a trial on the 

merits and a hearing for a preliminary injunction. A 

preliminary injunction is a provisional remedy and 

requires that the plaintiff demonstrate that he is entitled 

to the relief demanded, i.e. the preliminary injunction, 

and that such relief consists in restraining the 

commission or continuance of some act that during the 

litigation would produce irreparable injury to the 

plaintiff. * * * The plaintiff must also show a substantial 

likelihood of success on the merits, whether the issuance 

of a preliminary injunction would cause substantial harm 
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to others, and whether the public interest would be served 

by issuing a preliminary injunction. * * * An action on the 

merits involves very few, if any, of the aforementioned 

issues.   

 

Internatl. Assn. of Firefighters (I.A.F.F.), Local 336 v. Middletown, 12th Dist. Butler 

No. CA83-02-020, 1983 Ohio App. LEXIS 15897, *7–8 (Aug. 31, 1983). See also Ohio 

Serv. Group, Inc. v. Integrated & Open Sys., L.L.C., 10th Dist. Franklin No. 06AP-

433, 2006-Ohio-6738, ¶ 11 (quoting the same).  

 In this case, the difference between a preliminary injunction hearing and a 

trial is even more striking, since “in an action brought under R.C. 121.22, the 

plaintiff or relator initially carries his or her burden by showing that a meeting of 

the majority of the members of a public body occurred and that the general public 

was excluded from that meeting. Once the plaintiff or relator demonstrates the 

above, the burden then shifts to the public body to produce or go forward with 

evidence that the challenged meeting fell under one of the exceptions of R.C. 

121.22(G).” State ex rel. Hardin v. Clermont County Bd. of Elections, 2012-Ohio-

2569, 972 N.E.2d 115, ¶ 25 (12th Dist.). 

And as this Honorable Court further held in Turoff: 

There is no indication that either party knew that the 

case was being heard on the merits. This lack of notice 

undoubtedly prejudiced the rights of appellant by 

preventing him from thoroughly preparing his case for 

trial. Under these circumstances, we have no choice but to 

remand this action for a new trial on the merits. 

 

Turoff at 228.  
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Here, Skindell filed his Complaint and motion for a TRO and preliminary 

injunction on Friday, December 18, 2015. See R. 1–2. The very next business day, 

Monday, December 21, 2015, the preliminary injunction hearing was held. See R. 

12, 25. Quite obviously, Skindell did not have the opportunity to conduct any 

discovery or subpoena any witnesses between the filing of his Complaint on Friday, 

December 18, 2015, and the preliminary injunction hearing on Monday, December 

21, 2015.  

Just prior to the preliminary injunction hearing on December 21, 2015, 

Defendants filed a motion to consolidate the preliminary injunction hearing with 

the trial on the merits pursuant to Civ.R. 65(B)(2). See R. 22. The undersigned 

received a service copy of this motion mere minutes before the commencement of the 

preliminary injunction hearing. 

At the outset of the preliminary injunction hearing, the Trial Court 

addressed the motion to consolidate. See T. 5:18–21.  The Trial Court then allowed 

the parties to discuss the motion. See T. 6:1–4. The undersigned explained to the 

Trial Court that Skindell would be severely prejudiced if the preliminary injunction 

hearing was combined with the trial on the merits as Skindell was nowhere close to 

being ready to proceed to a trial on the merits, seeing as how the case had been filed 

only one business day prior, no discovery had been conducted, and Skindell was 

unable to serve subpoenas or otherwise compel witnesses to testify. See T. 9:19–

11:5. In fact, only two of the seven individual defendants, all of whom were key 

witnesses, were present at the preliminary injunction hearing. See T. 7:7–10.  
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After hearing from both parties on the motion to consolidate, the Trial Court 

proceeded with the preliminary injunction hearing without ruling from the bench, 

let alone issuing a judgment entry, regarding the motion. See T. 12:9–19.  

After the conclusion of testimony at the preliminary injunction hearing, 

Defendants moved for a directed verdict prior to their presentation of evidence, 

which the Trial Court granted. See T. 104:8–9. Then, after holding the preliminary 

injunction hearing and denying the preliminary injunction, the Trial Court decided 

to grant the motion to consolidate. See T. 104:10–20. The undersigned objected, 

again explaining that Skindell was before the Trial Court for a preliminary 

injunction hearing, not a trial on the merits, and that Skindell would be unfairly 

prejudiced by the consolidation as he clearly had no opportunity to conduct 

discovery or obtain testimony from all of the individual defendants. See T. 104:21–

105:6, 107:14–108:5, 108:11–109:16.  Regrettably, the Trial Court then explained 

that its decision on the motion to consolidate was final. See T. 109:17–18. The next 

day, the Trial Court issued a judgment entry granting the motion. See R. 25.  

The Trial Court’s consolidation of the preliminary injunction hearing with the 

trial on the merits caused severe prejudice to Skindell. He had no opportunity to 

conduct any written discovery or depose any witnesses with regard to what occurred 

in the executive sessions. For instance, in his deposition in the Graham case, Mayor 

Summers testified that the Master Agreement was developed by the City’s 

attorneys, City Council, and himself. See Graham Plaintiffs’ March 14, 2016 Motion 

for Leave to File Amended Complaint at Summers Deposition Transcript 254:23–
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255:4. Skindell had no opportunity to obtain discovery such as this from any party 

or witness as he was forced to go to trial within one business day of filing 

his Complaint. Based on Mayor Summers’ admission in his Graham deposition 

and Councilman O’Leary’s testimony in this case, Skindell believes that discovery in 

this case will show the full extent of (1) just how divorced the Master Agreement is 

from the Graham case and (2) the secret deliberations regarding the development of 

the Master Agreement. Moreover, discovery will explain how it came to be that Law 

Director Butler, on behalf of City Council, flatly rejected SDP’s proposal to purchase 

the Lakewood Hospital without so much as one word being uttered by a member of 

City Council at a public meeting with regard to the same.   

 The Trial Court committed clear prejudicial error by consolidating the 

preliminary injunction hearing with the trial on the merits. As a result, this 

Honorable Court must REVERSE the decision of the Trial Court and remand this 

case for a new trial on the merits.  

C. ASSIGNMENT OF ERROR NO. 2:  

 

THE TRIAL COURT ERRED BY DENYING SKINDELL’S 

MOTION FOR A PRELIMINARY INJUNCTION DUE TO ITS 

MISINTERPRETATION OF OHIO’S OPEN MEETINGS ACT.  

 

 The Trial Court twice erred in denying Skindell’s request for a preliminary 

injunction. First, in holding that City Council properly deliberated on the 

development of the Master Agreement in executive session, the Trial Court 

impermissibly expanded the R.C. 121.22(G)(3) “pending litigation” exception to 

encompass any issue tangentially related to a pending or threatened lawsuit. This 
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is reversible error. The Trial Court further committed reversible error when it held 

that “deliberation” means only that the public be given an opportunity to be heard 

on an issue, as opposed to City Council members engaging in discussion of public 

business among themselves, redefining well-settled Ohio law in the process. Due to 

these material misstatements of the law, this Honorable Court must REVERSE 

the Trial Court’s decision and GRANT the preliminary injunction.   

1. The Trial Court Impermissibly Expanded The “Pending 

Litigation” Exception In Holding That City Council’s Secret 

Deliberations Were Proper.   

 

The Open Meetings Act provides that “[a]ll meetings of any public body are 

declared to be public meetings open to the public at all time.” R.C. 121.22(C). The 

General Assembly has made it clear that the Sunshine Laws “shall be liberally 

construed to require public officials to take official action and to conduct 

all deliberations upon official business only in open meetings unless the 

subject matter is specifically excepted by law.” (Emphasis added.) R.C. 

121.22(A). “Its very purpose is to prevent just the sort of activity that went on in 

this case — elected officials meeting secretly to deliberate on public issues without 

accountability to the public.” State ex rel. Cincinnati Post v. City of Cincinnati, 76 

Ohio St.3d 540, 544, 668 N.E.2d 903 (1996). 

Accordingly, a public meeting must occur when a “meeting” is conducted by a 

“public body.” R.C. 121.22(B)(1)(a) expressly defines “public body” to include any 

council of a municipal corporation. Thus, City Council is a public body for the 

purposes of the Open Meetings Act. Similarly, the Committee of the Whole meetings 
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detailed in Section III(B)(1), above, constituted “meetings” as defined by R.C. 

121.22(B)(2) because they were “prearranged discussion[s] of the public business of 

the public body by a majority of its members.” Thus, City Council was required to 

conduct the Committee of the Whole meetings, including the deliberations 

regarding the future of Lakewood Hospital, in public unless one of the eight narrow 

statutory exceptions contained in R.C. 121.22(G) applied. These exceptions are to be 

“strictly construed.” Hardin, 2012-Ohio-2569 at ¶ 15. See also Gannett Satellite 

Information Network, Inc. v. Chillicothe City School Dist. Bd. of Edn., 41 Ohio 

App.3d 218, paragraphs one and two of the syllabus (4th Dist.1988) (holding the 

same); Maddox v. Greene Cty. Children Servs. Bd. of Dirs., 2d Dist. Greene No. 2013 

CA 38, 2014-Ohio-2312, ¶ 17 (same).  

Again, City Council motioned to enter executive sessions at the Committee of 

the Whole meetings to “discuss general conversation about the letter of intent 

submitted to council by the Lakewood Hospital Association, and the Lakewood 

Hospital Foundation, and the Cleveland Clinic one-twenty-fifteen including the 

potential purchase of property and/or sale of real or personal property by 

competitive bid if disclosure of the information would result in a competitive 

advantage to the person whose personal private interest is adverse to the general 

public interest and pending litigation.” See R. 1 at ¶ 34, 37–38, 40–41, 43, 45, 47, 49, 

51, 53, 55, 57, 59, 62, 64, 67, 69. See also T. 65:19–25. 

Accordingly, two of the R.C. 121.22(G) exceptions were potentially implicated: 

(1) the R.C. 121.22(G)(2) exception which allows a public body to enter executive 
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session “[t]o consider the purchase of property for public purposes, or for the sale of 

property at competitive bidding, if premature disclosure of information would give 

an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest;” and (2) the R.C. 121.22(G)(3) 

exception which allows a public body to enter executive session for “[c]onferences 

with an attorney for the public body concerning disputes involving the public body 

that are the subject of pending or imminent court action.” 

No evidence was presented at the preliminary injunction hearing with regard 

to the applicability of the R.C. 121.22(G)(2) exception. This is likely because the 

Master Agreement did not involve the purchase of any property by the City nor the 

City’s sale of any property by competitive bid. Thus, the R.C. 121.22(G)(3) “pending 

litigation” exception is the only potentially proper reason for City Council to have 

deliberated on the Master Agreement in secret executive sessions, rather than in an 

open public meeting as generally required by the Open Meetings Act.  

Defendants have argued that the executive sessions were lawful because the 

development of the Master Agreement was inextricably intertwined with the 

pending litigation in the Graham case. See T. 66:18–22 (Councilman O’Leary 

testifying to the same). The Trial Court agreed with this theory, holding that the 

executive sessions were lawful due to the existence of the Graham case. See R. 25. 

This is simply not a proper interpretation of the Open Meetings Act, as it converts 

the narrow R.C. 121.22(G)(3) exception that is to be “strictly construed” into an open 

invitation for public bodies to secretly deliberate on myriad issues so long as they 
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tangentially relate to the same subject matter as a pending lawsuit. Such an 

interpretation flies in the face of the Open Meetings Act’s mandate that it be 

liberally construed to require public officials to deliberate in public. See 121.22(A).   

The fallacy of Defendants’ “inextricably intertwined” argument was explained 

in Springfield Local Sch. Dist. Bd. of Edn. v. Ohio Assn. of Pub. School Emp., Local 

530, 106 Ohio App.3d 855, 667 N.E.2d 458 (9th Dist.1995), where a public board of 

education was simultaneously developing a contract with a private busing company 

and engaging in collective bargaining with regard to the elimination of bus driver 

positions. In so doing, the public board of education held an executive session where 

it deliberated on aspects of the private busing contract. Id. at 865. In arguing that 

these executive session deliberations did not violate the Open Meetings Act, the 

board of education claimed that the private busing contract was inextricably linked 

with the collective bargaining issues regarding the elimination of the bus driver 

positions, making the executive session proper under the R.C. 121.22(G)(4) 

“collective bargaining” exception. See id. at 866–67.  

The court of appeals disagreed, holding that the board of education “could 

have separated its discussion of the business matters from its discussion of the 

labor implications of privatization.” (Emphasis added.) Id. at 867. The court further 

explained that the board of education “could properly discuss financing, bus leasing, 

safety and the use of the school facilities only in open session. On the other hand, 

the Board could properly discuss negotiations over continued union representation, 
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continued employment of current drivers, and other terms of that employment in 

closed session under the negotiations exception.” Id.  

 The same analysis applies here. To be clear, the Graham case is mentioned a 

grand total of two times in the entire 91-page Master Agreement. See T. at Ex. 1 

(evidencing the same). The first reference simply notes that the case exists. See id. 

at 13. The second reference is in a one-paragraph indemnification provision. See id. 

at I-4. It is simply impossible to believe that City Council’s numerous executive 

sessions held to deliberate on the development of the Master Agreement all dealt 

solely with these two minor provisions. And any argument that the Master 

Agreement somehow settled the Graham case is certainly false, as the Graham case 

is still pending before the Cuyahoga County Court of Common Pleas.  

Recognizing this fact, City Council attempted to explain that the private 

deliberations were not all about the Graham lawsuit itself, but rather that any 

discussion regarding Lakewood Hospital could be held in secret because: 

The injunctive relief sought to prohibit council from 

having any negotiations with the Cleveland Clinic. It 

meant that negotiations with the Cleveland Clinic were 

necessarily tied up in the pending litigation that sought to 

prevent council from having negotiations with the 

Cleveland Clinic. 

 

T. 68:5–10. See also T. 86:11–14 (Councilman O’Leary testifying that “[t]he 

negotiations ongoing were subject to the threat of pending litigation, so our 

discussions regarding the negotiations ongoing were through the lens of the ongoing 

litigation”).   
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 It is by this faulty logic that City Council deemed it appropriate to meet in 

secret to discuss specific terms of the Master Agreement wholly unrelated to the 

Graham litigation, such as the demolition of a parking garage or the site selection 

for the family health center that will replace Lakewood Hospital. See T. 67:21–68:1.  

Of course, Councilman O’Leary had to admit that there was actually no 

injunction in place from the Graham case preventing City Council from negotiating 

with CCF, and that City Council in fact was negotiating with CCF. See T. 68:11–18. 

The argument basically boils down to “someone sued us for engaging in illegal 

activity; therefore, we will continue to engage in the allegedly illegal activity, but 

now we get to do it in secret, too!” 

City Council’s “pending litigation” argument flies in the face of the Open 

Meetings Act, which is to be “liberally construed to require public officials to take 

official action and to conduct all deliberations upon official business only in open 

meetings unless the subject matter is specifically excepted by law.” (Emphasis 

added.) R.C. 121.22(A). The executive session exceptions, conversely, are to be 

“strictly construed.” (Emphasis added.) Hardin, 2012-Ohio-2569 at ¶ 15. 

The Trial Court wholly ignored these well–established standards, holding 

that public bodies need only conduct business in open session in limited 

circumstances and that the R.C. 121.22(G)(3) “pending litigation” exception allows 

secret deliberation on any issue so long the public body can express some tenuous 

connection with a pending or threatened lawsuit. The Trial Court’s ruling that 

“[y]ou don’t have negotiations of this kind conducted in an open forum with 
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members of the public brought in at every stage” is in direct contradiction with Ohio 

law. T. 103:3–6. There is no “high level negotiations” exception to R.C. 121.22’s 

mandate that public bodies conduct business in the open.  

While it was certainly appropriate for the City’s Law Director and outside 

counsel to negotiate with CCF privately, to the extent City Council wished to 

deliberate about the development of the Master Agreement, it needed to do so in 

open meetings. On that the law is clear. The Trial Court’s holding to the contrary is 

clear error. Accordingly, this Honorable Court must REVERSE the Trial Court’s 

decision granting Defendants’ motion for a directed verdict on Count Two 

(Preliminary Injunction).  

2.  The Trial Court Did Not Apply The Proper Definition Of 

“Deliberation” In Reaching Its Determination That Public 

Deliberations Regarding The Agreement Had Occurred. 

 

In reaching its erroneous decision, the Trial Court made up its own definition 

of “deliberation” in holding that: 

The law does not state open deliberations. It just says 

deliberations — official action and deliberations upon 

official business and that the meetings must be open. 

That means the public must be given an opportunity to be 

present, and one would expect they must be given an 

opportunity to be heard.  

 

T. 100:20–101:3.  

 

 Such a definition is found nowhere in the law. Rather, courts have held that 

“deliberation” means “the act of weighing and examining the reasons for and 

against a choice or measure” or “a discussion and consideration by a number of 

persons of the reasons for and against a measure.” Springfield Local Sch. Dist. Bd. 
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of Edn., 106 Ohio App.3d at 864. See also Cincinnati Enquirer v. Cincinnati Bd. of 

Edn., 192 Ohio App.3d 566, 569, 2011-Ohio-703 (1st Dist.) (holding that a public 

body deliberates “by thoroughly discussing all of the factors involved [in a decision], 

carefully weighing the positive factors against the negative factors, cautiously 

considering the ramifications of its proposed action, and gradually arriving at a 

proper decision which reflects th[e] legislative process”); Berner v. Woods, 9th Dist. 

Lorain No. 07CA009132, 2007-Ohio-6207, ¶ 15. Deliberation involves “a decisional 

analysis, i.e., an exchange of views on the facts in an attempt to reach a decision.” 

Piekutowski v. S. Cent. Ohio Edn. Serv. Ctr. Governing Bd., 161 Ohio App.3d 372, 

379, 2005-Ohio-2868 (4th Dist.). 

 In fact, R.C. 121.22 does not require that a public body provide the public 

with an opportunity to comment at its meetings. See Black v. Mecca Twp. Bd. of 

Trustees, 91 Ohio App.3d 351, 356 (11th Dist.1993) (holding the same). See also 

Forman v. Blaser, 3d Dist. Seneca No. 12-87-12, 1988 Ohio App. LEXIS 3405, *8 

(Aug. 8, 1988) (holding that R.C. 121.22 guarantees the right to observe a meeting, 

but not necessarily the right to be heard); Paridon v. Trumbull Cty. Children Servs. 

Bd., 11th Dist. Trumbull No. 2012-T-0035, 2013-Ohio-881, ¶¶ 19–29. Instead, a 

public body’s deliberations involve “the majority of a [public body] meeting and 

discussing public business with one another.” (Emphasis sic.) Holeski v. 

Lawrence, 85 Ohio App. 3d 824, 830 (11th Dist.1993).   

  There is no dispute that public comment occurred when City Council met 

outside of executive session. But, as explained above, public comment has nothing 
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to do with a public body’s deliberation, i.e., the public body’s discussion of public 

business with one another. Accordingly, City Council’s argument that the December 

7, 2015 and December 14, 2015 City Council meetings contained hours of public 

comment completely misses the point. The correct inquiry is not whether City 

Council heard the public; it is whether the public had the opportunity to hear City 

Council engage in its deliberative process. The public never got that chance.  

 At the preliminary injunction hearing, when asked if he ever heard City 

Council engage in any deliberations regarding the development of the Master 

Agreement, Dilzell testified: “Deliberations, I wouldn’t call it that.” T. 17:15. He 

went on to explain that, rather than deliberating, City Council “was generally 

speaking to the audience about what was being done.” T. 17:18–19. Dr. Kilroy 

similarly testified that City Council never conducted any public deliberation with 

regard to the future of Lakewood Hospital. T. 23:1–4; 23:17–21; 24:1–5.  

 While City Council read “prepared statements” and “did sort of pontificate” 

with regard to the Master Agreement at its December 7, 2015 and December 14, 

2015 meetings, the public was completely shut out of the deliberative process. T. 

34:22; 37:11–12. Hearing City Council read prepared statements after the fact with 

regard to an agreement that City Council has already announced it is in unanimous 

support of is simply not the same as being able to witness City Council “thoroughly 

discuss[] all of the factors involved [in its decision to enter into the Master 

Agreement], carefully weighing the positive factors against the negative factors, 

cautiously considering the ramifications of its proposed action, and gradually 
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arriving at a proper decision which reflects th[e] legislative process,” as the law 

requires. Cincinnati Enquirer, 192 Ohio App.3d at 569.  

  By improperly holding that deliberations simply entail a public body hearing 

public comment on an issue, the Trial Court erred in reaching its decision that City 

Council complied with the Open Meetings Act. Accordingly, this Honorable Court 

must REVERSE the Trial Court’s decision granting Defendants’ motion for a 

directed verdict with regard to Count Two (Preliminary Injunction).  

 3. The Requested Preliminary Injunction Must Issue. 

Since the Trial Court committed reversible error by erroneously expanding 

the limited scope of the R.C. 121.22(G)(3) “pending litigation” exception and 

applying the wrong definition of “deliberation,” it further erred by denying 

Skindell’s request for a preliminary injunction. A proper application of the law 

shows that the preliminary injunction should issue.  

This Honorable Court has explained that a party requesting a preliminary 

injunction must show that:  

(1) there is a substantial likelihood that the plaintiff will 

prevail on the merits, (2) the plaintiff will suffer 

irreparable injury if the injunction is not granted, (3) no 

third parties will be unjustifiably harmed if the injunction 

is granted, and (4) the public interest will be served by 

the injunction. Cleveland v. Cleveland Elec. Illum. Co., 

115 Ohio App.3d 1, 12, 684 N.E.2d 343 (8th Dist.1996). 

The party seeking injunctive relief must establish its 

right to such relief by clear and convincing evidence. 

Zavakos v. Zavakos Ents., Inc., 63 Ohio App.3d 100, 103, 

577 N.E.2d 1170 (2d Dist.1989). 
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Kyrkos v. Superior Bev. Group, Ltd., 8th Dist. Cuyahoga No. 99444, 2013-Ohio-

4597, ¶ 12. 

 No single factor is dispositive in the analysis. See id. at ¶ 13, citing Cleveland 

Elec. Illum. Co. at 14. Rather, the four factors must be balanced with the “flexibility 

which traditionally has characterized the law of equity.” Cleveland Elec. Illum. Co. 

at 14, quoting Friendship Materials, Inc. v. Michigan Brick, Inc., 679 F.2d 100, 105 

(6th Cir.1982). “When there is a strong likelihood of success on the merits, 

preliminary injunctive relief may be justified even though a plaintiff’s case of 

irreparable injury may be weak. In other words, what plaintiff must show as to the 

degree of irreparable harm varies inversely with what plaintiff demonstrates as to 

its likelihood of success on the merits.” Cleveland Elec. Illum. Co. at 14. “Each 

element must be established by clear and convincing evidence.” Mike McGarry & 

Sons, Inc. v. Gross, 8th Dist. Cuyahoga No. 86603, 2006-Ohio-1759, ¶ 11.  

 Additionally, in an Open Meetings Act case, “R.C. 121.22(I)(1) requires that 

the court issue an injunction where a violation of the statute has been proven. It is 

irrelevant whether the injunction is actually and currently necessary to prevent a 

future harm.” (Emphasis added.) Doran v. Northmont Bd. of Edn., 153 Ohio App.3d 

499, 2003-Ohio-4084, ¶¶ 20–21 (2d Dist.). 

a. Skindell is likely to succeed on the merits. 

Where a public body such as City Council seeks to invoke one of the R.C. 

121.22(G) public meeting exceptions, a plaintiff need only demonstrate that the 

public was excluded from a meeting. It is then the burden of the public body to 
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prove that a proper exception existed for excluding the public from the meeting. As 

the 12th District has explained: 

[I]n an action brought under R.C. 121.22, the plaintiff or 

relator initially carries his or her burden by showing that 

a meeting of the majority of the members of a public body 

occurred and that the general public was excluded from 

that meeting. Once the plaintiff or relator demonstrates 

the above, the burden then shifts to the public body to 

produce or go forward with evidence that the challenged 

meeting fell under one of the exceptions of R.C. 121.22(G). 

After the public body comes forward with such evidence, 

the burden then shifts to the plaintiff or relator to come 

forward with evidence that the exception claimed by the 

public body is not applicable or valid. If the plaintiff or 

relator cannot show that the exception is inapplicable or 

invalid, he has failed to prove the public body violated 

OMA, that is, he has failed to meet his burden of proof. If, 

on the other hand, the plaintiff or relator can show that 

the exception is not applicable or not valid, he has met his 

burden of proof. 

 

Hardin, 2012-Ohio-2569 at ¶ 25. 

 This is a burden City Council cannot meet. As explained in Sections IV(C)(1)–

(2), above, it is evident that City Council conducted unlawful secret deliberations 

regarding the development of the Master Agreement. As Dilzell and Dr. Kilroy 

testified, no public deliberations with respect to the Master Agreement ever took 

place. See T. 17:15; 17:18–19; 23:1–4; 23:17–21; 24:1–5. Moreover, Councilman 

O’Leary testified that City Council actually conducted private deliberations about 

the development of the Master Agreement under mistaken belief that the R.C. 

121.22(G)(3) “pending litigation” exception applied. See T. 66:1–22.  

As a result of these unlawful deliberations, the Master Agreement is invalid. 

Specially, R.C. 121.22(H) provides that:  
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A resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A 

resolution, rule, or formal action adopted in an 

open meeting that results from deliberations in a 

meeting not open to the public is invalid unless the 

deliberations were for a purpose specifically 

authorized in division (G) or (J) of this section and 

conducted at an executive session held in compliance with 

this section. (Emphasis added.) 

 

 Here, the Master Agreement was the direct result of repeated secret 

deliberations in meetings that were not open to the public. And, as discussed above, 

those meetings were not for a purpose specifically authorized by R.C. 121.22(G).  

Accordingly, the Master Agreement is invalid. See, e.g., Bd. of Trustees of the 

Tobacco Use Prevention & Control Found. v. Boyce, 127 Ohio St.3d 511, 2010-Ohio-

6207, 941 N.E.2d 745 (holding that a $190,000,000 contract was invalid where the 

contract was formed due to deliberations in executive session upon matters that 

were required to be discussed in open session); Maddox, 2014-Ohio-2312 at ¶ 35 

(public vote to terminate employee was invalid because it came “largely as a result 

of months of improper deliberations that had occurred in executive sessions held in 

violation of the OMA”); Piekutowski, 161 Ohio App.3d 372, 2005-Ohio-2868, at ¶ 19 

(holding that resolution adopted in open session was invalid where, in an executive 

session, board members gave personal opinions and indicated how they would vote 

on the proposal); Mansfield City Council v. Richland Cty. Council AFL-CIO, 5th 

Dist. Richland No. 03 CA 55, 2003 Ohio App. LEXIS 6654 (Dec. 24, 2003) (holding 

that council’s decision was invalid where it reached its conclusion based on 

comments in executive session and acted according to that conclusion); Gannett 
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Satellite Information Network, Inc., 41 Ohio App.3d at 221 (holding that a “violation 

of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if the public 

body initially discussed matters in executive session that should have been 

discussed before the public”). 

 Based on the above, Skindell has demonstrated that he is likely to succeed on 

the merits. This element weighs heavily in favor of granting injunctive relief.  

b. Skindell will suffer irreparable harm absent injunctive 

relief. 

 

Skindell easily satisfies the irreparable harm element of the analysis. In fact, 

pursuant to R.C. 121.22(I)(3), “[i]rreparable harm and prejudice to the party that 

sought the injunction shall be conclusively and irrebuttably presumed upon proof of 

a violation or threatened violation of this section.” As set forth in Sections IV(C)(1)–

(2), above, Skindell has provided ample proof of numerous violations of the Open 

Meetings Act. As a result, this Honorable Court must conclusively and irrebuttably 

presume that Skindell will be irreparably harmed if injunctive relief does not issue. 

Moreover, Dr. Kilory provided ample testimony regarding the devastating impact to 

the standard of healthcare available in Lakewood due to the closure of Lakewood 

Hospital. See T. 27:12–30:23. Accordingly, this element weighs heavily in favor of 

granting injunctive relief.  

c. The public interest will be served by issuance of 

injunctive relief. 

 

Not only will the public interest be served by issuance of injunctive relief, 

members of the public may actually have their lives saved by it. As Dr. Kilroy 
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testified, cessation of inpatient services at Lakewood Hospital will severely reduce 

the standard of medical care available in Lakewood, causing direct and substantial 

harm to the public interest. See T. 27:12–30:23. Issuance of this injunction will 

likely save lives. See T. 29:4–16 (Dr. Kilroy testifying about the diminished 

capabilities of a freestanding emergency room versus one attached to an inpatient 

hospital and explaining that “[c]ertain diseases are not easily stabilized [at a 

freestanding emergency room] and, therefore, the patients die”). 

Moreover, injunctive relief is the prescribed remedy by the Open Meetings 

Act. Specifically, R.C. 121.22(I)(1) provides that “[u]pon proof of a violation or 

threatened violation of this section in an action brought by any person, the court of 

common pleas shall issue an injunction to compel the members of the public body to 

comply with its provisions.” (Emphasis added.) The public interest will certainly be 

served by an injunction requiring City Council to comply with the law. Accordingly, 

this factor weighs strongly in favor of granting injunctive relief.  

d. No third-parties will be unjustifiably harmed if 

injunctive relief is granted.  

 

Finally, no third-parties will be unjustifiably harmed if the City and City 

Council are enjoined from continuing to execute the terms of the Master Agreement. 

No harm will come to anyone from simply maintaining the status quo. Nor is there 

any evidence in the record of such harm.  

Based on the foregoing, Skindell has shown by clear and convincing evidence 

that all four factors weigh in favor of issuing the preliminary injunction. 

Accordingly, this Honorable Court must (1) REVERSE the decision of the Trial 

LKWD-PRR231_000173

LKWD-PRR231_000173



 35

Court denying the preliminary injunction and (2) enjoin both the City and City 

Council from continuing to execute the terms of the Master Agreement and order 

them to maintain the status quo.  

D. ASSIGNMENT OF ERROR NO. 3:  

 

IF THE TRIAL COURT DID PROPERLY CONSOLIDATE THE 

PRELIMINARY INJUNCTION HEARING WITH THE TRIAL ON 

THE MERITS, THEN THE TRIAL COURT ERRED AS A 

MATTER OF LAW BY REFUSING TO GRANT SKINDELL’S 

REQUESTED DECLARATORY AND INJUNCTIVE RELIEF.  

 

 Should this Honorable Court find that it was not error for the Trial Court to 

consolidate the preliminary injunction hearing with the trial on the merits, the 

Trial Court still committed reversible error in granting Defendants’ motion for a 

directed verdict on Counts Three (declaratory judgment that the executive sessions 

were unlawful), Four (declaratory judgment that the Master Agreement is void and 

invalid), and Five (injunction compelling City Council to comply with R.C. 121.22) of 

Skindell’s Complaint. Moreover, Skindell proved by clear and convincing evidence 

that the requested declaratory and injunctive relief should issue.  

1. The Executive Sessions Were Unlawful. 

As explained in Sections IV(C)(1)–(2), above, City Council conducted unlawful 

deliberations with regard to the Master Agreement in executive session at the 

Committee of the Whole meetings. Both Dilzell and Dr. Kilroy testified that no 

public deliberations with respect to the Master Agreement ever took place. See T. 

17:15; 17:18–19; 23:1–4; 23:17–21; 24:1–5. Moreover, Councilman O’Leary testified 

that City Council actually conducted private deliberations about the development of 
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the Master Agreement under the mistaken belief that the R.C. 121.22(G)(3) 

“pending litigation” exception applied. See T. 66:1–22.  

However, the R.C. 121.22(G)(3) “pending litigation” exception did not allow 

City Council to deliberate in executive session with regard to the Master 

Agreement. While City Council could properly deliberate in executive session with 

regard to the Graham litigation itself, it could not use the Graham litigation as a 

ploy to secretly deliberate with regard to the wholly separate Master Agreement. 

See Springfield, 106 Ohio App.3d at 866–867 (holding that a board of education 

illegally deliberated in executive session with regard to a contract to privative the 

school district’s busing, even though the board of education could properly 

deliberate in executive session regarding the collective bargaining implications of 

the busing privatization). 

 Because the Trial Court erred by misinterpreting the R.C. 121.22(G)(3) 

“pending litigation” exception, this Honorable Court must REVERSE the Trial 

Court’s decision granting Defendants’ motion for a directed verdict on Count Three 

(declaratory judgment that the executive sessions were unlawful). Moreover, in the 

event this Honorable Court holds that the Trial Court properly consolidated the 

preliminary injunction hearing with the trial on the merits, this Honorable Court 

should issue a declaratory judgment that the executive sessions held by City 

Council at the Committee of the Whole meetings were unlawful as requested by 

Skindell in Count Three because he has provided clear and convincing evidence of 
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the same. See Northern Frozen Foods v. McNamara, 8th Dist. Cuyahoga No. 71378, 

1997 Ohio App. LEXIS 4861, *4–5 (Nov. 6, 1997). 

2. The Master Agreement Is Void And Invalid. 

Because the Master Agreement is the result of illegal executive session 

deliberations at the Committee of the Whole meetings, it is invalid.  

As explained in Section IV(C)(3)(a), above, R.C. 121.22(H) provides that:  

A resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A 

resolution, rule, or formal action adopted in an 

open meeting that results from deliberations in a 

meeting not open to the public is invalid unless the 

deliberations were for a purpose specifically 

authorized in division (G) or (J) of this section and 

conducted at an executive session held in compliance with 

this section. (Emphasis added.) 

 

Skindell has presented clear and convincing evidence that the Master 

Agreement was the direct result of repeated secret deliberations in meetings that 

were not open to the public as set forth in Sections IV(C)(1)–(2), above. And, as 

discussed above, those meetings were not for a purpose specifically authorized by 

R.C. 121.22(G). Accordingly, R.C. 121.22(H) invalidates the Master Agreement. See, 

e.g., Boyce, supra ($190,000,000 contract invalid where the contract was formed due 

to deliberations in executive session upon matters that were required to be 

discussed in open session); Maddox, supra, at ¶ 35 (public vote to terminate 

employee invalid because it came “largely as a result of months of improper 

deliberations that had occurred in executive sessions held in violation of the OMA”); 

Piekutowski, supra, at ¶ 19 (resolution adopted in open session invalid where, in an 
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executive session, board members gave personal opinions and indicated how they 

would vote on the proposal); Mansfield City Council, supra (decision invalid where 

council reached its conclusion based on comments in executive session and acted 

according to that conclusion).   

It is also irrelevant that City Council voted to adopt the Master Agreement at 

an open meeting. The Master Agreement is invalid simply because it resulted from 

illegal private deliberations. The later public vote cannot cure the past violations. 

See Gannett Satellite Information Network, Inc., supra, at 221 (holding that a 

“violation of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if the 

public body initially discussed matters in executive session that should have been 

discussed before the public”). See also Wheeling Corp. v. Columbus & Ohio River 

Railroad Co., 147 Ohio App.3d 460, 476, 771 N.E.2d 263 (10th Dist.2001) (finding 

no cure of violation by conducting an open meeting prior to taking formal action); 

M.F. Mon. Waste Ventures, Inc. v. Bd. of Amanda Twp. Trustees, 3d Dist. Allen No. 

1-87-46, 1988 Ohio App. LEXIS 493, *9–10 (Feb. 12, 1988) (“As a result [of the 

violation], the resolutions were invalid, and the fact that they were later adopted at 

public meetings did not cure their invalidity”). 

Because the Trial Court erred by misinterpreting the R.C. 121.22(G)(3) 

“pending litigation” exception and impermissibly redefining “deliberate” to mean 

simply that the public had an opportunity to comment, this Honorable Court must 

REVERSE the Trial Court’s decision granting Defendants’ motion for a directed 

verdict on Count Four (declaratory judgment that the Master Agreement is void and 
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invalid). Moreover, in the event this Honorable Court holds that the Trial Court 

properly consolidated the preliminary injunction hearing with the trial on the 

merits, this Honorable Court should issue a declaratory judgment that the Master 

Agreement is invalid because it is the direct result of illegal secret deliberations. 

See McNamara, supra, at *4–5. 

3. R.C. 121.22 Requires That An Injunction Issue Upon Proof Of A 

Violation Of The Open Meetings Act.  

 

For the reasons set forth in Section IV(C)(3), above, the Trial Court erred by 

not granting an injunction compelling City Council to comply with R.C. 121.22. In 

fact, R.C. 121.22(I)(1) specifically requires that, “[u]pon proof of a violation or 

threatened violation of this section in an action brought by any person, the court of 

common pleas shall issue an injunction to compel the members of the public body to 

comply with its provisions.” (Emphasis added.)  

Because the Trial Court erred by misinterpreting the R.C. 121.22(G)(3) 

“pending litigation” exception and impermissibly redefining “deliberate” to mean 

simply that the public had an opportunity to comment, this Honorable Court must 

REVERSE the Trial Court’s decision granting Defendants’ motion for a directed 

verdict on Count Five (injunction compelling City Council to comply with R.C. 

121.22). Moreover, in the event this Honorable Court holds that the Trial Court 

properly consolidated the preliminary injunction hearing with the trial on the 

merits, this Honorable Court should issue an injunction compelling City Council to 

comply with R.C. 121.22 because Skindell provided ample proof that City Council 

was violating the same. See Doran, supra, at ¶¶ 20–21 (“R.C. 121.22(I)(1) requires 
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that the court issue an injunction where a violation of the statute has been proven. 

It is irrelevant whether the injunction is actually and currently necessary to 

prevent a future harm”); Gannett Satellite Information Network, Inc., supra, at 221 

(a “violation of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if 

the public body initially discussed matters in executive session that should have 

been discussed before the public”); Wheeling, supra, at 476; M.F. Mon. Waste 

Ventures, Inc., supra, at *9–10. See also McNamara, supra, at *4–5. 

V. CONCLUSION 

Based on the foregoing, Plaintiff-Appellant Michael J. Skindell respectfully 

requests that this Honorable Court REVERSE the Trial Court’s decision granting 

Defendants’ motion to consolidate the preliminary injunction hearing with the trial 

on the merits; REVERSE the Trial Court’s decision denying Skindell’s request for a 

preliminary injunction; and, if this Honorable Court holds that the Trial Court 

properly consolidated the preliminary injunction hearing with the trial on the 

merits, REVERSE the Trial Court’s decision denying Skindell’s requests for 

declaratory judgment; REVERSE the Trial Court’s decision denying Skindell’s 

request for a permanent injunction; and REMAND for further proceedings with 

regard to civil forfeiture and attorney fees.     

Respectfully submitted, 

     /s/ Sean Koran      

     Matthew John Markling (0068095) 

Sean Koran (0085539) 

McGown & Markling Co., L.P.A. 

 

Attorneys for Michael J. Skindell 
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I. INTRODUCTION 

The Complaint and now this appeal brought by Plaintiff/Appellant Michael Skindell 

(hereafter Plaintiff or Appellant as appropriate) are not about an alleged violation of Ohio’s open 

meeting laws.  Rather, the Complaint was an eleventh-hour attempt by the vanquished mayoral 

candidate to thwart the will of the residents of Lakewood, which was clearly demonstrated in 

November’s election when Plaintiff, who ran his campaign based on saving Lakewood Hospital, 

was soundly defeated.  This appeal is a further improper attempt to obtain a political goal, to 

which a majority of the citizens of Lakewood are opposed, in the judicial arena.  Aside from 

these improper motivations, this appeal lacks merit because the Trial Court properly applied the 

law to the facts of record and properly ruled based upon the evidence before it. 

In his Brief, Appellant cites to numerous sources that have no evidentiary value, such as 

the Complaint and documents and web sites that are not evidence and were not of record before 

the Trial Court. Appellant also makes numerous requests that this Court take judicial notice of 

evidence that was not before the Trial Court.  In these improper attempts to expand the record, it 

is obvious that Appellant realizes the dearth of evidence before the Trial Court that could support 

his claims.  What is actually in the record clearly supports the Trial Court’s dismissal of 

Plaintiff’s action.  

Defendants/Appellees Mary Louise Madigan, Ryan Nowlin, David W. Anderson, 

Thomas R. Bullock III, Shawn Juris, Cindy Marx, Samuel T. O’Leary, Lakewood City Council, 

and the City of Lakewood (hereafter Defendants or Appellees as appropriate) have not violated 

Ohio’s open meeting laws. Ordinance 49-15 and the Master Agreement of which Plaintiff 

complains were the result of one of the most extensive public debates in the City of Lakewood’s 

history that spanned 11 months’ worth of investigation, extensive public comment, and extensive 

public deliberation.   
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The judgment of the Trial Court should be affirmed. 

II. FACTS OF RECORD 

A. The Letter of Intent and City Council’s Response 

In January, 2015, Lakewood Hospital Association (LHA) and the Cleveland Clinic 

Foundation (CCF) presented a letter of intent to the City of Lakewood (the City) concerning the 

future of the City-owned Lakewood Hospital site.  T., pg. 55, l. 17-22.  As part of its response to 

the letter of intent, City Council became aware that the hospital’s finances were imminently and 

exigently challenged and took steps to address that situation by having a number of public 

meetings in which City Council heard from citizens, retained experts, legal counsel, and other 

public officials. T., pg. 56, l. 5-18.  During these public meetings, experts retained by City 

Council provided opinions to City Council and the public about how negotiations concerning 

Lakewood Hospital may proceed and the intricacies of the Hospital’s situation, including its 

financial and market standing.  T., pg. 56, l. 19 – pg. 57, l. 2.   

B. The Graham Litigation 

On May 28, 2015, suit was filed in the Cuyahoga County Court of Common Pleas styled 

Edward Graham, et al. v. City of Lakewood, et al., Case No. CV-15-846212 and was assigned to 

Judge John P. O’Donnell. R. 14, the original Graham Complaint which was attached as Exhibit 

A to Defendants’ Brief in Opposition to the Motion for TRO and Preliminary Injunction. The 

Graham suit was brought against the City, Mayor Summers, CCF, Dr. Delos “Toby” Cosgrove, 

LHA, Thomas Gable, Lakewood Hospital Foundation (“LHF”), Ken Haber, Subsidium, and the 

Ohio Attorney General alleging, in 13 separate counts, taxpayer claims, breach of contract, 

breach of fiduciary duty, breach of express and constructive trust, unjust enrichment, promissory 

estoppel, fraud, and conspiracy and it sought the following remedies:  specific performance, 

declaratory judgment, temporary and permanent injunction, mandamus, and an accounting. R. 14.  
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 On August 5, 2015, the Graham Plaintiffs filed their first amended complaint, which 

added claims of breach of fiduciary duty against the City and Mayor Summers, expanded fraud 

claims against CCF, LHA, and LHF, added a tortious interference claim, and sought an 

additional remedy of piercing the corporate veil. R. 16 and 17, the Graham Plaintiffs’ Amended 

Complaint which was attached as Exhibit C to Defendants’ Brief in Opposition to the Motion for 

TRO and Preliminary Injunction. 

Both the original Graham Complaint and the Graham Amended Complaint are replete 

with allegations concerning the January 14, 2015 letter of intent.  R. 14, paragraphs 43, 45, 48, 

49, 65, 82, 98, 124 of the original Graham Complaint; R. 16 and 17, paragraphs 67, 69, 71, 75, 

76, 80, 97, 114, 130, 142, 158, 160, and 240 of the Graham Amended Complaint. Both the 

original Graham Complaint and the Graham Amended Complaint sought temporary and 

permanent injunctive relief alleging that: 

Taxpayers are entitled to an injunction to prohibit the City in its 
official capacity and as ex-officio trustees of the LHA from 
entering into agreements with LHA and CCF to terminate or 
redirect required services at Lakewood Hospital, to restore such 
services, and to refrain from any further discussions with CCF in 
planning to close and raze Lakewood Hospital. 

 
R. 14, Count VII, paragraph 163 of the original Graham Complaint; R. 16 and 17, Count VII, 

paragraph 199 of the Graham Amended Complaint.  Both the Graham original and Amended 

Complaints sought to prevent the City from entering into agreements with LHA and CCF to 

terminate or redirect services at Lakewood Hospital and further sought to prevent the City from 

even discussing with LHA and CCF plans to close Lakewood Hospital. 

 On July 7, 2015, the Graham Plaintiffs filed an emergency motion for a temporary 

restraining order and preliminary injunction seeking, in part, “…to stop any further plans, 

discussions, and negotiations among all Defendants regarding the closure and demolition of 
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Lakewood Hospital…”  R. 15, pg. 1 of the Graham Plaintiffs’ July 7 emergency motion for a 

temporary restraining order and preliminary injunction, which was attached as Exhibit B to 

Defendants’ Brief in Opposition to the Motion for TRO and Preliminary Injunction.  The relief 

sought in this emergency motion was to stop further plans, discussions, and negotiations between 

the City, LHA, and CCF regarding the potential closure of Lakewood Hospital. 

On December 16, 2015, the Graham Plaintiffs filed another motion for temporary 

restraining order and preliminary injunction seeking, in part, an “…order to stop the 

implementation of the proposed Emergency Ordinance No. 49-15 read on Monday December 7, 

2015.”  R. 21, pg. 1 of the Graham Plaintiffs’ December 16 emergency motion for a temporary 

restraining order and preliminary injunction which was attached as Exhibit G to Defendants’ 

Brief in Opposition to the Motion for TRO and Preliminary Injunction. 

The Graham case was very active from the time it was filed on May 28, 2015 through 

December, 2015. R. 18, the Graham case’s docket as of December 20, 2015 which was attached 

as Exhibit D to Defendants’ Brief in Opposition to the Motion for TRO and Preliminary 

Injunction. 

C. Deliberations Concerning Lakewood Hospital Throughout 2015 

Dean Dilzell, a witness called by Plaintiff, testified that from January, 2015 through 

December, 2015, he regularly attended City Council meetings. T., pg. 16, l. 3-6.  At the City 

Council meetings Mr. Dilzell attended, the public was given an opportunity to address City 

Council concerning the potential closure of Lakewood Hospital, City Council members made 

statements to the public during those meetings, and City Council members made statements to 

one another during those meetings.  T., pg. 19, l. 15 – pg. 20, l. 4. 

Dr. Terence Kilroy, another witness called by Plaintiff, testified that he is a regular 

attendee at City Council meetings and has tried to attend every meeting since February 2015. T., 
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pg. 22, l. 11-18.  Dr. Kilroy testified that from January through December 2015, there have been 

many City Council meetings at which City Council received public comment concerning the 

future of health care in Lakewood and the potential closure of Lakewood Hospital and, during 

those same meetings, City Council members made statements to the public and each other. T., 

pg. 31, l. 6 – pg. 32, l. 8. 

D. The City’s Negotiations with CCF and LHA 

On September 8, 2015, after eight months’ worth of fact finding and public deliberations 

concerning Lakewood Hospital and the future of health care in Lakewood, City Council voted to 

approve Resolution 8817-15, which was “A resolution authorizing the director of law to enter 

into negotiations with the Cleveland Clinic Foundation, Lakewood Hospital Association and 

Lakewood Hospital Foundation regarding Lakewood Hospital and future health care delivery in 

Lakewood.” T., pg. 57, l. 7 – pg. 58, l. 5, pg. 64, l. 4-16.  As a result of Resolution 8817-15, 

Lakewood’s law director and the City’s attorneys entered into negotiations with CCF and LHA. 

T., pg. 64, l. 4-16. 

City Council has had many, many public meetings in which deliberations regarding 

Lakewood Hospital took place. T. 77, l. 4-9.  In the meetings leading up to the introduction of 

Ordinance 49-15, City Council deliberated in public about what they hoped to see in a proposed 

agreement. T., pg. 79, l. 1-5.  Some City Council members participated in these negotiations by 

individually participating in the negotiations and conveying the public’s concerns to CCF’s 

officials directly and through the City’s attorneys. T., pg. 64, l. 4-21.  Some individual City 

Council members had conversations with the City’s retained attorneys about the negotiation 

process and the development of a potential agreement with CCF and LHA from September 8, 

2015 through December 7, 2015.  T., pg. 65, l. 6-18.  These negotiations resulted in a finalized 

high-level concept sheet on or about Sunday, December 6, 2015.  T., pg. 69, 10-18. 
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E. Executive Sessions From September 8 through December 7, 2015 

City Council entered executive session up to 11 times during the period from September 

8 through December 7, 2015. T., pg. 65, l. 19-25.  During these executive sessions, City Council 

spoke to its attorneys regarding pending litigation and the ongoing discussions with CCF and 

LHA. T., pg. 65, l. 1-18; pg. 66, l. 4-16; pg. 67, l. 9-20; pg. 69, l. 10 – pg. 70, l. 9; pg. 85, l. 20-

24; pg. 89, l. 2-10; and pg. 90, l. 23 – pg. 91, l. 1.  City Council’s discussions concerning the 

development of a potential agreement with CCF and LHA were related to the pending litigation 

in the Graham matter because the pending Graham litigation sought injunctive relief to prohibit 

City officials from having any conversations with CCF regarding the closing of Lakewood 

Hospital. T., pg. 66, l. 8-17. 

During these executive sessions, City Council considered the purchase of real property 

for public purposes as part of the negotiations with the CCF and LHA.  The negotiations resulted 

in paragraph 5.6 of the Master Agreement which requires Lakewood Hospital Association to 

“convey the property known as the Curtis Block building (permanent parcel number 314-07-007) 

and any residential homes owned by LHA to the City for a purchase price of $1.” R. 20, the 

Master Agreement which was attached as Exhibit F to Defendants’ Brief in Opposition to the 

Motion for TRO and Preliminary Injunction, paragraph 5.6.1 

F. City Council’s Press Conference Announcing Ordinance 49-15 

Once the City’s negotiations resulted in a finalized high-level concept sheet on or about 

Sunday, December 6, 2015, City Council member Sam O’Leary, a Defendant who was called as 

a witness by Plaintiff, testified that he desired to have the City’s law department draft legislation 

                                                 
1
 The Master Agreement, along with Ordinance 49-15, was admitted into evidence as 

Plaintiff’s Exhibit 1 during the hearing. 
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concerning the high-level concept sheet that had been negotiated with CCF and LHA.  T., pg. 69, 

l. 10-25.  Because of the significant media and public attention that City Council’s deliberations 

concerning Lakewood Hospital had engendered since January 2015, City Council felt it was 

appropriate to have a press conference on December 7, 2015 to alert the media and the public 

that City Council would be publicly deliberating an ordinance concerning Lakewood Hospital 

beginning that night. T., pg. 70, l. 1-25.  At the press conference held on December 7, 2015, City 

Council announced that it would be considering Ordinance 49-15 which, if passed, would 

authorize the agreement that had been negotiated with CCF and LHA. T., pg. 75, l, 6-15. 

G. City Council’s Deliberations on Ordinance 49-15 

During the December 7, 2015 City Council meeting, Ordinance 49-15 and highlights of 

the Master Agreement were read to the public for the first time.  T., pg. 32, l. 22 – pg. 33, l. 14; 

R. 19, Ordinance 49-15 and the Key Highlights of the Master Agreement which were attached as 

Exhibit E to Defendants’ Brief in Opposition to the Motion for TRO and Preliminary Injunction.  

City Council had not deliberated about the Master Agreement before the first reading of 

Ordinance 49-15 on December 7, 2015. T., pg. 76, l. 20-25.  During the December 7, 2015 

meeting, City Council deliberated on Ordinance 49-15 and the key terms of the Master 

Agreement by having a productive and vigorous dialogue and discussion with members of the 

public and with each other for a couple of hours. T., pg. 33, l. 18 – pg. 35, l. 21, pg. 77, l. 10-20. 

During the December 14, 2015 City Council meeting, Ordinance 49-15 was read for a 

second time. T., pg. 36, l. 6-8.  By December 14, 2015, the Master Agreement had taken the 

form of an agreement as opposed to highlighted terms and the Master Agreement was appended 

to Ordinance 49-15. T., pg. 36, l. 9-13; R. 20.  The December 14, 2015 meeting was a special 

meeting of City Council and the only issue on the docket was Ordinance 49-15. T., pg. 36, l. 21 – 

pg. 37, l. 1.  This meeting lasted in excess of three and a half hours. T., pg. 36, l. 14-17.  During 
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this meeting, City Council members heard public comment on Ordinance 49-15 and the proposed 

Master Agreement. T., pg. 37, l. 2-5.  Also during this meeting, City Council members made 

statements to the public and to each other. T., pg. 37, l. 17 – pg. 38, l. 4. 

 During the City Council meetings on December 7 and 14, City Council members heard a 

great deal of public comment and City Council members discussed the pros and cons of the 

Master Agreement.  T., pg. 78, l. 3-9.  The discussion among City Council members during the 

December 7 and 14 meetings included, for instance, a City Council member interjecting a point 

or a remark and another Council Member following that remark with his or her own assessment 

of that remark and asking for clarification of the previous remark or point. T., pg. 78, l. 3-25. 

H. The Instant Lawsuit 

On Friday, December 18, 2015, Plaintiff filed his Complaint and a motion for temporary 

restraining order and preliminary injunction alleging that City Council was going to approve 

Ordinance 49-15 at its scheduled meeting on Monday, December 21, 2015. R. 1 and 2.  On 

December 18, 2015, counsel for the parties argued Plaintiff’s motion for a temporary restraining 

order before Administrative Judge John Russo.  Plaintiff’s motion for temporary restraining 

order was denied by Judge Russo and a preliminary injunction hearing was scheduled for 

Monday, December 21, 2015 at 2:00 p.m. R. 12. 

On December 21, 2015 before the preliminary injunction hearing commenced, 

Defendants filed both their Brief in Opposition to the Motion for TRO and Preliminary 

Injunction and the exhibits thereto (R. 13-21) and their Motion to Consolidate the Preliminary 

Injunction Hearing with the Final Trial on the Merits Pursuant to Civ.R. 65(B)(2) (R. 22).  

Plaintiff’s counsel received notice of Defendants’ motion to consolidate through the Court’s 

electronic filing system, by e-mail, and by hand delivery to Plaintiff’s counsel before the 

commencement of the hearing.  R. 22; T., pg. 104, l. 10- 24. 
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On December 21, 2015, before the hearing commenced and in chambers with Judge 

Stuart Friedman, the parties discussed the potential for consolidating the instant action with the 

Graham proceedings, but Plaintiff objected to a consolidation with the Graham matter.  T., pg. 4, 

l. 18 – pg. 5, l. 17.  While in chambers, Defendants’ counsel alerted Judge Friedman and 

Plaintiff’s counsel that a motion to consolidate the preliminary injunction hearing with a final 

trial on the merits had been filed. T., pg. 5, l. 19 – pg. 6, l. 6.  At the beginning of the hearing, the 

parties argued Defendants’ motion to consolidate the preliminary injunction hearing with a final 

trial on the merits pursuant to Civ.R. 65(B)(2). T., pg. 6, l. 1 – pg. 12, l. 19.  The Court held its 

ruling on Defendants’ motion until the end of the hearing. T., pg. 104, l. 10-16. 

During the hearing, Plaintiff called three witnesses:  Dean Dilzell (T., pg. 15, l. 13-16), 

Dr. Terence Kilroy (T., pg. 20, l. 11-20), and Defendant City Council member Sam O’Leary (T., 

pg. 54, l. 14-22); and introduced four exhibits into evidence: Ordinance 49-15 with a copy of the 

Master Agreement attached (T., pg. 24, l. 14 - pg. 57, l. 3-10), the minutes from City Council’s 

meeting on September 8, 2015 (T., pg. 57, l. 3-10), the minutes from City Council’s meeting on 

September 21, 2015 (T., pg. 61, l. 23 - pg. 62, l. 15), and the minutes from City Council’s 

meeting on November 16, 2015 (T., pg. 79, l. 14-21). 

After Plaintiff rested his case in chief, Defendants moved for a directed verdict and 

counsel for the parties argued the motion to the Court. (T., pg. 91, l. 19 – pg. 100, l. 22).  Judge 

Friedman noted that he found Plaintiff’s evidence to be based upon “rumor, speculation and 

hearsay”:   

Okay, first I have to state that I find it rather troubling that 
so much of what is testified to in this hearing was based upon 
rumor, speculation and hearsay.  Dr. Kilroy, for example, 
understands that the emergency room will consist of only six to 
eight beds.  There has been no testimony and there is no evidence 
whatsoever that that’s all that’s contemplated.  The hearing was 
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replete with as I say rumor, speculation and hearsay as to what was 
going to happen, what might happen if this contract or agreement 
is approved or not approved. 

 
T., pg. 99, l. 23 – pg. 100, l. 11. 

Judge Friedman granted Defendants’ motion for a directed verdict holding as follows: 

The statute requires that public officials take official action 
and conduct all deliberations upon official business only in open 
meetings unless the subject matter is specifically accepted by law. 

 
The conclusion of this Court is that the official action that 

is contemplated is what will happen up or down at tonight’s 
meeting.  The law does not state open deliberations.  It just says 
deliberations – official action and deliberations upon official 
business and that the meetings must be open. 

 
That means the public must be given an opportunity to be 

present, and one would expect they must be given an opportunity 
to be heard.  I expect that at tonight’s meeting both of those will 
happen. 

 
*** 

What must happen ultimately is that the agreement that has 
been negotiated should be open to full deliberation in an open 
meeting with the public given an opportunity to participate.  Public 
will have that opportunity tonight.  They now have the master 
agreement that has been presented and is public.  I believe it’s on 
the city’s web site so I expect that members of the public will be 
there, and knowing Lakewood rather well, I expect that those 
discussions at the public meeting will be heated and they should 
be. 

 
The public should be involved in questioning every aspect 

of this, but in the end council is going to have an opportunity to 
vote up or down as to whether this agreement shall take place, so I 
will grant the motion for a directed verdict. 

 
T., pg. 100, l. 12 – pg. 101, l. 4; pg. 103, l. 17 - pg. 104, l. 9. 

After Judge Friedman announced his holding granting Defendants’ motion for directed 

verdict, he also announced that he would grant Defendants’ motion to consolidate the 

preliminary injunction hearing with the final trial on the merits. T., pg. 104, l. 10-16.  Plaintiff’s 
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counsel asked the Court to reconsider its ruling and the parties were given a further opportunity 

to argue their positions to the Court. T., pg. 104, l. 21 – pg. 109, l. 16.  After this additional 

argument, Judge Friedman reaffirmed his decision to grant Defendants’ motion to consolidate 

the preliminary injunction hearing with the final trial on the merits. T., pg. 109, l. 17-18. 

On December 22, 2015, the day after the Trial Court announced its ruling from the bench, 

the Trial Court’s journal entry was filed which held as follows: 

 Defendants’ Civil Rule 65(B)(2) motion to consolidate the preliminary injunction 
hearing with a trial on the merits is granted over objections by Plaintiff. 
 

 Plaintiff’s motion for a temporary restraining order set forth in Count 1, which 
was previously denied, is moot. 

 

 For the reasons stated at the conclusion of the hearing, Plaintiff’s motion for a 
preliminary injunction set forth in Count 2 is denied. 

 

 Count 3 is dismissed because “The Court finds that the executive sessions were 
not unlawful in that there has been no evidence presented that any deliberations 
occurred or actions taken in violation of R.C. §121.22(A).  Further, any 
deliberations that took place were expressly permitted in light of the pending 
lawsuit CV-15-846212 before Judge John P. O’Donnell.” 

 

 Count 4 is dismissed because “Inasmuch as no action was taken or decision 
reached in violation of R.C. §121.22(A), the Master Agreement was not 
procedurally invalid.” 

 

 “Having found that there is no evidence to support Plaintiff’s claim that the 
Lakewood City Council failed to comply with the open meetings act, the prayer 
as to Count 5 fails to state a cognizable claim.” 

R. 25. 

I. The Appeal 

On December 31, 2015, Plaintiff filed a notice of appeal. R. 26.  On February 10, 2016, 

this Court issued a notice that the complete record was filed on February 9, 2016 in accordance 

with App.R. 11(B), which established the deadline to file Appellant’s brief as March 3, 2016.  
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On March 3, 2016, Appellant moved for a 20-day extension of time in which to file Appellant’s 

brief, which was granted.  Appellant filed his brief on March 23, 2016. 

III. LAW AND ARGUMENT 

A. Standard of Review 

Appellant has erroneously argued that the standard of review is de novo because the Trial 

Court granted Defendants’ motion for directed verdict. (Appellant’s Brief, pgs. 13-14).  The 

standards of review that actually apply in this matter are an abuse of discretion standard on 

Assignment of Error No. 1 and whether the Trial Court’s judgment was contrary to law or 

against the manifest weight of the evidence on Assignments of Error Nos. 2 and 3. 

1. An Abuse of Discretion Standard Applies to the Order Granting 

Defendants’ Motion to Consolidate the Preliminary Injunction 

Hearing with the Final Trial on the Merits 

An abuse of discretion standard applies to the review of a trial court’s decision of 

whether or not to grant an injunction.  See State ex rel. City of Cleveland v. Foxworth, 8th Dist. 

Cuyahoga No. 101651, 2015-Ohio-1825, ¶ 24 and Perkins v. Quaker City, 165 Ohio St. 120, 125, 

133 N.E.2d 595 (1956).  Likewise, an abuse of discretion standard also applies to the 

determination of whether a trial court properly granted a motion for consolidation of a 

preliminary injunction with the final trial on the merits.   

In Visiting Nurse Society of Central Stark County, Inc. v. All-Ohio Home Health Care, 

Inc., 5th Dist. Stark No. CA 6157, 1983 Ohio App. Lexis 13619, *15-16 (December 12, 1983), 

the Court ruled that the consolidation of the preliminary injunction with the trial on the merits 

was not an abuse of discretion pursuant to Civ.R. 65(B)(2).  See also Kehl Chevy Olds, Inc. v. 

Huntington Nat’l Bank, 12th Dist. Madison No. CA91-01-001, 1991 Ohio App. Lexis 3935, *9 

(Aug. 19, 1991) (it is within the trial court’s discretion whether to advance and consolidate the 

trial on the merits with a hearing on a preliminary injunction) and International Ass’n of 
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Firefighters v. Middletown, 12th Dist. Butler No. 83-02-020, 1983 Ohio App. Lexis 15897, *6-7 

(Aug. 31, 1983) (Civ.R. 65(B)(2) gives the trial court the discretion to advance and consolidate 

the injunctive relief hearing with the trial on the merits). 

In Sivit v. Village Green of Beachwood, 143 Ohio St.3d 168, 2015-Ohio-1193, 35 N.E.3d 

508, ¶ 9, the Supreme Court held that “The term ‘abuse of discretion’ connotes more than an 

error of law or of judgment; it implies that the court's attitude is unreasonable, arbitrary or 

unconscionable. State v. Adams, 62 Ohio St. 2d 151, 157, 404 N.E.2d 144 (1980), citing Steiner 

v. Custer, 137 Ohio St. 448, 31 N.E.2d 855 (1940).”  As such, Appellant will have to establish 

that the Trial Court granting Defendants’ motion to consolidate the preliminary injunction 

hearing with the final trial on the merits was unreasonable, arbitrary, or unconscionable. 

2. The Judgment Entered in Favor of Defendants Is Deemed to Have 

Been Pursuant to 41(B) Requiring a Manifest Weight of the Evidence 

Standard of Review 

While Defendants’ counsel moved for a “directed verdict” at the close of Plaintiff’s case 

in chief, Defendants’ counsel could not move for a directed verdict pursuant to Civ.R. 50(A) 

because this case was tried by the Trial Court without a jury.  Defendants’ counsel should have 

moved for a dismissal pursuant to Civ.R. 41(B)(2).  When a party moves for a directed verdict, 

instead of judgment pursuant to Civ.R. 41(B)(2), the Courts of Appeal have corrected this 

procedural error and have deemed that the motion was made pursuant to Civ.R. 41(B)(2). 

Civ.R. 41(B)(2) provides in relevant part as follows: 

After the plaintiff, in an action tried by the court without a jury, 
has completed the presentation of the plaintiff’s evidence, the 
defendant, without waiving the right to offer evidence in the event 
the motion is not granted, may move for a dismissal on the ground 
that upon the facts and the law the plaintiff has shown no right to 
relief. The court as trier of the facts may then determine them and 
render judgment against the plaintiff or may decline to render any 
judgment until the close of all the evidence. 
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 Civ.R. 50(A) is not applicable in the instant case because it only applies to actions tried to 

a jury.  This matter was tried to the Trial Court and Plaintiff did not demand a jury in his 

Complaint. R. 1.2 

 In American Family Insurance Co. v. Johnson, 8th Dist. Cuyahoga No. 93022, 2010-

Ohio-1855, this Court held that defendants’ motion and the trial court’s granting of a directed 

verdict in a non-jury trial would be deemed a motion for dismissal pursuant to Civ.R. 41(B)(2).  

This Court held: 

Although the [defendants] moved for a directed verdict, we 
conclude that the motion was improper because a motion for a 
directed verdict applies only in actions tried to a jury, not to a court. 
In such a case, a motion for directed verdict is deemed to be a 

motion to dismiss pursuant to Civ.R. 41(B)(2). Altimari v. 

Campbell (1978), 56 Ohio App.2d 253, 256, 382 N.E.2d 1187; 
Johnson v. Tansky Sawmill Toyota, Inc. (1994), 95 Ohio App.3d 
164, 167, 642 N.E.2d 9. 
 

American Family at ¶ 9; emphasis added. 

 The Court further held as follows: 

Unlike Civ.R. 50(A)(4), Civ.R. 41(B)(2) permits the court to weigh 
the evidence and assess the credibility of the witnesses. Norris v. 

Weir (1987), 35 Ohio App.3d 110, 116, 520 N.E.2d 10; Janell, Inc. 

v. Woods (1980), 70 Ohio App.2d 216, 217, 435 N.E.2d 1138; 
Jacobs v. Bd. of Cty. Commrs. (1971), 27 Ohio App. 2d 63, 65, 
272 N.E.2d 635. The court in Jarupan v. Hanna (2007), 173 Ohio 
App.3d 284, 2007 Ohio 5081, 878 N.E.2d 66, at P9, explained the 
differences between the rules as follows: 
  
“In contrast to Civ.R. 50(A)(4), Civ.R. 41(B)(2) allows a trial court 
to determine the facts by weighing the evidence and resolving any 
conflicts therein. Whitestone Co. [v. Stittsworth, 10th Dist. Franklin 
No. 06AP-371], 2007 Ohio 233, 2007 WL 155299, at P 13; Sharaf 

                                                 
2
 To the extent the Trial Court analyzed Defendants’ motion pursuant to Civ.R. 50(A), as 

opposed to Civ.R. 41(B)(2), the standard under Civ.R. 50(A) is more rigorous and satisfies the 
standard under 41(B)(2). Whitestone Co. v. Stittsworth, 10th Dist. Franklin No. 06AP-371, 2007 
Ohio 233, ¶ 15. 
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[v. Youngman, 10th Dist. Franklin No. 02AP-1415], 2003 Ohio 
4825, 2003 WL 22100140, at P 8. If, after evaluating the evidence, 
a trial court finds that the plaintiff has failed to meet her burden of 
proof, then the trial court may enter judgment in the defendant's 
favor. Daugherty [v. Dune], Franklin App. No. 98AP-1580, 1999 
Ohio App. LEXIS 6457, 1999 WL 1267342. Therefore, even if the 
plaintiff has presented evidence on each element of her claims, a 
trial court may still order a dismissal if it finds that the plaintiff's 
evidence is not persuasive or credible enough to satisfy her burden 
of proof. Tillman [v. Watson, 2nd Dist. Champaign No. 06-CA-10], 
2007 Ohio 2429, 2007 WL 1454781, at P 11. An appellate court 

will not overturn a Civ.R. 41(B)(2) involuntary dismissal unless 

it is contrary to law or against the manifest weight of the 

evidence. Whitestone Co. at P 13; Sharaf,  P8.” 
 
American Family at ¶ 10; emphasis added. 

In entering judgment for Defendants, the Trial Court complied with Civ.R. 41(B)(2) 

because it weighed the evidence (T., pg. 100, l. 12 – pg. 101, l. 4; pg. 103, l. 17 - pg. 104, l. 9; 

and R. 25) and assessed the credibility of the witnesses (T., pg. 99, l. 23 – pg. 100, l. 11). 

Under the manifest weight of the evidence standard, a Court of Appeals must be guided by 

the presumption that the findings of the trier of fact were indeed correct.  Seasons Coal Company 

v. City of Cleveland, 10 Ohio St.3d 77, 79-80, 461 N.E.2d 1273 (1984). 

[I]n determining whether the judgment below is manifestly against 
the weight of the evidence, every reasonable intendment and every 
reasonable presumption must be made in favor of the judgment and 
the finding of facts.  * * *  
 
“If the evidence is susceptible of more than one construction, the 
reviewing court is bound to give it that interpretation which is 
consistent with the verdict and judgment, most favorable to 
sustaining the verdict and judgment.” 
 

Seasons Coal at 80 quoting 5 Ohio Jurisprudence 3d (1978) 191-192, Appellate Review, Section 

603. 

The Seasons Coal Court further held that “The underlying rationale of giving deference 

to the findings of the trial court rests with the knowledge that the trial judge is best able to view 
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the witnesses and observe their demeanor, gestures and voice inflections, and use these 

observations in weighing the credibility of the proffered testimony.” Seasons Coal at 80. 

As such, Appellant will have to establish that the judgment rendered for Defendants was 

against the manifest weight of the evidence, with every reasonable presumption made in favor of 

the Trial Court’s judgment. 

B. Evidentiary Record Before the Court 

Appellant’s Brief is replete with citations to his own Complaint, to documents and web 

sites containing materials that are not evidence and were not of record before the Trial Court, and 

with requests that this Court take judicial notice of evidence that was not before the Trial Court.  

What is actually in the record clearly supports the Trial Court’s dismissal of Plaintiff’s action. 

It has long been axiomatic that the allegations in a complaint are not evidence.  See In re 

Estate of Paull, 90 Ohio App. 403, 101 N.E.2d 209, Syllabus ¶2 (8th Dist. 1950) (allegations 

contained in an application for removal of a fiduciary are not evidence); State v. Bonilla, 2nd Dist. 

Greene No. 2008 CA 68, 2009-Ohio-4784, ¶ 82 (unsubstantiated complaint is not evidence); and 

State v. Draher, 4th Dist. Ross No. 801, 1981 Ohio App. Lexis 11942, *4 (Sept. 10, 1981) (it is a 

fundamental principal that a complaint is not evidence of the allegations contained therein).  

While Plaintiff filed a Verified Complaint, the breadth of the allegations are beyond Plaintiff’s 

knowledge and the verification has little, if any, value. R. 1. The fact that Plaintiff did not testify 

confirms his inability to substantiate his allegations.  As such, Appellant’s citations to his 

Complaint have no evidentiary value and offer no support to his arguments. 

Likewise, Appellant’s repeated efforts to cite to “evidence” that was not before the Trial 

Court, such as the video of City Council’s December 7, 2015 press conference (Appellant’s Brief, 

pg. 9), are misplaced.  In Ali v. Vargo, 8th Dist. Cuyahoga No. 85244, 2005-Ohio-3156, ¶ 21, this 

Court held that “The court of appeals is bound by the record before it and may not consider facts 
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extraneous thereto. Paulin v. Midland Mutual Life (1974), 37 Ohio St.2d 109, 307 N.E.2d 908.”   

See also Prymas v. Byczek, 8th Dist. Cuyahoga No. 93470, 2010-Ohio-1754, ¶ 21 (Court of 

Appeals cannot consider evidence submitted for the first time on appeal citing Isbell v. Kaiser 

Found. Health Plan, 85 Ohio App.3d 313, 619 N.E.2d 1055 (8th Dist. 1993) and Middletown v. 

Allen, 63 Ohio App.3d 443, 579 N.E.2d 254 (12th Dist. 1989)).  Therefore, Appellant’s reliance 

upon materials that were not before the Trial Court cannot support his arguments. 

Finally, Appellant requests that this Court take judicial notice of the filings made in the 

Graham litigation pursuant to Evid.R. 201, including those made recently. (Appellant’s Brief, pg. 

13, FN 2).  The two most prominent filings from the Graham litigation upon which Appellant 

seeks to rely are the affidavit of Frank Sossi and the deposition of Mayor Summers both of 

which were attached to the Graham Plaintiffs’ March 14, 2016 motion for leave to file a second 

amended complaint (Appellant’s Brief, pg. 12-13 and 18-19). 

Evid.R. 201(B) provides that “A judicially noticed fact must be one not subject to 

reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the 

trial court or (2) capable of accurate and ready determination by resort to sources whose 

accuracy cannot reasonably be questioned.”  The filings made in the Graham litigation do not 

satisfy either prong of Evid.R. 201(B) because 1. they are not generally known within Cuyahoga 

County and 2. their accuracy cannot be readily determined in that they are being vigorously 

contested by the parties in the Graham litigation. 

Several Supreme Court of Ohio cases make clear that Appellant’s request that this Court 

take judicial notice of the Graham litigation filings must not be countenanced.  In Squire v. 

Greer, 117 Ohio St.3d 506, 2008-Ohio-1432, 885 N.E.2d 213, which was an election contest 

brought by a vanquished judicial candidate, the Supreme Court granted a motion to strike an 
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appendix that appellant had attached to her brief which contained six documents that were not of 

record.  In granting the motion to strike and refusing to take judicial notice of the documents, the 

Supreme Court noted that the attached documents “do not contain facts that are ‘not subject to 

reasonable dispute.’” Squire at ¶ 12.  See also Nat’l Distillers & Chem. Corp. v. Limbach, 71 

Ohio St.3d 214, 216, 643 N.E.2d 101 (1994) (Supreme Court refused to take judicial notice of 

adjudicative facts contained in earlier cases). 

Finally, App.R. 9(A)(1) provides that “The original papers and exhibits thereto filed in 

the trial court, the transcript of proceedings, if any, including exhibits, and a certified copy of the 

docket and journal entries prepared by the clerk of the trial court shall constitute the record on 

appeal in all cases.”  The record before this Court supports the judgment entered for Defendants. 

C. Appellant’s Assignment of Error No. 1 Should Be Overruled Because the 

Trial Court Did Not Abuse its Discretion in Consolidating the Preliminary 

Injunction Hearing with the Final Trial on the Merits 

Appellant argues in Assignment of Error No. 1 that he did not have adequate notice that 

the preliminary injunction hearing would serve as the final trial on the merits.  This assignment 

of error should be overruled because Appellant had adequate notice and a full opportunity to 

present his case and cannot establish that the Trial Court abused its discretion in consolidating 

the preliminary injunction hearing with the final trial on the merits. 

Civ.R. 65(B)(2) provides in relevant part that “Before or after the commencement of the 

hearing of an application for a preliminary injunction, the court may order the trial of the action 

on the merits to be advanced and consolidated with the hearing of the application.” Emphasis 

added.  Clearly, consolidation can occur after the commencement of the hearing. 

Moreover, the record before this Court establishes that Plaintiff had notice of Defendants’ 

motion to consolidate before the hearing commenced.  Defendants filed their motion to 

consolidate the preliminary injunction hearing with the final trial on the merits before the 
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preliminary injunction hearing commenced. R. 22.  Plaintiff’s counsel received notice of the 

filing of the motion to consolidate through the Court’s electronic filing system, by e-mail and by 

hand delivery to Plaintiff’s counsel before the commencement of the hearing.  R. 22; T., pg. 104, 

l. 10-24. 

While in chambers, Defendants’ counsel alerted Judge Friedman and Plaintiff’s counsel 

that a motion to consolidate the preliminary injunction hearing with a final trial on the merits had 

been filed. T., pg. 5, l. 19 – pg. 6, l. 6.  At the beginning of the preliminary injunction hearing, 

the parties argued Defendants’ motion to consolidate the preliminary injunction hearing with a 

final trial on the merits pursuant to Civ.R. 65(B)(2). T., pg. 6, l. 1 – pg. 12, l. 19.  While the 

Court held its ruling on Defendants’ motion to consolidate the preliminary injunction hearing 

with a final trial on the merits until the end of the hearing, it is undisputed that Plaintiff had 

notice of the potential for consolidation before the hearing commenced.  This is especially true in 

light of the nature of this case, the imminent vote of City Council on Ordinance 49-15, and the 

fact that Plaintiff waited until the eleventh hour to file his Complaint in an attempt to stop City 

Council’s vote on Ordinance 49-15. 

During the hearing, Plaintiff had a full opportunity to present his case calling three 

witnesses:  Dean Dilzell (T., pg. 15, l. 13-16), Dr. Terence Kilroy (T., pg. 20, l. 11-20), and 

Defendant City Council member Sam O’Leary (T., pg. 54, l. 14-22); and introducing four 

exhibits into evidence: Ordinance 49-15 with a copy of the Master Agreement attached (T., pg. 

24, l. 14 - pg. 57, l. 3-10), the minutes from City Council’s meeting on September 8, 2015 (T., 

pg. 57, l. 3-10), the minutes from City Council’s meeting on September 21, 2015 (T., pg. 61, l. 

23 - pg. 62, l. 15), and the minutes from City Council’s meeting on November 16, 2015 (T., pg. 

79, l. 14-21). 
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The cases cited in Appellant’s Brief are distinguishable from the instant case because the 

record before this Court clearly establishes that Plaintiff had notice of Defendants’ motion to 

consolidate before the hearing commenced and Plaintiff knew of, at least the possibility, that the 

hearing would be consolidated with the final trial on the merits.   Plaintiff relies heavily upon 

Turoff v. Stefanac, 16 Ohio App.3d 227, 475 N.E.2d 189 (8th Dist. 1984), but that case is 

factually distinguishable and its holding does not support Appellant’s assignment of error.  In 

Turoff, the trial court sua sponte consolidated the hearing on the motion for a temporary 

restraining order with a trial on the merits and there was no indication that either party was 

aware of the trial court’s intention to have the TRO hearing serve as a trial on the merits. The 

Court of Appeals, quoting Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981) (which 

Plaintiff has also cited), held that: 

“Should an expedited decision on the merits be appropriate, Rule 
65(a)(2) of the Federal Rules of Civil Procedure provides a means 
of securing one.  That Rule permits a court to “order the trial of the 
action on the merits to be advanced and consolidated with the 
hearing of the application.” the courts have commonly required 
that “the parties should normally receive clear and unambiguous 
notice [of the court's intent to consolidate the trial and the hearing] 
either before the hearing commences or at a time which will still 
afford the parties a full opportunity to present their respective 
cases.” Pughsley v. 3750 Lake Shore Drive Cooperative Bldg., 463 
F. 2d 1055, 1057 (C.A. 7 1972); Nationwide Amusements, Inc. v. 

Nattin, 452 F. 2d 651 (C.A. 4 1971). * * *” 
   

Turoff at 228-229 quoting University of Texas at 395.  Unlike the parties in Turoff, Plaintiff had a 

full opportunity to present his case in this matter calling three witnesses and introducing four 

exhibits. 

Plaintiff next cites Seasonings Etcetera, Inc. v. Nay, 10th Dist. Franklin No. 92AP-1056, 

1993 Ohio App. Lexis 1182 (Feb. 23, 1993), but this case is also factually distinguishable and its 

treatment of Civ.R. 65(B)(2)’s notice provision is dicta because there was no consolidation of a 
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preliminary injunction hearing with a final trial on the merits.  In that case, the trial court granted 

a TRO ex parte and extended the TRO by agreement of the parties until the trial court could rule 

on pending dispositive motions.  Defendant filed a motion to dismiss and to rescind the TRO and 

plaintiff filed a motion for preliminary injunction.  The trial court, on the basis of the parties’ 

briefing, granted defendant’s motion to dismiss with prejudice.  No preliminary injunction 

hearing was ever conducted and obviously the preliminary injunction hearing couldn’t have been 

consolidated with a trial on the merits.  Quite simply, the Seasonings Etcetera case bears no 

relationship to the instant matter and has no persuasive value. 

Plaintiff also relies heavily upon International Association of Firefighters (I.A.F.F.), 

Local 336 v. City of Middletown, Ohio, 12th Dist. Butler No. 83-02-020, 1983 Ohio App. Lexis 

15897 (Aug. 31, 1983), but that case is also factually distinguishable.  In that case, applicants for 

a civil service position sought a declaratory judgment that the city’s ordinance revising the 

process by which civil service candidates were selected was null and void.  The parties entered 

into an agreed TRO.  The trial court held a hearing on the motion for preliminary injunction.  

Approximately a month later, the trial court dismissed the complaint.  No parties moved for 

consolidation of the preliminary injunction with the final trial on the merits.  The Court of 

Appeals noted that “The record amply demonstrates that all parties involved did not consider the 

hearing on January 27, 1983, as a hearing on the merits.  The first time any one knew that the 

action was being decided on the merits was when the trial court issued its judgment.” I.A.F.F., 

Local 336 at *7.  The Court held that “The trial court could not render a decision on the merits 

without complying with Civ. R. 65(B)(2), especially after all concerned proceeded on the basis 

that the hearing was on a request for a preliminary injunction.” I.A.F.F., Local 336 at *9.  The 

instant case is distinguishable in that Defendants moved to consolidate the preliminary injunction 
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with the final trial on the merits before the hearing commenced, the parties argued the motion 

before the hearing commenced, and all parties knew the potential that the hearing could be 

consolidated with the final trial on the merits. 

Lastly, Plaintiff cites to Ohio Service Group, Inc. v. Integrated & Open Systems, L.L.C., 

10th Dist. Franklin No. 06AP-433, 2006-Ohio-6738, but that case is also procedurally and 

factually distinguishable.  In that case, the parties had an agreed judgment entry that the plaintiff 

sought to enforce.  A TRO hearing was held and was denied, but the trial court informed plaintiff 

that it could conduct discovery, pursue its motion to enforce the judgment, and that the case 

would be assigned to a magistrate.  The trial court then dismissed the case before it could be 

heard by the magistrate.  No preliminary injunction hearing was held.  While the Court of 

Appeals analyzed the case as having been consolidated pursuant to Civ.R. 65(B)(2), it appears 

that the only hearing was on plaintiff’s motion for TRO.  Moreover, it is clear that the parties had 

no notice that the hearing was in any way a final hearing on the merits and the trial court 

indicated that plaintiff would have further opportunity for discovery and a hearing in front of a 

magistrate.  Obviously, this case is so dissimilar to the instant case that it has no persuasive value. 

Moreover, Plaintiff’s arguments that he lacked an opportunity to prepare his case lack 

merit.  Plaintiff, undoubtedly for political reasons, chose the timing of when he filed suit – at the 

eleventh hour before City Council was to vote on Ordinance 49-15.  Plaintiff, who from the 

exhibits introduced during the hearing apparently had concerns about two City Council meetings 

held in September and one held in November, had an opportunity to conduct pre-suit depositions 

pursuant to Civ.R. 27(A) and to submit public records requests to the City. 
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Plaintiff also had a full opportunity to marshal all of the witnesses needed to establish his 

claims at the hearing.  Plaintiff had the ability to subpoena all seven City Council members and 

any other witnesses needed to establish Plaintiff’s claims. 

Given the circumstances giving rise to Ordinance 49-15 – LHA was losing money at an 

ever accelerating rate and was threatening to file for bankruptcy, which was requiring CCF to 

contribute more to the deal to satisfy the City’s demands, and a delay of any significance would 

likely kill the deal entirely – the City and the parties with whom it had negotiated were entitled to 

a decision before City Council voted on Ordinance 49-15 to know whether or not a vote would 

be proper so that, if not, the City could quickly take corrective measures to cure any potential 

violations.  Under the circumstances, the Trial Court ruled justly and the expediency with which 

this matter was handled was necessary and proper. 

The record is clear that Plaintiff had notice before the preliminary injunction hearing 

commenced that Defendant moved to consolidate the hearing with the final trial on the merits 

and had notice of the potential that the Trial Court may grant the motion after the parties argued 

it at the beginning of the hearing.  Moreover, Plaintiff had a full opportunity to present evidence 

to establish his claims at the hearing.  As such, the record clearly establishes that the Trial 

Court’s consolidation of the preliminary injunction hearing with the final trial on the merits was 

not unreasonable, arbitrary, or unconscionable and, therefore, Appellant cannot establish that the 

Trial Court abused its discretion in ordering the consolidation pursuant to Civ.R. 65(B)(2).  For 

these reasons, Appellant’s Assignment of Error No. 1 should be overruled. 

D. Appellant’s Assignment of Error No. 2 Should Be Overruled Because 

Plaintiff Did Not Establish that He Was Entitled to an Injunction and the 

Evidence of Record Supports the Trial Court’s Ruling 

Appellant argues that the Trial Court erred in denying his motion for preliminary 

injunction because the Trial Court misinterpreted/misapplied Ohio’s Open Meetings Act.  The 
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Trial Court, however, correctly applied R.C. 121.22 to the facts of record and the evidence 

clearly supports the Trial Court’s ruling.  Plaintiff cannot establish that the Trial Court’s decision 

denying his motion for an injunction was against the manifest weight of the evidence.3 

1. The Facts of Record Clearly Establish that City Council Properly 

Entered into Executive Session 

Plaintiff argues at great length that City Council conducted “secret” deliberations in 

executive session, but never even addresses the breadth of the allegations and injunctive relief 

sought in the Graham litigation. R. 14, 15, 16, and 17. Plaintiff likewise fails to address the real 

property the City was considering to purchase as part of the Master Agreement. R. 20. 

a. The Trial Court Correctly Ruled that the Pending Litigation 

Exception Permitted City Council to Enter into Executive 

Session 

While Plaintiff argues at length about how the Trial Court misinterpreted the pending 

litigation exception of R.C. 121.22(G), Plaintiff never addresses the breadth of the allegations 

and the relief sought in the Graham litigation.  Plaintiff presumably ignores the Graham 

litigation because even a cursory look at the breadth of the allegations and injunctive relief 

sought makes it abundantly clear that City Council adjourning to executive session was 

completely proper. 

                                                 
3
 Appellant has misstated this assignment of error.  Because the preliminary injunction 

hearing was consolidated with the final trial on the merits, “a determination on the merits 
effectively renders moot the consideration of a ‘likelihood of success on the merits’ for the 
preliminary injunction, and, accordingly, the decision to grant or deny a permanent injunction 
moots the issue of the right to a preliminary injunction.  Thus, the issue on appeal is the propriety 
of the trial court’s denial of the permanent injunction.”  The Procter & Gamble Company v. 

Stoneham, 140 Ohio App.3d 260, 268-269, 747 N.E.2d 268 (1st Dist. 2000).  For purposes of this 
brief, Appellees will treat this assignment of error as if Appellant challenged the propriety of the 
Trial Court’s denial of a permanent injunction. 
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Both the Graham Complaint and the Graham Amended Complaint sought temporary and 

permanent injunctive relief alleging that: 

Taxpayers are entitled to an injunction to prohibit the City in its 
official capacity and as ex-officio trustees of the LHA from 
entering into agreements with LHA and CCF to terminate or 
redirect required services at Lakewood Hospital, to restore such 
services, and to refrain from any further discussions with CCF in 
planning to close and raze Lakewood Hospital. 

 
R. 14, Count VII, paragraph 163 of the original Graham Complaint; R. 16 and 17, Count VII, 

paragraph 199 of the Graham Amended Complaint.  Both the Graham original and Amended 

Complaints sought to prevent the City from entering into agreements with LHA and CCF to 

terminate or redirect services at Lakewood Hospital and further sought to prevent the City from 

even discussing with LHA and CCF plans to close Lakewood Hospital. 

 Similarly, the Graham Plaintiffs’ emergency motion for a temporary restraining order 

and preliminary injunction sought, in part, “…to stop any further plans, discussions, and 

negotiations among all Defendants regarding the closure and demolition of Lakewood 

Hospital…”  R. 15, pg. 1 of the Graham Plaintiffs’ July 7 emergency motion for a temporary 

restraining order and preliminary injunction.  The relief sought in this emergency motion was to 

stop further plans, discussions, and negotiations between the City, LHA, and CCF regarding the 

potential closure of Lakewood Hospital. 

The breadth of the Graham Plaintiffs’ Complaint and Amended Complaint and their 

motion for temporary and preliminary injunction was so vast that the remedy sought was to stop 

further plans, discussions, and negotiations between the City, LHA, and CCF regarding the 

potential closure of Lakewood Hospital.  This encompassed many of City Council’s 

deliberations throughout the past year concerning the future of health care in Lakewood and 

Lakewood Hospital and effectively encompassed almost every single facet of the deliberations 
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City Council had since Resolution 8817-15 passed on September 8, 2015 authorizing the City’s 

director of law to negotiate with CCF and LHA. T., pg. 57, l. 7 – pg. 58, l. 5, pg. 64, l. 4-16.  

R.C. 121.22(G) provides in relevant part that: 

… members of a public body may hold an executive session … for 
the sole purpose of the consideration of any of the following 
matters:  (3) Conferences with an attorney for the public body 
concerning disputes involving the public body that are the subject 
of pending or imminent court action. 
 

 Every time that City Council adjourned to executive session and discussed with the 

City’s law director, another member of Lakewood’s law department, or outside counsel the 

pending litigation against the City, the impact it has had and or will have on negotiations 

concerning Lakewood Hospital, and simply whether to engage in negotiations or discussion at all 

with CCF and LHA was explicitly permitted by R.C. 121.22(G)(3) given the breadth of the 

allegations and injunctive relief sought by the Graham Plaintiffs.  City Council’s discussions 

concerning the development of a potential agreement with CCF and LHA were related to the 

pending litigation in the Graham matter because the pending Graham litigation sought injunctive 

relief to prohibit City officials from having any conversations with CCF regarding the closing of 

Lakewood Hospital. T., pg. 66, l. 8-17. 

 Moreover, a central tenet of the negotiations between the City, CCF, and LHA in arriving 

at the Master Agreement was the complete waiver of all claims between the parties as set forth in 

Paragraph 9.4 of the Master Agreement. R. 20, ¶ 9.4. 

 The Eighth District Court of Appeals has held that items discussed in executive session 

with an attorney concerning litigation broadly apply to everything discussed during that 

executive session.  See Chudner v. Cleveland City School District, 8th Dist. Cuyahoga No. 68572, 

1995 Ohio App. Lexis 3303, *7-8 (August 10, 1995) (holding that the 20 year old Cleveland 
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schools desegregation case had a direct bearing on the issues discussed during executive session 

including failed tax levies, community relations, busing of students, school safety issues, and 

education reform.)  The Graham Plaintiffs’ efforts to prevent the City from entering into 

agreements with LHA and CCF to terminate or redirect services at Lakewood Hospital and their 

attempt to prevent the City from even discussing with LHA and CCF plans to close Lakewood 

Hospital impacted every facet of the City’s negotiations with CCF and LHA concerning the 

future of healthcare in Lakewood.  Chudner permits executive sessions under these 

circumstances. 

b. The Trial Court Correctly Ruled that the Purchase of Property 

for Public Purposes Exception Permitted City Council to Enter 

into Executive Session  

Appellant focuses entirely on the sale of property at competitive bidding provision of R.C. 

121.22(G)(2) (Brief, pg. 22), but ignores the exception to enter executive session to consider the 

purchase of real property for public purposes.  The record establishes that City Council properly 

went into executive session to consider the potential purchase of real property from LHA.  

R.C. 121.22(G) provides in relevant part that “… members of a public body may hold an 

executive session … for the sole purpose of the consideration of any of the following matters:  (2)  

To consider the purchase of property for public purposes…”  During the executive sessions at 

issue, City Council considered the purchase of real property from LHA for public purposes as 

part of the negotiations with CCF and LHA.  The negotiations resulted in paragraph 5.6 of the 

Master Agreement which requires LHA to “convey the property known as the Curtis Block 

building (permanent parcel number 314-07-007) and any residential homes owned by LHA to 

the City for a purchase price of $1.” R. 20, paragraph 5.6. 

As such, R.C. 121.22(G)(2) and (G)(3) both provide a proper basis upon which City 

Council went into executive session.  The record before the Trial Court clearly supported the 
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Trial Court’s ruling that the executive sessions were proper.  As such, Appellant cannot establish 

that the Trial Court’s ruling is against the manifest weight of the evidence. 

2. Not All of City Council’s Meetings with its Lawyers Are Public 

Meetings Subject to the Open Meetings Act 

While the majority of the testimony in this case centered on the propriety of private 

discussions with the City’s attorneys occurring in the midst of Lakewood’s publicly-noticed 

meetings, it bears mention that Ohio Courts recognize that meetings between public bodies and 

their attorneys are often not subject to the Open Meetings Act in the first place — because they 

are not “deliberations” among the members of the public body.   

“The mere fact an issue of public concern is raised in closed session does not necessarily 

mean the action was deliberated.”  Brenneman Bros. v. Allen County Comm’rs, 3rd Dist. Allen 

No. 1-14-15, 2015-Ohio-148, ¶ 23, quoting Stainfield v. Jefferson Emergency Rescue Dist., 11th 

Dist. Ashtabula No. 84-CA-51, 2010-Ohio-2282, ¶ 35.  “Deliberations include more than 

information gathering, investigation, or fact-finding, and require that the public body entertain a 

discussion of public business among its own members.”  Brennaman, ¶ 23.  “A discussion 

includes an exchange * * * between the members of the public body, and not a question-and-

answer session with other persons.”  Brennaman, ¶ 23, quoting Krueck v. Kipton Village Council, 

9th Dist. Lorain No. 11CA009960, 2012-Ohio-1787, ¶ 14. “[I]n the absence of deliberations or 

discussions by the public body’s members, such a session is not a ‘meeting’ as defined by the act, 

so it need not occur in public.” Brennaman, ¶ 23, quoting Cincinnati Enquirer v. Cincinnati Bd. 

of Edn., 192 Ohio App.3d 566, 2011-Ohio-703, ¶ 15, 949 N.E.2d 1032 (1st Dist.). 

In the Cincinnati Enquirer case, the court of appeals held that a school board’s executive-

session meeting with its attorneys was not subject to the Open Meetings Act.  The purpose of the 

school board’s executive session was to discuss a contract with the school district’s attorneys and 
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ask questions of the attorneys related to the parties’ obligations under the contract.  Finding that 

the Open Meetings Act did not apply to this gathering of the board, the Court held:  

[N]o deliberations had taken place and no decisions had been 
reached during the board’s nonpublic information-gathering and 
investigative session.  In the absence of deliberations or 
discussions by board members at the session, the session was not a 
‘meeting’ as defined by the OMA, so it was not required to occur 
in public.  Consequently, the board did not violate the OMA by 
entering into the session.   
 

Cincinnati Enquirer at ¶ 15. 

The Court further found the fact that the private attorney-client meeting in question was 

held during a publicly noticed session to be of no import.  “[T]he timing of a public body’s 

investigative or information-gathering session is not determinative of whether an OMA violation 

has occurred,” Id. at ¶14.  “So even though the nonpublic information-gathering session had 

occurred during a regular meeting of the public body, no violation of the OMA had occurred 

because the session was not a meeting as that term is defined by the act.”  Id.; see also Steingass 

Mechanical Contracting, Inc. v. Warrensville Hts. Bd. of Edn., 151 Ohio App.3d 321, 2003-

Ohio-28, 784 N.E.2d 118 (8th Dist.). 

In Steingass, this Court rejected an argument that a school board’s contract award 

following private meetings with its lawyer violated the Open Meetings Act.  This Court found 

persuasive the fact that the meetings were investigative, and not deliberative, in nature, where 

board members consulted their attorney and heard the attorney’s “generic legal advice about the 

board’s rights and responsibilities when deciding whether to award a contract to a potential low 

bidder.”  Steingass at ¶ 51.  The Court further held that “[A]ny request for hypothetical, 

informational legal advice the board submitted to [the board’s lawyer] in the ‘executive sessions’ 
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clearly falls outside the matters R.C. 121.22 was passed to preserve — the public decision 

making process of the board.” Id. at ¶ 52. 

In Theile v. Harris, 1st Dist. Hamilton No. C-860103, 1986 Ohio App. LEXIS 7096 (June 

11, 1986), the Court affirmed the dismissal of a complaint seeking to invalidate the actions of a 

township board of trustees after they had met with their attorney in private session.  Embracing 

the precept that “[p]ublic officers have the right, duty and privilege in time of uncertainty to seek 

and receive advice and opinions from their duly constituted legal advisor,” the Court found that 

the private meeting with the township’s counsel was of an investigative nature and not a 

deliberative nature, and thus was not subject to the Open Meetings Act.  Id. at *16; see also 

Humphries v. Chicarelli, S.D.Ohio No. 1:10-cv-749, U.S. Dist. LEXIS 168038, *9 (Nov. 27, 

2012) (executive session did not violate Open Meetings Act because city council was permitted 

to meet privately with city attorney to seek or receive legal advice).   

Remarkably, although the decision in Theile was to disband a police district and not to 

close a hospital, the underlying complaint in that case contained all the same strained rhetoric 

found in this matter.  The appellant in Theile alleged that “[a]lthough the facade of public 

discussion followed the proposed new resolution, the passage of such resolution was still based 

upon deliberations and discussion conducted in several prior non-public meetings * * * [which] 

resulted in the crystallization of [appellees’] secret decision to [a] point just short of ceremonial 

acceptance.”  Theile, 1986 Ohio App. LEXIS 7096, *2.  The Theile case rejects, as this Court 

should, the fanciful notion that legislation must be invalidated merely because attorney-client 

meetings preceded the introduction of and public deliberation over the legislation. 

Theile, Steingass, and Cincinnati Enquirer all distinguish “deliberations” that must take 

place in publicly noticed (executive session or open) meetings from attorney-client private 
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meetings that enable a public body to learn its legal position vis-à-vis third parties with whom it 

may be either in contract or in dispute.  This is precisely the situation in which Lakewood City 

Council found itself in 2015.  After months of public deliberations, City Council adopted a 

resolution in early September 2015 authorizing its attorneys to negotiate a complex agreement 

with a sophisticated health care system, CCF.  T., pg. 64, l. 8-11; pg. 89, l. 6-10.  Negotiations 

ensued, while public deliberation continued.  T., pg. 19, l. 17 – pg. 18, l. 4; pg. 31, l. 7 – pg. 32, l. 

9; pg. 52, l. 1-18; pg. 56, l. 19 – pg. 57, l. 2; pg. 58, l. 6-20; pg. 60, l. 1 – pg. 61, l. 22; pg. 77, l. 

5-9; pg. 79, l. 1-5; pg. 84, l. 2-9.  During the negotiations, members of City Council conversed 

privately with their attorneys about the negotiations.  T., pg. 65, l. 1-18; pg. 67, 9-20; pg. 69, l. 

10 – pg. 70, l. 9; pg. 85, l. 20-24; pg. 89, l. 2-10; pg. 90, l. 23 – pg. 91, l. 1.  An agreement was 

reached in principle among the negotiating attorneys, and hours of additional public deliberation 

over that agreement followed once the terms of the agreement were introduced.  T., pg. 35, l. 17 

– pg. 38, l. 4; pg. 52, l. 1-18; pg. 77, l. 10 – pg. 78, l. 21. 

While the subjects of that new agreement (including a waiver of litigation claims and the 

purchase of real property for public purposes) permitted deliberations in executive session, any 

sessions in which the City’s attorneys gave City Council updates on the status of those 

negotiations simply were not meetings coming under the purview of the Open Meetings Act.   

The cases cited herein and the Open Meetings Act’s tacit endorsement of elective bodies’ 

private sessions with lawyers, advance the principles long held sacrosanct in our national 

jurisprudence — that clients have the “right, duty and privilege in time of uncertainty to seek and 

receive advice and opinions” from their counsel, Theile at *16, and that such advice must be 

sought and given privately.  Indeed, in Upjohn Co. v. United States, 449 U.S. 383 (1981), the 

U.S. Supreme Court wrote: 
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The attorney-client privilege is the oldest of the privileges for 
confidential communications known to the common law. Its 
purpose is to encourage full and frank communication between 
attorneys and their clients, and thereby promote broader public 
interests in the observance of law and administration of justice. 
The privilege recognizes that sound legal advice or advocacy 
serves public ends and that such advice or advocacy depends upon 
the lawyer’s being fully informed by the client. 
 

Upjohn at 389 (internal citations omitted); see also Galati v. Pettorini, 8th Dist. Cuyahoga No. 

101712, 2015-Ohio-1305, ¶ 18.  The position Appellant advocates not only abrogates one of the 

oldest privileges in the law, but also it undermines the public’s interest in having complex 

contracts negotiated reflectively and skillfully, with the full input of the representatives who have 

been elected to serve that same public. 

 The Trial Court in this case found that the executive sessions with the City’s lawyers 

were lawful (T., pg. 101, l. 16-18) noting that “[m]uch as we want the democratic process to be 

open, there are points at which it must be open, [and] there are points at which it should not be.”  

T., pg. 103, l. 6-9.  That wisdom, the progeny of centuries of jurisprudence, should not be 

upended merely because some citizens disagree with the decision of their City Council.  

3. The Record Clearly Supports the Trial Court’s Ruling that City 

Council Deliberated Ordinance 49-15 and the Master Agreement in 

Public  

Appellant argues that the Trial Court misconstrued what constitutes “deliberations” and 

further argues that City Council did not deliberate Ordinance 49-15 and whether to enter into the 

Master Agreement in public.  The record clearly establishes that such deliberations did, in fact, 

occur in public.  The testimony elicited from Plaintiff’s own witnesses established that City 

Council members received public comment, spoke to attendees, and spoke to one another during 

City Council meetings concerning Ordinance 49-15 and the Master Agreement. 
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During the December 7, 2015 City Council meeting, Ordinance 49-15 and highlights of 

the Master Agreement were read to the public for the first time.  T., pg. 32, l. 22 – pg. 33, l. 14; 

R. 19.  City Council had not deliberated about the Master Agreement before the first reading of 

Ordinance 49-15 on December 7, 2015. T., pg. 76, l. 20-25.  During the December 7, 2015 City 

Council meeting, City Council deliberated on Ordinance 49-15 and the key terms of the Master 

Agreement by having a productive and vigorous dialogue and discussion with members of the 

public and with each other for a period of a couple of hours. T., pg. 33, l. 18 – pg. 35, l. 21; pg. 

77, l. 10-20. 

During the December 14, 2015 City Council meeting, Ordinance 49-15 was read for a 

second time. T., pg. 36, l. 6-8.  By December 14, 2015, the Master Agreement had taken the 

form of an agreement, as opposed to highlighted terms, and it was appended to Ordinance 49-15. 

T., pg. 36, l. 9-13; R. 20.  The December 14, 2015 meeting was a special meeting of City 

Council and the only issue on the docket was Ordinance 49-15 and no other business of City 

Council occurred during that meeting. T., pg. 36, l. 21 – pg. 37, l. 1.  This meeting lasted in 

excess of three and a half hours. T., pg. 36, l. 14-17.  During this meeting, City Council members 

heard public comment on Ordinance 49-15 and the proposed Master Agreement. T., pg. 37, l. 2-

5.  Also during this meeting, City Council members made statements to the public and to each 

other. T., pg. 37, l. 17 – pg. 38, l. 4. 

 During the City Council meetings on December 7 and 14, City Council members heard a 

great deal of public comment and City Council members discussed the pros and cons of the 

Master Agreement.  T., pg. 78, l. 3-9.  The discussion among City Council members during the 

December 7 and 14 meetings included a City Council member interjecting a point or a remark 
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and another Council Member following that remark with his or her own assessment and asking 

for clarification of the previous remark or point. T., pg. 78, l. 3-25. 

 The record clearly supports the Trial Court’s decision, as the trier of fact, that City 

Council’s deliberations concerning Ordinance 49-15 and whether to enter into the Master 

Agreement were conducted in public.  As such, Appellant cannot establish that the Trial Court’s 

ruling is against the manifest weight of the evidence. 

4. The Trial Court Properly Denied Plaintiff’s Motion for an Injunction 

In addition to the reasons set forth above in sections III(D)(1), (D)(2), and (D)(3) supra 

which establish why Plaintiff’s motion for injunctive relief failed on the merits, the Trial Court 

also properly denied Plaintiff’s motion for an injunction because Plaintiff failed to establish by 

clear and convincing evidence an irreparable injury, the lack of harmful effect on third parties, 

and that the public interest would be served by the issuance of an injunction.  Based on the 

record before this Court, Plaintiff cannot establish that the Trial Court’s decision was against the 

manifest weight of the evidence. 

a. Plaintiff Failed to Establish Irreparable Injury 

Plaintiff’s failure to establish a violation of R.C. 121.22 also precluded his ability to 

establish irreparable harm.  Irreparable harm is presumed upon proof of a violation pursuant to 

R.C. 121.22(I)(3), but no violation was established.  Plaintiff also offered no evidence 

whatsoever that he personally had been irreparably harmed.   Plaintiff’s failure to establish a 

violation of R.C. 121.22 or to offer any evidence of personal irreparable injury resulted in the 

Trial Court properly denying Plaintiff’s motion for injunctive relief. 
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b. The Record Establishes that Third Parties Would Have Been 

Harmed by the Issuance of an Injunction 

Plaintiff also failed to establish that third parties would not be harmed by the issuance of 

an injunction.  The record sets forth the harm that both CCF and LHA would have suffered had 

an injunction issued. 

The Master Agreement establishes that LHA was losing significant money operating 

Lakewood Hospital in 2015.  R. 20.  For the first 10 months of 2015, LHA’s EBIDA (meaning 

earnings before interest, depreciation, and amortization expenses) was a loss of $4,931,000 

compared to a gain of $3,690,000 for the same period in 2014. R. 20, ¶ 6.1(c).  As part of the 

Master Agreement, CCF agreed, to a point, to be responsible to cover a shortfall if LHA’s funds 

become depleted, such as in covering the hospital’s wind down costs. R. 20, ¶ 3.3(b). Given 

LHA’s significant losses from operating Lakewood Hospital in 2015 and CCF’s obligation to 

cover LHA’s shortfall under the agreement, issuing an injunction would have harmed these two 

parties and quite likely caused this deal to collapse entirely. 

c. The Record Establishes that the Public Would Have Been 

Harmed by the Issuance of an Injunction 

Plaintiff also failed to establish that the public interest would be served by the issuance of 

an injunction and, in fact, the record establishes the opposite.  As a result of the Master 

Agreement, the City will receive significant funds and the issuance of an injunction would likely 

have resulted in the collapse of the deal and the resultant loss of funds going to the public. 

The Master Agreement sets forth that the following funds and benefits will go to the City 

and, therefore, the public: 

 $8,200,000.00 will be paid to the City by CCF from the sale of LHA’s property at 
850 Columbia Road, Westlake, Ohio. R. 20, ¶ 5.4. 
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 $7,000,000.00 will be paid to the City by LHA and/or CCF for demolition and/or 
rehabilitation of the current Lakewood Hospital site (the southeast corner of 
Detroit and Belle) to be used at the City’s sole discretion. R. 20, ¶ 6.2. 

 

 CCF’s will construct a new $34,000,000.00 Family Health Center across the street 
from the current Lakewood Hospital site with a new emergency room that will 
operate at a level of service generally consistent with or greater than the level of 
service that is being offered at Lakewood Hospital’s existing emergency room. R. 
20, ¶2.1(a) and ¶2.4. 

 

 CCF will pay fair market value to the City for the land on which the new Family 
Health Center will reside. R. 20, ¶5.1. 

 

 Up to $2,887,500.00 will be paid to the City in continuing payments under the 
modified 1996 Lease of Lakewood Hospital to LHA. R. 20, ¶ 5.5. 

 

 LHA will convey the Curtis Block building (permanent parcel number 314-07-
007) and all residential homes4 owned by LHA to the City for the purchase price 
of $1.00. R. 20, ¶ 5.6. 
 

These significant benefits flowing to the public would have likely disappeared along with 

the deal itself had the sought after injunction been issued. For all the foregoing reasons, 

Appellant cannot establish that the Trial Court’s decision denying Plaintiff’s motion for 

injunctive relief was against the manifest weight of the evidence. 

E. Appellant’s Assignment of Error No. 3 Should Be Overruled Because 

Plaintiff Did Not Establish that He Was Entitled to Either Declaratory or 

Injunctive Relief and the Evidence of Record Supports the Trial Court’s 

Ruling 

In support of Assignment of Error No. 3, Appellant rehashes the same arguments raised 

in support of Assignment of Error No. 2 and asserts that he was entitled to declaratory and 

injunctive relief.  This is not surprising in that the sought-after relief (in Counts Three and Four 

                                                 
4
 LHA conveyed by deed three homes to the City that LHA had owned on February 23, 

2016 (permanent parcel numbers 314-04-042, 314-04-030, and 314-04,034).  Seven other homes 
were subject to the Lease between the City and LHA and due to the modification of the Lease, 
effective December 21, 2015, LHA’s leasehold was terminated and the City regained control 
over those homes (permanent parcel numbers 314-04-045, 314-04-044, 314-04-043, 314-04-041, 
314-04-029, 314-04-031, and 314-04-033). 
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of the Complaint) is a declaration that the executive sessions City Council entered were unlawful 

and that its deliberations concerning whether to enter into the Master Agreement were held in 

secret, which are the same predicate arguments Plaintiff relied upon for his claim for a 

preliminary injunction. R. 1.  Likewise, Count 5 of the Complaint sought a permanent injunction 

similar to the preliminary injunction sought in Count Two of the Complaint, except for the 

permanent nature of the injunction. 

As such, the arguments set forth in Section III(D) supra fully address why Appellant 

cannot establish that the Trial Court’s decision denying Plaintiff’s declaratory and injunctive 

relief was against the manifest weight of the evidence, and Assignment of Error No. 3 should be 

overruled. 

F. This Appeal is Barred by Laches 

Given that Ordinance 49-15 became effective on December 21, 2015 and the Master 

Agreement authorized by Ordinance 49-15 was also executed on December 21, 2015, Appellant 

has unreasonably delayed this appeal without justification to the prejudice of Appellees and the 

other parties to the Master Agreement who already are performing in accordance with its terms. 

In State ex rel. Duclos v. Hamilton County Board of Elections, ___ Ohio St.3d ___, 2016-

Ohio-367, ¶ 13, the Court held that “The elements of laches are (1) unreasonable delay or lapse 

of time in asserting a right, (2) absence of an excuse for the delay, (3) knowledge, actual or 

constructive, of the injury or wrong, and (4) prejudice to the other party,” quoting State ex rel. 

Polo v. Cuyahoga Cty. Bd. of Elections, 74 Ohio St.3d 143, 145, 1995-Ohio-269, 656 N.E.2d 

1277. 

Plaintiff waited until three days before City Council was scheduled to vote on Ordinance 

49-15 to file his Complaint in an eleventh-hour attempt to stop the vote. R. 1.  The Trial Court 

announced that judgment was entered against Plaintiff from the bench on December 21, 2015. T., 
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pg. 100, l. 12 – pg. 101, l. 4; pg. 103, l. 17 - pg. 104, l. 9.  The judgment was journalized on 

December 22, 2015. R. 25.  Plaintiff waited ten days after the Court announced its ruling from 

the bench and nine days after the judgment was journalized to file his notice of appeal. R. 26. 

Appellant did not seek an injunction to stop the performance of the Master Agreement 

authorized by Ordinance 49-15 in this Court pursuant to App.R. 7(A).  Appellant did not attempt 

to have this appeal assigned to the accelerated calendar pursuant to App.R. 11.1 and Loc.App.R. 

11.1, in which case transmission of the record would have occurred within 20 days (compared to 

the 40 days it actually took) and the filing of Appellant’s brief would have occurred within 15 

days after the record was filed (compared to the 43 days it actually took). Loc.App.R. 11.1(B)(4).  

Further exacerbating Appellant’s delay is the fact Appellant requested an additional 20 days for a 

total of 83 days to prepare Appellant’s brief from the time the notice of appeal was filed. 

 There is no excuse for Appellant not expediting this appeal.  Appellant clearly knew on 

the afternoon of December 21, 2015 that the Trial Court was entering judgment in favor of 

Appellees.  Assuming that Appellant is successful on this appeal and then ultimately at another 

trial on remand, it would be highly prejudicial to the City of Lakewood and the other parties to 

the Master Agreement – CCF and LHA.  The parties to the Master Agreement are already 

performing their obligations under the agreement, which include, but are not limited to, the 

following transfers of real property and cessation of services which have already occurred: 

 LHA has sold LHA’s property at 850 Columbia Road, Westlake, Ohio to CCF 
with the proceeds of $8,200,000.00 being paid and/or payable to the City by CCF. 
R. 20, ¶ 5.4. 

 

 LHA has conveyed the Curtis Block building (permanent parcel number 314-07-
007) and three residential homes5 owned by LHA to the City. R. 20, ¶ 5.6. 

                                                 
5
 LHA conveyed by deed three homes to the City that LHA had owned on February 23, 

2016 (permanent parcel numbers 314-04-042, 314-04-030, and 314-04,034).  
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 The City has sold the land for the new Family Health Center to CCF for an 
appraised fair market value. R. 20, ¶5.1. 

 

 Lakewood Hospital has ceased in-patient care. R. 20, ¶3.1(a). 
 

Given the Appellant’s delay in pursuing this appeal and the lack of effort made to 

expedite the same and the prejudice a reversal of the Trial Court’s judgment would cause the 

City and the other parties to the Master Agreement, this appeal should be barred by laches. 

IV. CONCLUSION 

For all the foregoing reasons, Appellees respectfully request that this Court overrule 

Appellant’s assignments of error and affirm the Trial Court’s judgment. 
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Kevin M. Butler, Director of Law
City of Lakewood | Law Department
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kevin.butler@lakewoodoh.net
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Nancy Krajcer
nancykrajcer@gmail.com
Assistant to Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito Co., L.P.A.
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Monday, June 22, 2015 1:18 PM
To: Strachan, Shannon
Subject: FW: Hospital matters: a general update
Attachment(s): "A. Boutros to M. Summers 06192015.pdf", "Appraisal Westlake Medical
Campus 850 Columbia Rd..pdf", "Graham v. Lakewood - transcript 06042015.pdf", "D. Donley to
A. Boutros 06192015.pdf"

 
 

From: Butler, Kevin 
Sent: Monday, June 22, 2015 12:22 PM
To: Summers, Mike; Siley, Dru; Pae, Jennifer; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan,
Mary; Marx, Cynthia; Mary Louise Madigan (mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam
Cc: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)
Subject: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential. 
 
I hope you had a nice weekend.  Prior to Council’s Committee of the Whole meeting
tonight, here’s an update on our status related to the proposal before you:
 
Other healthcare systems: You may by now have read the developments from last
Friday, namely that MetroHealth’s Dr. Boutros sent Mayor Summers a letter that day
(attached) indicating his system is not interested in running Lakewood Hospital as an
inpatient facility.  (Here are links to articles on this update, from Crain’s and
Cleveland.com.)  At the same time as that letter came to us, I received a copy of a letter
(attached) from the Cleveland Clinic’s chief of staff, Dr. Donley, to Dr. Boutros, reassuring
Dr. Boutros that the Clinic would not stand in the way of MetroHealth submitting a
proposal for the site.  Dr. Donley’s letter is of less consequence now, and I’m not sure
how the two letters interrelate, if at all, but nonetheless I view this is as a fairly significant
development.  Note: Part of the scope of Huron’s work is to determine whether
Subsidium’s process might have yielded additional suitors for the operation of a
healthcare facility in Lakewood.  That won’t change with this news.
 
New master agreement: Robyn and I have been in conversations with Clinic and
Lakewood Hospital Association attorneys about the timing of the drafting a new master
agreement, always sure to caution the other parties that the city must complete its due
diligence process before we decide to engage in negotiating a deal.  Huron’s and your
input would, of course, be important contributions to this work if it came to pass.  In the
interim, we’ve requested updates to the master agreement from the Clinic, to the extent
the Clinic would propose to adjust certain items (for example, the location of the new
family health center).  We’ve also requested a listing of attachments to the master
agreement and who the Clinic proposes would draft each of those documents.  We have
no attachments at this point; they’re nothing less than essential to giving us all an
understanding of the deal being proposed. 
 
Huron Consulting’s work: Huron Consulting has begun its work on our behalf.  It’s
expected we’ll have the first deliverable from Huron – the firm’s views on healthcare
trends – this week.  By July 15, we should have the result of Huron’s work with respect to
Subsidium’s engagement and the analysis of the definitive agreement’s financial
covenants.  By July 22, we should have the result of Huron’s work on Lakewood Hospital’s
financial position and management fees, including a comparison with industry
benchmarks.  
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Litigation: We’ve obtained a transcript of the pretrial conference from the June 4 hearing
in Graham v. City of Lakewood before Judge John O’Donnell.  I’ve attached the transcript
for your review on the off chance you’d find compelling a bunch of lawyers talking.  We
continue to work through the claims process with our insurer, Trident, in order to
minimize our expense defending the lawsuit.  Meanwhile, we’ve retained Brzytwa, Quick
and McCrystal LLC to join this department in defending the suit.  Motions to dismiss from
all defendants are due by July 10, and it’s expected all defendants will file such motions. 
The plaintiffs would have until the second week of September to file responses to those
motions.
 
Real estate: The appraisal of the medical facility at 850 Columbia Road, ordered and
paid for by its owner, Lakewood Hospital Association, is in and was shared with us on
Friday.  I’ve attached it for your review.
 
See you tonight in Committee of the Whole.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com
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THE STATE OF OHIO,   )1
                     )  SS:  JOHN P. O'DONNELL, J.
COUNTY OF CUYAHOGA.  )2

                IN THE COURT OF COMMON PLEAS3
                       (CIVIL BRANCH)

4
EDWARD GRAHAM, et al.,        )
                              )5
          Plaintiffs,         )
                              )6
       vs.                    )     Case No. CV-15-846212
                              )7
CITY OF LAKEWOOD, et al.,     )
                              )8
          Defendants.         )

9
                            - - -
                  TRANSCRIPT OF PROCEEDINGS10
                            - - -
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13
     Christopher M. DeVito, Esq.,
         On behalf of the Plaintiff;14
     Kevin M. Butler, Esq., and E. John Brzytwa, Esq., and
     Robert Cahill, Esq.,15
         On behalf of Defendants City of Lakewood and
         Mayor Michael Summers;16
     James Wooley, Esq., and Tracy Stratford, Esq.,
         On behalf of Defendants The Cleveland Clinic and17
         Delos Cosgrove, M.D.;
     Jeffrey R. Huntsberger, Esq., and Ann M. Hunt, Esq.,18
         On behalf of Defendants Lakewood Hospital
         Association and Thomas Gable;19
     Thomas M. Ehrnfelt, Esq.,
         On behalf of Defendants Lakewood Hospital20
         Foundation and Kenneth Haber;
     Katherine A. Klaeren, Esq.,21
         On behalf of Defendant Subsidium Healthcare, LLC.

22

23

Kerri L. Nestor, RPR24
Official Court Reporter
Cuyahoga County, Ohio25
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THURSDAY AFTERNOON SESSION, JUNE 4TH, 20151

               PROCEEDINGS2

        THE COURT:             All right.  We're3

on the record in Edward Graham, et al. versus City4

of Lakewood, et al.  This is Case No. 846212.5

Chris DeVito is here representing the Plaintiffs.6

        Mr. DeVito, other than Mr. Graham, are any7

other named Plaintiffs present?8

        MR. DeVITO:            No, your Honor.9

        THE COURT:             Okay.  Who's going10

to speak for Lakewood?  Mr Butler?11

        MR. BUTLER:            Mr. Brzytwa and I,12

Judge, if that's possible.  I'm happy to begin, if13

you'd like.14

        THE COURT:             So John Brzytwa and15

Kevin Butler are here for Defendant City of16

Lakewood.  Robert Cahill is also with you?17

        MR. BRZYTWA:           Yes.18

        THE COURT:             All right.  Who19

expects to speak for The Cleveland Clinic?20

        MR. WOOLEY:            Your Honor, it's21

Jim Wooley.  It would either be myself or Tracy22

Stratford.23

        THE COURT:             Okay.  I don't know24

Katherine Klaeren.25
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        MS. KLAEREN:           Katherine Klaeren,1

your Honor.2

        THE COURT:             Pardon me?3

        MS. KLAEREN:           Katherine Klaeren4

for Subsidium, your Honor.5

        THE COURT:             Klaeren?6

        MS. KLAEREN:           Yes.7

        THE COURT:             Is that how it's8

pronounced?9

        MS. KLAEREN:           Yes.10

        THE COURT:             K-l-11

        MS. KLAEREN:           A-e-r-e-n.12

        THE COURT:             -- a-e-r-e-n.13

Okay.  Thank you.  Thomas Ehrnfelt is here for14

Lakewood Hospital Foundation, Kenneth Harber.  Ann15

Hunt and Jeff Huntsberger --16

        MR. HUNTSBERGER:       Huntsberger.17

        THE COURT:             Thank you.  -- are18

here for Lakewood Hospital Association and Tom19

Gable.  As I already mentioned, Mr. Butler,20

Mr. Brzytwa, and Mr. Cahill are here for Defendant21

City of Lakewood and the mayor.  Michael Summers I22

know is here.23

        Is any other party here for the defense?24

        MR. BUTLER:            Well, we have a25
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council member here from the City of Lakewood,1

Ryan Nowlin, your Honor.2

        THE COURT:             Okay.  So3

Mr. Nowlin is here.  Is anybody else here on this4

case who hasn't been introduced on the oral5

record?  Sounds like we have them all.6

        First things first, this is a lawsuit7

styled in part as a taxpayer's lawsuit on behalf8

of the City of Lakewood under Revised Code 733.59.9

I'd expect that some of you in this room know,10

some of you may not, but you should be aware that11

I do live in Lakewood.  I consider the taxpayer's12

lawsuit to be in essence a derivative lawsuit,13

very comparable or analogous to a corporate14

derivative lawsuit, which is to say at least the15

part of the case brought under 733.59 would, if16

shown to be meritorious, be a benefit of the City,17

not necessarily to the individual taxpayers,18

either the ones bringing the lawsuit or every19

taxpayer in the City of Lakewood.20

        Under Rule 2.11 in the Code of Judicial21

Conduct, a judge shall disqualify himself in any22

proceeding in which his impartiality might23

reasonably be questioned.  That rule also gives24

seven particular circumstances that if met require25
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disqualification.  And then, generally, as I just1

said, if there are any that are not listed in the2

rule which would cause a judge's impartiality to3

reasonably be questioned.4

        In looking at Rule 2.11(A) because I do5

live in Lakewood, it can be said, I suppose, that6

I have some interest that could be affected by the7

proceeding.  I will say this.  If I do, it has got8

to be a de minimis interest.  I can't fathom what9

it would be beyond a de minimis interest.  And I10

really don't know that it would be substantially11

affected by the proceeding.12

        Under Rule 2.11(A)(3), I suppose my family13

and I have -- can be said by someone to have an14

economic interest in the subject matter.  I just15

can't believe -- I can't see how that is possibly16

true.  And I don't see any other explicit readings17

meriting disqualification.  I will tell you on the18

oral record that I have no opinion on the merits19

or not of this lawsuit.20

        If the Plaintiffs' case proves to be21

meritorious, I will happily, because it is my22

duty, find against the City of Lakewood in23

whatever way I might be called upon to short of24

the trial because I see there is a jury demand.25
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And by the same token if there's some legal or1

other deficiency in the case, I'll just as2

happily, because it is my duty, find in favor of3

Lakewood and against the Plaintiffs who are my4

fellow Lakewood residents.5

        I should also tell you that I'm certainly6

acquainted with Mr. Graham, mostly as a lawyer.  I7

feel like I run into him, though, from time to8

time as a neighbor or resident of Lakewood.  I'm9

acquainted with the mayor as a neighbor and a10

resident and as a mayor.  First of all, I have11

little doubt that I'm able to rule against either12

of them if the facts and if the law merit it.  The13

relationships I have with them are not so14

extensive that I'd be worried about jeopardizing15

the relationships.  There's no question I prefer16

to be on good terms with everybody, but as a judge17

you can't always be on good terms with everybody.18

        In looking at the Complaint, I do not know19

Ms. Harkness.  At least I don't think I do.  I20

know a Harkness family, but they lived in a21

different part of Lakewood and now most of them22

live in West Park.  I don't think I know23

Mr. Grulich.  If I saw him maybe I would say24

otherwise, but the name doesn't seem familiar.25
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I'm quite confident I don't know Deborah Meckes or1

Amy Dilzell.2

        On the other side, I'm not personally3

acquainted with any of the individual Defendants.4

I recognize at least one of the names, but I don't5

know the people, so I wanted to tell the parties6

of those things before we do anything.  If you7

think that I should be disqualified, then you8

should proceed as you see fit.9

        At this point, unless someone can really10

show me how I do have an interest in the case, I'm11

not going to voluntarily disqualify myself, but12

you're welcome to think -- if you think I should13

be disqualified for any of the reasons disclosed14

to take whatever action you deem appropriate.15

        The next thing, Mr. DeVito -- well,16

everybody, I should say.  The reason a pre-trial17

conference was scheduled for today, just about a18

week or so after the lawsuit was filed, is not19

because I assume there's service on all Defendants20

and certainly not because any Defendant has21

interposed a response to the pleading.  It is22

instead because the Complaint includes request for23

injunctive relief and the word temporary is24

mentioned in there.  I don't have it right in25
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front of me, but the point is it can be construed1

as to ask for a temporary restraining order,2

which, of course, needs to be dealt with as soon3

as possible.4

        My first question then, Mr. DeVito, is are5

you looking for a TRO?6

        MR. DeVITO:            We will be, your7

Honor, yes.  We have not filed a motion for a TRO,8

but that's part of the relief we have requested in9

the Complaint.10

        THE COURT:             Okay.  So am I safe11

in assuming, at least for the moment until you do12

file such an explicit motion, that you're not13

pushing for any kind of hearing or motion for14

preliminary injunction relief?15

        MR. DeVITO:            No.  I sent a16

Litigation Hold Letter to The Clinic's attorneys17

and asked them to contact me to discuss certain18

issues.  I have not heard back from them yet, but19

that was one of the issues to see if we could20

voluntarily enter into a temporary restraining21

order.  I have not heard or spoke to them yet, but22

I have offered that to them to save the Court's23

resources.24

        THE COURT:             The contract runs25
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until 2026, but I wasn't sure I exactly got this1

from the Complaint.  I read the Complaint.  I2

didn't take notes as I was reading.  Has there3

been some accommodation made between the parties4

to the contract for when it will end?  In other5

words, when the hospital will be closed and things6

will start happening?7

        MR. DeVITO:              There's been no8

accommodations to the contract.  It's in place in9

existing what is -- wasn't attached to the10

Complaint and maybe it should have been, but the11

January 2015 Letter of Intent between The12

Cleveland Clinic, Lakewood Hospital Association,13

and Lakewood Hospital Foundation and on that the14

City has two counts of members and the mayor who15

unanimously voted for the Letter of Intent, which16

is a proposal to raze or close Lakewood Hospital.17

        THE COURT:             When would18

demolition begin at the earliest?19

        MR. DeVITO:            That has not been20

disclosed.21

        THE COURT:             Wouldn't counsel22

have to act in order to amend the contract?23

        MR. DeVITO:            We believe that24

they should act or we're concerned that they may25
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do something extraordinary to perfect that lease1

action without general rules or timing, so we felt2

uncomfortable when two of those council members3

and the mayor had already voted.  And part of the4

Letter of Intent says the mayor must publicly5

speed forward with its Letter of Intent, so we6

don't feel comfortable that we get the due process7

necessary.8

        THE COURT:             Well, my impression9

is, and I don't claim to know this to a certainty,10

that before the city as a party to a contract can11

agree to amend the contract, essentially that city12

has to act through the ordinary legislative13

process, including posting on an agenda and having14

one or more hearings, and then having council and15

the mayor sign off.  Am I wrong on that?16

        MR. DeVITO:            We believe you're17

correct, your Honor, but our concern is that these18

two council members and the mayor sitting in ex19

officio on the board of LHA are currently bound by20

the contracts and laws of Lakewood.  By their21

voting affirmatively, unanimously with the LHA22

board to close or raze the hospital, we believe23

they violated their fiduciary duties in the24

existing contracts.25
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        THE COURT:             Well, putting that1

aside, the board of Lakewood Hospital2

Association's a party to the lease, right?3

        MR. DeVITO:            Correct.4

        THE COURT:             Has essentially5

voted to amend the lease to allow for certain6

things to happen, but in essence it's going to7

allow for the current tenant to depart about nine8

years early, right?9

        MR. DeVITO:            Yes, that's --10

that's part of the other part of the Complaint,11

though, we believe they already did breach the12

contract.13

        THE COURT:             No, I understand14

all that.  The action you fear is the closing and15

demolition of the hospital, right?16

        MR. DeVITO:            That and the other17

transfer or discontinuation of required medical18

services, which we believe are occurring, have19

occurred, and will occur.20

        THE COURT:             I was going to say21

don't you claim that much of that has already22

happened?23

        MR. DeVITO:            We claim that some24

of it has, but the proposal is and understanding25
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is other proposed equipment or services are being1

transferred to other wholly-owned Cleveland Clinic2

Hospitals.3

        THE COURT:             So if you can't get4

the opponents to agree or more or less stand still5

for some period of time, the injunctive relief you6

seek is going to be, A, to prevent the closing,7

B, to prevent the demolition, of course, and, C,8

to prevent the discontinuation of services at the9

hospital?10

        MR. DeVITO:            Correct, your11

Honor.12

        THE COURT:             All right.  Well,13

Mr. Butler, is it possible for those things14

contemplated in the Letter of Intent to be15

undertaken by the City without putting notice of16

the proposed plans on an agenda and having one or17

more hearings on it?18

        MR. BUTLER:            Absolutely not,19

your Honor.  Under the chief governing document of20

the City of Lakewood, which is our second amended21

charter, the City may only act by operation of an22

ordinance or a resolution unless the charter23

otherwise provides.24

        THE COURT:             Right.25
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        MR. BUTLER:            And so every action1

undertaken by the government of the City must be2

ultimately countenanced by some piece of3

legislation.  There has been no piece of4

legislation even drafted in this case, your Honor,5

much less introduced and discussed, and so6

anything involving the real assets of the City,7

like, the land and the building in which Lakewood8

Hospital sits, any transactions involving real9

estate all have to be done by ordinance or10

resolution.11

        They have -- of course it's going to be by12

contract, which has not yet been vetted by city13

council, but that contract has to be attached to14

an ordinance or resolution giving someone in the15

City the authority to sign it and that legislation16

hasn't even been prepared yet and the contract17

hasn't been discussed among the parties yet.18

        THE COURT:             So ordinarily then19

a contract would be agreed to in principle at20

least, if not necessarily signed on the dotted21

line, then council and the mayor would ratify the22

contract and incorporate it into a piece of23

legislation or the council ratifies it just by the24

incorporated legislation?25
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        MR. BUTLER:            Council would vote1

on a piece of legislation which within its body2

would say the City is hereby authorized to enter3

into the contract or contracts attached to this4

legislation.5

        THE COURT:             So for timing the6

mayor or his proxies would negotiate the contract,7

come to terms with the non-municipal parties, the8

mayor then wold present it to council and say, I'd9

like to enable legislation, and it's up to council10

to set a hearing and to consider the legislation,11

right?12

        MR. BUTLER:            Correct.13

        THE COURT:             And council, if it14

deemed fit, could sit on it for as long as it15

liked, right?16

        MR. BUTLER:            Correct.  And, your17

Honor, not to put too fine a point on it, but18

council and the mayor could both participate in --19

        THE COURT:             Negotiations?20

        MR. BUTLER:            -- using outside21

counsel to negotiate the terms of that agreement22

before it's introduced to legislation.  That's23

perfectly acceptable.24

        THE COURT:             There's nothing25
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preventing the executive from inviting the1

legislative branch from participating in the2

negotiations, but in the end the contract is3

ratified, if you will, by the executive4

signature --5

        MR. BUTLER:            Well, that's6

correct.  Council would give the executive branch7

the authority to sign, that's correct, your Honor,8

yes.9

        THE COURT:             To sign.  And even10

if this were done as emergency legislation, isn't11

there a posting of the 30-day notice or something12

like that?13

        MR. BUTLER:            Your Honor, there's14

so many opportunities for Lakewood citizens to15

counteract legislation that have not been16

mentioned.  Under our charter, for example, once17

legislation is passed, whether in emergency form18

or not in emergency form, that term of art just19

has to do with when the legislation goes into20

effect.21

        THE COURT:             Okay.  Doesn't22

dispense with all notice requirements?23

        MR. BUTLER:            Correct.24

        THE COURT:             What are the25
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minimum notice requirements?1

        MR. BUTLER:            In a case like2

this -- well, the charter says that every3

ordinance must be read on three separate occasions4

before passage; however, city council may suspend5

the rules under certain circumstances and vote to6

adopt a piece of legislation without the required7

three readings.8

        I don't anticipate that would happen with9

such an issue of this kind of magnitude, your10

Honor, but in any event, we believe that would be11

permissible under the charter with respect to12

emergency legislation that has to do with whether13

or not an ordinance becomes effective on the14

mayor's signature or 40 days from the mayor's15

signature.16

        THE COURT:             I understand.17

Mr. DeVito, my questions at this point are not18

designed to get at the merits or not of the19

Complaint.  They're simply designed to get a sense20

of whether what you fear can come to pass rather21

swiftly, and I think the answer to that is no.22

        MR. DeVITO:            Generally, I agree,23

but there are -- as Mr. Butler will tell you, if24

two-thirds of the legislature votes, they can do25
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legislation and bypass the three readings under1

the charter.2

        The mayor has already came out publicly3

and said there's a time constraint on him because4

the public statements by Mr. Summers has been5

Metro had an offer, wasn't responding by five6

months, they sent letters and correspondence back7

and forth, which we've got public records, and8

they've told Metro we are under a huge time9

constraint, respond by, you know, next week.10

        So we are in fear from the public11

representations and writings of the mayor that he12

believes -- and we don't believe it.  We believe13

they have a contract in place that runs through14

2026 and there has to be readings, but there are15

ways to get by that and we're concerned with his16

public statements and other actions.17

        THE COURT:             Well, without18

having him weaken whatever negotiation position19

they have, isn't it possible those claims are made20

to get that other negotiating partner to be21

involved?22

        MR. DeVITO:            We don't know.23

There's been part of the Complaint -- and I don't24

want to get into the merits.  There's been a25
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little lack of transparency about what the1

communications were with this other party.  What2

we do know is MetroHealth, after not being3

responsive for five months, withdrew the proposal,4

which was the only proposal that met the request5

for proposal to keep the hospital operating.6

        We are concerned that the actions are7

speaking louder than words when they have two8

proposals, one to abide by the lease and run the9

hospital, and they accept another one preferred by10

the Lakewood Hospital Association.  We're not11

comfortable with the executive or its legislature.12

That's why we filed the taxpayer's.13

        THE COURT:             Okay.  In summary,14

right now you're not insisting that there's any15

sort of hearing on a request for injunctive16

relief, but it is possible you'll be coming in17

with such a motion in the relatively near future?18

        MR. DeVITO:            Correct, your19

Honor.  I would like to have the opportunity now20

that we're all in the room together and I can21

speak with the other representatives of the22

defense and see if we can agree as sometimes23

happens if their position is as they've24

represented to the Court, that nothing will be25
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done except for the ordinary course.  We'll have1

time frames that maybe we can agree on, a consent2

TRO or preliminary injunction, that things do3

happen in the expected or normal procedure.4

        THE COURT:             Well, I'm not going5

to insist that your opponents answer those6

questions, at least on the oral record, because7

we're talking about negotiation for the control8

and the tenancy of real estate and so they may9

want to assure you privately that they will or10

won't do this or that, but I don't know who they11

are negotiating with.12

        Frankly, I don't know if counsel for the13

City would want to assure you of that in the14

presence of the counsel for The Clinic and so on.15

I haven't thought through those things.  The point16

is, I'm not going to require them to answer such17

questions, but you should certainly approach them18

off the record to see if they're interested in19

assuring you that things will stay as they are for20

a certain amount of time.21

        As to that request for injunctive relief,22

it exists, but it's not yet ripe or urgent, I23

guess, is what I would say.  Count 1, Mr. DeVito,24

is the taxpayer's suit.  On this count you, as I25
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perceive it, will have the Plaintiffs stand in the1

shoes of the City, as the executive would say, and2

enforce the existing lease.3

        Am I more or less summarizing Count 1?4

        MR. DeVITO:            You are, your5

Honor.6

        THE COURT:             Who is the7

Defendant, if you will, on Count 1?8

        MR. DeVITO:            The Defendant on9

Count 1, I believe, would be Lakewood Hospital10

Association, Cleveland Clinic Foundation, and11

potentially Lakewood Hospital Foundation depending12

on what their participation will be.13

        THE COURT:             Well, this is why I14

asked.  Isn't the party to the lease Lakewood15

Hospital Association?16

        MR. DeVITO:            The party to the17

lease is Lakewood Hospital Association, but by the18

definitive agreement attached to the 1997,19

Cleveland Clinic agrees to abide by and make sure20

LHA does not --21

        THE COURT:             Yeah, but isn't22

the definitive -- aren't the parties to the23

definitive agreement LHA, Lakewood Hospital24

Association, and The Cleveland Clinic Foundation?25
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        MR. DeVITO:            Correct, your1

Honor.2

        THE COURT:             So how does -- I3

mean, you're in essence the mayor here today.4

You're representing the mayor.  How does the mayor5

have the right to enforce or not to claim a breach6

of the definitive agreement?7

        MR. DeVITO:            The definitive8

agreement gives the mayor the right to enforce it9

against the Cleveland Clinic Foundation.  It's a10

lengthy brief -- Complaint.  Excuse me.  I11

apologize.  There's a specific provision that says12

the mayor has the right to enforce the lease13

obligations against The Cleveland Clinic14

Foundation.15

        THE COURT:             Do you agree with16

that, Mr. Wooley?17

        MR. WOOLEY:            No, your Honor.18

        THE COURT:             So we have at least19

an issue there.  Okay.20

        MR. WOOLEY:            Your Honor, we21

would be happy to brief any of these issues that22

you're raising, including the last one.  I don't23

know if you're going to go down a laundry list of24

things.  We're taking notes the best we can,25
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but --1

        THE COURT:             The reason I'm2

going down the laundry list is I just want to get3

a sense of what you might say initial issues are4

and aren't.  I expected that there would be a5

question about whether The Cleveland Clinic could6

be held to a lease to which it is not a party.7

Count, Mr. DeVito, 1(B), taxpayer's suit,8

municipal claim pursuant to city charter, can you9

summarize this cause of action?10

        MR. DeVITO:            Yes, your Honor.11

The second amended charter of the City of Lakewood12

has pretty much adopted the same statutory13

provision of the Ohio Revised Code for a14

taxpayer's suit.  So we're bringing Count 1,15

taxpayer's suit, by the Revised Code by their16

charter and then the third Count 1(C) is the17

common law taxpayer's suit.18

        THE COURT:             Okay.  So suffice19

to say that the issues in Counts 1, 2, and 3 are20

really the same?21

        MR. DeVITO:            Correct, your22

Honor.23

        THE COURT:             Okay.  Thank you.24

        MR. WOOLEY:            Your Honor, I25
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believe those are 1-A, B, and C?  Is that what the1

Court is referring to?2

        THE COURT:             Right.  Count 2,3

Mr. DeVito, is breach of contract (intended4

third-party beneficiary).  Now, this is, if I read5

this, not a taxpayer's suit where you're standing6

in the shoes of the mayor or the city, but this is7

a suit where the five taxpayers who are Plaintiffs8

are representing themselves and every other9

taxpayer as an intended beneficiary.10

        Am I reading this one correct?11

        MR. DeVITO:            You are, your12

Honor.13

        THE COURT:             And this is, again,14

as intended beneficiaries to the lease between LHA15

and CCF, accurate?16

        MR. DeVITO:            Correct.17

        THE COURT:             Okay.18

Mr. Ehrnfelt, does LHA perceive an issue here19

about whether the taxpayers have a standing to20

bring this claim?21

        MR. EHRNFELT:          Your Honor, just to22

clarify, I represent Lakewood Hospital Foundation.23

        THE COURT:             I'm sorry.  Yeah, I24

knew that.  Ms. Hunt?25
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        MS. HUNT:              Your Honor, we1

haven't necessarily briefed this issue yet, but I2

would anticipate there is some argument.3

        THE COURT:             I know you haven't4

briefed it.  I would have seen that.  I'm sure5

you've looked at the Complaint and formed some6

initial thoughts about what issues exist.7

        Is this one that you think does exist?8

        MS. HUNT:              I believe so.9

        MR. HUNTSBERGER:       Well, I think an10

important point in all of this is that really the11

only document signed by LHA at this point has been12

a Letter of Intent, non-binding Letter of Intent.13

That Letter of Intent is actually one at this14

point.  The board will be looking again at the15

potential for renewing the Letter of Intent.  The16

board has not made any decision -- any final17

decision on anything regarding Cleveland Clinic18

Foundation, Metro, for that matter, or anything19

else.20

        THE COURT:             So the issues would21

be standing and no breach?22

        MR. HUNTSBERGER:       Yes.  Yes, your23

Honor.24

        MR. BRZYTWA:           If I may, your25
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Honor.1

        THE COURT:             So, Mr. DeVito, you2

claim, though, that some breaches have already3

occurred by moving equipment and services out of4

there?5

        MR. DeVITO:            Correct, your6

Honor.7

        THE COURT:             Okay.8

        MR. BRZYTWA:           If I may as by way9

of argument to inform the Court this is the10

preamble to the Letter of Intent that shows that11

it's not enforceable, wasn't intended to be12

enforceable, and wasn't, in fact, a preliminary13

document regarding further negotiations.14

        THE COURT:             Well, he has --15

when I say he, of course, I mean Mr. DeVito, but I16

guess it would be the Plaintiffs have alleged not17

only that you're about to breach by demolishing18

the hospital, but that you have breached by moving19

services out and not conforming in -- or not20

performing in conformance with the contract.21

        Mr. DeVito, Count 3, breach of fiduciary22

duty, this is against LHA and CCF as fiduciaries23

for the taxpayers or for the city?24

        MR. DeVITO:            I think it could be25
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one in the same, I believe, but they're -- the1

fiduciary duty, we believe, runs to the city2

residents, but we believe it also creates a3

fiduciary duty because its assets are held and4

owned by the city of the hospital that they5

entrusted with LHA and CCF.  There are multiple6

breaches of fiduciary duty, some to the city and7

some to the residents and employees.8

        THE COURT:             How was the9

fiduciary duty created?10

        MR. DeVITO:            Some by statute,11

some by contract, the 1930 law, the 1997 law12

ordinances and second amended charter.  And then13

the contracts themselves that we've discussed, the14

definitive agreement, and then the lease.15

        THE COURT:             Well, how does a16

statute or a charter, which is a statute17

essentially, create a fiduciary duty by Lakewood18

Hospital Association or Cleveland Clinic19

Foundation running toward a city residence?20

        MR. DeVITO:            Sure.  The law in21

Ohio -- the common law in Ohio is that a fiduciary22

duty can be created by statute, so that's one23

theory of one way.24

        THE COURT:             But who does the25
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duty run to, the municipal corporation creating --1

enacting a statute?2

        MR. DeVITO:            Well, I think it3

does.  And the intended beneficiary.  So the4

statute was created for the City of Lakewood and5

the intended beneficiary as set forth in the6

ordinances and the second amended charter were7

for --8

        THE COURT:             Yeah, but -- I'm9

sorry for interrupting you.10

        MR. DeVITO:            No problem.11

        THE COURT:             You'll certainly12

get your say.  Doesn't a fiduciary duty have to be13

affirmatively undertaken by the party upon whom14

the duty is imposed?15

        MR. DeVITO:            My understanding,16

and I believe that -- no.  It can be created by17

stat -- can be created by statute is -- one way to18

create the fiduciary duty in Ohio is by statute.19

Let me finish.  I think fiduciary has been created20

by the other agreements, the lease agreement and21

the definitive agreement, so it's not just the22

statutory enactment, but that's one way of23

creating a fiduciary duty in Ohio.  It's actually24

the actual provisions of the lease which require25
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medical services and spells out what they're1

supposed to do for inpatient care, for hospital2

care, medical-surgical services, those are duties3

that are spelled out and those run to residents4

and taxpayers.5

        THE COURT:             Well, they're6

duties, but are they fiduciary duties?  That's a7

question I have and I -- maybe I'm being8

presumptious, but I suspect or expect that one of9

the other Defendants have the same question.10

        MR. DeVITO:            And the other way11

is by -- express and constructive trusts create a12

fiduciary duty, your Honor, or those causes of13

actions.  There are other ways.  I don't want to14

jump ahead, but I want to answer your question15

fully that you can have -- if you have an express16

trust created -- and we believe at a minimum or in17

addition to express, constructive trust of18

Lakewood Hospital's assets, the maintenance and19

operation of it --20

        THE COURT:             Which is Count 4,21

correct?22

        MR. DeVITO:            Correct, your23

Honor.24

        THE COURT:             It's page 41.  And25

LKWD-PRR231_000352

LKWD-PRR231_000352



29

Count 5 -- 4 and 5, I gather, are in the1

alternative since one is express and the other2

constructive?3

        MR. DeVITO:            Correct, your4

Honor.5

        THE COURT:             Here's another6

typo, but I can't fault you for that.  It's 507

something pages.  Decaratory judgment on page 45.8

        MR. DeVITO:            I take9

responsibility for that one.10

        THE COURT:             I got so11

sidetracked by the typo that I only scanned this12

one.  The gist of this count is?13

        MR. DeVITO:            We believe that14

there should be declaratory judgment.  And I think15

one of the -- Mr. Wooley raised the issue is what16

are the rights -- what are the duties pursuant to17

the written agreement and/or law, so I think18

one -- and we can obviously brief that issue for19

maybe partial summary judgment on the declaratory20

judgement, but some of the seminal issues is who21

are the parties, what are the duties, and who's22

responsible.  We can do that pretty quickly, your23

Honor, to resolve that issue, which I think is a24

judge issue for declaratory judgment.  And that's25
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one of the reasons we pled it to get some of these1

key factual, quote, legal issues resolved early2

on.3

        THE COURT:             So you think that4

on Count 6 of the declaratory judgment little to5

no discovery would be needed to bring them to a6

head?7

        MR. DeVITO:            Correct, your8

Honor.  I believe on certain of the -- certain of9

the terms are so expressed and clear, they're10

unambiguous, and the Court can declare the rights11

and duties between parties.12

        THE COURT:             Do you have a13

differing opinion, Mr. Wooley?  Actually, I'm14

sorry.  Ms. Hunt first, because you're really the15

party to the -- first party of the contract.16

        MS. HUNT:              No, your Honor.17

        THE COURT:             So you think it18

could -- the judiciable claims that are alleged,19

first of all, are judiciable and discovery would20

be needed before they could be decided by a21

motion?22

        MS. HUNT:              Yes.23

        THE COURT:             Different opinion,24

Mr. Wooley?25
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        MR. WOOLEY:            No, your Honor, we1

don't believe there's a need for discovery.2

Depending on how you decide we brief these things,3

we were considering a lot of the things you're4

mentioning now and we filed for a motion to5

dismiss.  The declaratory judgment is just sort of6

the other side of their affirmative claim.  That's7

the way I've kind of looked at it.8

        I'll confess, we have some confusion in9

three different counts and I'm not critical about10

that, but it's something we're not quite -- the11

exercise you're doing today helps sort of frame12

out some of the things that we were already sort13

of internally discussing.14

        THE COURT:             Count 7,15

injunction.  We've basically covered that or no?16

Mr. DeVito?17

        MR. DeVITO:            I think we have,18

your Honor.19

        MR. BUTLER:            Your Honor, may I20

be heard on that?21

        THE COURT:             Sure.22

        MR. BUTLER:            Thank you.  I don't23

believe that -- I appreciate that you have24

attempted to narrow the request for injunctive25
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relief or ask Mr. DeVito to do so.  I don't think1

we touched on the question of whether or not, as2

Mr. DeVito has requested, the City be enjoined3

from discussing any matter involving CCF that4

would ultimately result in a closure of the5

hospital.  We haven't heard from Mr. DeVito on6

whether or not he believes that remains a valid7

subject for his quest for injunctive relief.8

        THE COURT:             Is that because9

it's a political question or it just isn't10

allowed?11

        MR. BUTLER:            Well, of course, my12

response to that, Judge, is it's not allowed.  I13

may not enjoin -- no voter may enjoin duly-elected14

officials from engaging in discussions involving15

matters of public concern.16

        THE COURT:             So, Mr. DeVito, is17

it your position that you're entitled or will be18

able to show entitlement to keep the executives19

from even negotiating?  Let's not say at this20

point entering into a change of contract, but21

negotiating or discussing or talking about ways to22

resolve the current issue, which I seem to23

perceive as the member of LHA not wanting to24

operate the hospital there anymore, and the City25
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preferring something to be done to keep it there1

or to keep it there for a while?2

        MR. DeVITO:            I don't think3

that's what we -- my intention in the pleading of4

the Notice to say that the political process and5

discussion can't continue.  I think we want to6

enjoin the lack of transparency and the filing of7

the proper procedures or rules and enjoin public8

officials from making statements or taking votes9

when there's on the books laws and contracts.10

        THE COURT:             Well, as soon as11

you say that, I think of a prior restraint on12

speech.  I mean, he is not likely to be restrained13

from commenting on the merits or demerits of14

proposed plans just as I would never -- say almost15

never restrain Mr. Graham and his co-Plaintiffs16

from commenting on what they perceive as the17

benefits and demerits of these solutions.18

        MR. DeVITO:            I agree 11019

percent.  The problem is the Letter of Intent20

requires that the mayor who signed off on it only21

speak publicly for the Letter of Intent to close22

the hospital, so I do have a problem with it and I23

agree with you.  Every provision that is against24

public policy, he should not be required to sign25
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off on a document that says I will only speak1

publicly for the Letter of Intent to close the2

hospital.3

        THE COURT:             Well, when he's4

sitting there in the boardroom as a member of the5

LHA board, I'm not sure I see the difficulty with6

him as a board member agreeing to that provision.7

It might have been better to abstain, I suppose,8

but if he's convinced as the executive that the9

proposal is in the best interest of the City, then10

why wouldn't he be willing to throw that in the11

Letter of Intent to nullify the other party12

because he's going to speak in favor of it anyway?13

        MR. DeVITO:            I think it's14

predisposing himself and limiting himself.  Part15

of the Letter of Intent, also, we haven't16

discussed is the City can't negotiate with anybody17

else.  They want to block out any Letter of Intent18

negotiations with any other hospitals, so there's19

other provisions in the Letter of Intent that I20

think are too restrictive or too one-sided.21

        THE COURT:             Well, isn't it22

true, as pointed out by more than one lawyer here23

today, that the Letter of Intent has expired?24

        MR. DeVITO:            Well --25
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        THE COURT:             In other words,1

nobody's bound by it?2

        MR. DeVITO:            It's been extended,3

our understanding, at least one time.  We weren't4

sure if it was going to be extended again, your5

Honor.6

        THE COURT:             If it were to be7

extended, Mr. Butler, how would one learn of that?8

Say Mr. Graham, how would he find out?9

        MR. BUTLER:            City council would10

probably learn of it because it is the target of11

the Letter of Intent, your Honor.  I must state12

for the record, I must clarify the mayor never13

signed the Letter of Intent.  That is an14

inaccuracy.  The mayor is not bound even by the15

statement regarding the mayor speaking in favor of16

the Letter of Intent.17

        THE COURT:             To me it's a18

proposal from LHA and the City can accept it as19

written, reject it, or request that it be20

modified.21

        MR. DeVITO:            I guess signed --22

it was signed by the president of LHA, but there23

was a unanimous vote and Mr. Summers was part of24

the vote for that Letter of Intent.25
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        THE COURT:             That's in his1

capacity as a board member.  It would be strange,2

I agree, but he can turn around as the mayor and3

reject the Letter of Intent or more probable,4

depending on your views of it, he would push it to5

council because he thinks it's a good idea not6

only for LHA board members, but also for the City7

and the mayor, but council would reject it making8

him and the City not bound by it.9

        MR. DeVITO:            You know, just a10

little bit differently because the provisions11

allowing the mayor and the council people to sit12

on the LHA board says that they are bound for the13

interests of the City.  And I have not heard14

anything -- or the City has not done any due15

diligence to say it's in their best interest.16

        In fact, recently they've announced to17

council we're going to hire up to $100,000 in a18

healthcare consultant to tell the council whether19

it's in the best interest or not.  So I think it20

was premature for the council people and the mayor21

to vote on the issue when there's an existing22

contract.23

        THE COURT:             Well, they didn't24

really vote.  They voted as board members who, as25
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I understand it, are on the board in part to look1

out for the best interests of the City.  What they2

didn't vote for, as far as I can tell, as the3

mayor and as council members where everything the4

City needs to know is learned and presented to the5

executives and to council and then they make a6

decision for the City, not for the board, about7

whether this is the way to go.8

        MR. DeVITO:            I agree with you.9

They probably, in my opinion, should abstain from10

this vote because there may have been a conflict11

that's really difficult to draw the line as a12

board member for LHA as an ex officio.  There's13

maybe a conflict there.  I think it's bringing to14

a head now that we believe there was a conflict.15

Two council people with the mayor voted as board16

members for this Letter of Intent that has17

provisions that we believe are, No. 1, to void a18

lease that we believe carries rights and19

obligations that are beneficial to the City.20

        MR. BUTLER:            Your Honor, may I21

just --22

        THE COURT:             Can't you then step23

in on any negotiations at any time?  I mean,24

that's your basic argument.25
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        MR. DeVITO:            No, I don't believe1

that's our basic argument.  We don't want to.  The2

taxpayers and Mr. Graham, the residents don't want3

to step into every argument.  When the ex officios4

are in the negotiations and the board members are5

trying to do something that's to void and6

terminate leases that are in existence without7

having resolution to do so -- if the council would8

have voted and said you can enter into9

negotiations to terminate this, then I think they10

had the power to go forward.  They did it in11

reverse.  They kind of went and started12

negotiating to do something that violates the13

laws.14

        THE COURT:             You keep on saying15

negotiating.  I have a problem with keeping the16

executive from negotiating either with or without17

members of the legislature present.  I concur that18

if they acted through legislation through, first19

of all, getting the agreement, and, second,20

enabling it through legislation, then something21

has been done and the question might be ripe.22

        Here, as I understand it, there's a lease23

between LHA and CCF that is mostly being24

performed; although, there's an allegation that25
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some things aren't being done under it, but1

certainly the lease hasn't been terminated or2

there's no explicit agreement to end it on a3

particular date, which I think is your main4

concern, and then to begin destroying the5

building.6

        MR. DeVITO:            What's been7

publicly disclosed is that they intend to close8

Lakewood by the opening of Avon Hospital.  That's9

been the public representation by everybody10

involved in the Letter of Intent who signed it or11

participated in it, so, obviously, that's a12

concern.13

        THE COURT:             Let me ask you14

this.  This is a contract like any other.  Can't15

the Lakewood Hospital Association just walk away16

from it tomorrow?17

        MR. DeVITO:            Well, part of our18

relief is more specific performance, so I don't19

know if they can or can't.  If they do, then there20

would be just money damages, I guess, your Honor,21

you're right.22

        THE COURT:             Right.23

        MR. DeVITO:            You can have breach24

of contract, but you have consequences.  And I'm25
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not saying you can't, but then there's equitable1

relief that the courts can impose in addition to2

monetary damages or both depending on the3

situation and the public benefit.  I believe4

you're right that they could and I think they5

almost have breached it by their position.6

        THE COURT:             Well --7

        MR. DeVITO:            Although, we didn't8

plead that as a separate count.9

        THE COURT:             -- would10

constructing a new hospital in Avon be considered11

an act of anticipatory breach?  Of course, I don't12

know the inner workings of The Cleveland Clinic13

Foundation, but can't they eventually decide, oh,14

well, you know, we can run Lakewood for another15

nine years even with Avon and come out okay?16

Something like that?17

        MR. DeVITO:            They could.  And18

that's what we're pretty much asking them to do is19

to abide by the terms of the lease and give us20

time, to 2026, to get a new operator lined up to21

run it, but they have to -- part of the22

requirement is to operate the hospital to 2026 and23

give it back to us in the same financial condition24

as we gave it to them, which was a cash to debt25
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ratio of one to one, and have the required1

services spelled out in the lease.  And as an2

ongoing concern, the term of art in the contract,3

according to generally accepted county principles,4

that's what they're supposed to do.5

        THE COURT:             All right.  I6

wonder, though, if Mr. Butler is not correct when7

he says you don't have the ability as a matter of8

law to require the executive to not have9

discussions with parties.10

        MR. BRZYTWA:           In that regard,11

your Honor, do I understand from Mr. DeVito's12

statements that he is withdrawing those portions13

of his Complaint, and I quote where he asked for14

injunctive relief, to refrain any further15

discussions with CCF to plan to close and raze16

Lakewood Hospital?  I thought I heard him say --17

        THE COURT:             That he's18

withdrawing it?19

        MR. BRZYTWA:           Yeah.20

        THE COURT:             I think what he had21

said is he's not, to use my language, pushing it22

right now.  Are you withdrawing it?23

        MR. DeVITO:            I'm not withdrawing24

it, your Honor.25
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        THE COURT:             All right.  But as1

of right now certainly no such restraint is in2

place.  I think he's going to speak with you off3

the record to try to get an agreement that will4

forestall the need for briefing and hearing for5

claims for injunctive relief.6

        In other words, if you can satisfy him7

that you will not do certain things, I'm sure8

he'll agree that you can do certain things and9

that may sort of make the injunctive relief either10

moot entirely or moot as any kind of urgent issue.11

        MR. WOOLEY:             Your Honor, just12

further on that, if I might.  Our position is13

also -- I think all the Defendants' positions is14

we've been focusing on ripeness.  You said whether15

the claim for injunctive relief is ripe.  You16

indicated is he asking for a TRO now.  We believe,17

based on our preliminary research, that's a18

dispositive defense.  I mean, that will make the19

claims subject -- the claims seeking future relief20

and current relief subject to review because21

they're not ripe.22

        The case law is clear.  It's focusing on23

things that might happen.  And we'll be happy to24

brief that for the Court.  So it's not a question25
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of saying they have valid claims as stated and1

what sort of relief are we going to maybe hammer2

out or the Court's going to frame potentially by3

way of injunctive relief while we deal with these4

claims.  We believe, and I think the law bears5

this out, that if the claims aren't ripe,6

nothing's happening.7

        They're not valid claims.  And that part8

of his case that seeks to deal with, you know,9

future conduct should be dismissed.  The part10

looking backward, that I don't think is the reason11

that he's here or they brought this case, arguably12

might survive that, but the forward-looking parts,13

the claims simply aren't ripe.  You can't file a14

claim saying that because things might happen in15

the future, I expect that I might be harmed as a16

taxpayer anyways.  And there's some specific cases17

that we'd like to bring to the Court's attention.18

It's beyond me right now, but I want to make sure19

that we're not just conceding subject to the20

injunctive relief.  He doesn't have those claims.21

        THE COURT:             I'm not asking you22

to concede it.  On the other hand, doesn't an23

injunction typically postscribe future conduct?24

        MR. WOOLEY:            It does, your25
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Honor, but in this particular context when you're1

talking about a government that's going to go2

through a process of enacting the law that council3

will deliberate over it and they'll decide what4

they're going to do and they'll send that to the5

executive who will then sign it, then it's subject6

to perhaps a referendum.7

        There's a process in this specific area.8

These claims are not ripe at this time.  You can't9

sue, you know, President Obama for thinking about10

ObamaCare.  Right?  You have to wait.  You can't11

enjoin the congress and the people who have stakes12

in that allegedly from talking about those things.13

Taxpayers can't do that.14

        THE COURT:             Your point is15

without conceding the merits of your opponent's16

claim that the time to enjoin or seek to enjoin17

would be once the legislation has been enacted and18

was about to be executed?19

        MR. WOOLEY:            Yeah.  And that's20

not just our position.  I believe that position is21

borne out by the law, which is why you see these22

cases being filed at a much later time in the23

process.  Nobody goes in and says council and the24

executives can't talk about these things, can't25
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consider these things.  This is such a premature1

effort with all due respect to the Plaintiffs and2

to their counsel.3

        THE COURT:             At a minimum I4

think it does -- I haven't seen the law,5

Mr. DeVito, on the subject, but at a minimum it6

goes to the question of the immanency of7

irreparable harm.8

        MR. DeVITO:            Your Honor, with9

all due respect, and, Mr. Wooley, I disagree.10

There are other parties in here that we have11

injunctive relief against.  LHA, who hasn't used12

the City to perform their jobs, right now they've13

been breaching and have been breaching so we can14

strive against LHA.15

        THE COURT:             He mentioned he16

didn't actually concede, but he agreed that those17

may be analyzed differently.  Of course none of18

these are going to be resolved here today.  I just19

want to make sure I have a handle on what you are20

claiming and what some of the issues, legal and21

factual, might be.22

        Writ of Mandamus here trying to compel the23

City here.  Is this, Mr. Butler, as far as you are24

concerned postured correctly from a procedural25
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perspective?1

        MR. BUTLER:            Thanks for asking,2

your Honor.  We have not had a chance to fully3

look into that particular claim.  I will say that4

I don't believe off the top of my head -- I don't5

believe procedurally Mr. Graham's Affidavit6

attached to the Complaint satisfies the7

requirements for a Writ of Mandamus because it8

merely incorporates the statements made in the9

Complaint.  Beyond that, I wouldn't be able to10

offer an opinion yet on whether or not we believe11

the Complaint is well pleaded.12

        THE COURT:             Okay.  Mr. DeVito,13

you've been pretty much told here you can expect a14

motion or more likely motions to dismiss for15

various reasons.16

        Assuming those are forthcoming, and17

recognizing the motions to dismiss are typically18

decided only on the pleadings and their19

attachments, are there some facts or is there a20

fact that you think should be of record and21

considered in connection with the motions you're22

likely to draw or is the verified Complaint, these23

attachments, and everything else of record enough24

to in your mind at least fully and fairly consider25
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the motions to dismiss that haven't been promised,1

but you're pretty sure they're coming?2

        MR. DeVITO:            There may be some3

additional documents, maybe public records such as4

the Letter of Intent and Lakewood Hospital5

Association Articles of Incorporation, Lakewood6

Hospital Foundation articles.  There may be some7

other documents attached to the Complaint because8

it's lengthy enough with the attachments that it9

may be necessary.10

        There may be; although generally not11

necessary, but based on my interpretation was that12

The Cleveland Clinic Foundation is bound to the13

lease terms through the definitive agreement.14

We've heard today from their counsel.  They may15

not agree with that.  That was one issue that may16

require facts, if not declared by the judge to be17

so.18

        THE COURT:             All right.  Going19

with the Defendants in order, Mr. Butler, from20

Lakewood and the executive, do you anticipate a21

motion to dismiss either in whole or in part?22

        MR. BUTLER:            We most certainly23

do, your Honor.24

        THE COURT:             About how much time25
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do you need to file?  You only have 28 days from1

service, but you tell me if it's more or less.2

        MR. BUTLER:            About 30 days from3

today, your Honor.4

        THE COURT:             Are you okay with5

that, Mr. DeVito?6

        MR. DeVITO:            I am, your Honor.7

        THE COURT:             By the way, has8

everybody been served?9

        MS. KLAEREN:           Your Honor,10

Subsidium has not, but counsel will accept11

service.  I've been seeing the Complaint.  We just12

haven't officially received it yet.13

        THE COURT:             All right.14

Mr. Wooley, for The Cleveland Clinic Foundation,15

you pretty much said you expect a motion or16

motions to dismiss.  Am I right?17

        MR. WOOLEY:            Yes, your Honor.18

The thing we would propose would be July 10th, if19

that works for everyone.20

        THE COURT:             You're fine with21

that, Mr. DeVito?  I'm not saying are you fine22

with the motion to dismiss or several that you're23

going to have to work to oppose, but are you fine24

with the July 10th?  It's probably slightly25
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outside the response of pleadings.1

        MR. DeVITO:            Generally, I don't2

have a problem.  The question that you're raising,3

your Honor, is if I get five or six motions to4

dismiss on the same date or staggered --5

        THE COURT:             I'm going to ask6

you in a minute how much time you're going to7

need.8

        MR. DeVITO:            Generally speaking,9

July 10th, I don't have an objection.10

        THE COURT:             And, Mr. Wooley,11

you're here for Cosgrove also?12

        MR. WOOLEY:            Your Honor, yes.13

And if I could just briefly address that issue.14

        THE COURT:             He's in on the15

fraud.  Am I right, Mr. DeVito?16

        MR. DeVITO:            Correct.17

        THE COURT:             I sense a motion18

coming, but what do you want to say?19

        MR. WOOLEY:            I would ask my20

worthy opponent then to just drop him.  He's in21

there where they've got his home address, which22

was subject to discovery like a party.  We've23

talked about this case back and forth, your Honor.24

His name hasn't come up.  I don't know why he25
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would be named in a document like this, so I would1

ask you to consider that, Mr. DeVito.2

        MR. DeVITO:            Just for the3

record, it's public record where Mr. Cosgrove4

lives.  That's where I got the information from.5

I don't think it was inappropriate to serve that6

individual in an official capacity at his home7

address.8

        MR. WOOLEY:            I'm asking you to9

consider it.10

        THE COURT:             You can talk about11

that off the record, but the point is he's named12

individually on, as I understand it, the fraud13

claim.  Anything else?  Would there be some other14

reason you need to name the executive when you15

have the corporation?16

        MR. DeVITO:            I haven't looked at17

the issue.  The only other issue, your Honor,18

would be the constructive trust or breach of19

fiduciary duty.  I haven't looked at that issue.20

He's a proper party Defendant for that cause of21

action in addition to the corporation.22

        THE COURT:             I can't tell you23

what to do.  And I don't know all of your24

motivation for including him.  If you have a legal25
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basis for it, you're certainly allowed to, but if1

part of your motivation is to put pressure on the2

Defendants, it's probably not going to work.  You3

might consider an agreement to dismiss him and to4

bring him back if discovery shows it's an5

appropriate party, but you can do that off the6

record.  I probably really shouldn't be involved7

in that.8

        How long does Lakewood Hospital9

Association need -- well, I don't want to assume;10

although, I think I fairly can that you'll file a11

motion to dismiss.12

        How long do you need to file a response?13

        MS. HUNT:              Your Honor, July14

10th, as the other Defendants have suggested,15

would be sufficient.16

        THE COURT:             Object?17

        MR. DeVITO:            No, your Honor.18

        THE COURT:             Do you have the19

same argument about Gable that Mr. Wooley has20

about Cosgrove?21

        MS. HUNT:              Yes, we do.22

        THE COURT:             So you may want to23

consider that.  Lakewood Hospital Foundation, how24

long do you need to --25
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        MR. EHRNFELT:          Same time frame,1

your Honor, July 10th.  Also, same concerns for2

Mr. Haber.3

        THE COURT:             Mr. DeVito, you can4

consider whether you want to come to an5

accommodation with your opponent there.6

        MR. DeVITO:            I'll definitely7

speak with all of them individually, your Honor.8

        THE COURT:             Subsidium, you said9

July 10th is good for you?10

        MS. KLAEREN:           Yes, it is, your11

Honor.12

        THE COURT:             And are you, too,13

contemplating a motion to dismiss?14

        MS. KLAEREN:           We are.15

        THE COURT:             And the attorney16

general, typically, it's his burden to get17

involved or not.  Is that right, Mr. Butler?18

        MR. BUTLER:            I believe that's19

correct.  Yes, that's correct.20

        THE COURT:             It's really21

required to include him so he has notice.  If we22

ever hear from him, that's fine.  If not, that's23

fine, too.24

        Now, Mr. DeVito, you've been made aware25
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that at least one, probably several motions to1

dismiss are coming your way.  You have some2

inkling or the reasons in support of those3

motions.  How much time do you need to oppose?4

        MR. DeVITO:            Since there appears5

to be five motions to dismiss contemplated by July6

10th, and it is summer and I have some preplanned7

vacation, I would like to request to extend this8

matter but 60 days and if there's additional time9

needed, maybe 15 days out, I could advise the10

Court and counsel, but I think 60 should be11

sufficient.12

        THE COURT:             Does somebody13

object?14

        MR. BUTLER:            Your Honor, I15

object.  Counsel right now has hired outside16

counsel to advise it in terms of the Letter of17

Intent and so notwithstanding the allegations that18

things have been done behind closed doors, 25 or19

so public meetings on the subject, the last one20

Mr. Graham spoke at, we've hired an outside21

consultant, national consultant in the healthcare22

field.23

        Meanwhile, we are aware as community24

stewards that with each day this negotiation is25

LKWD-PRR231_000377

LKWD-PRR231_000377



54

delayed, not as a result of our own doing, the1

balance sheet of Lakewood Hospital is dwindling2

and the employees are even more imperiled and we3

have a legislative process that we have to4

undertake.  I do anticipate we'll continue to do5

that, your Honor, but I will say that with any6

delay, we face peril as a community and as a city.7

        THE COURT:             But the mere8

pendency of the lawsuit, what does it prevent you9

from doing?10

        MR. BUTLER:            Nothing, your11

Honor.  Absolutely nothing.  It prevents us from12

doing nothing except if Mr. DeVito is successful13

in obtaining preliminary relief.14

        THE COURT:             Well, you're all15

going to file motions to dismiss.  Obviously I16

don't know or even have a sense of the merits or17

not of those motions, but how probable is it that18

injunctive relief would be granted with motions to19

dismiss pending given the need for the Plaintiffs20

to show a substantial likelihood of success on the21

merits?22

        If there are motions to dismiss pending23

that are not on their face just ridiculous, I24

wouldn't expect that from the lawyers in this25
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room, haven't you already taken a step toward1

defeating the possibility of injunctive relief2

giving you as much freedom as you want to3

negotiate some compromise with the Lakewood4

Hospital Association and The Cleveland Clinic5

Foundation?6

        In other words, does this lawsuit -- it's7

mere existence only really prevents you from --8

when I say you, of course, I mean the executive9

and legislative branch of the City, from doing10

what they believe is in the best interest of the11

town?12

        MR. BUTLER:            It does not.  I13

will say, though, in this special circumstance,14

your Honor, where city council is working and the15

mayor are working with their all deliberate speed16

to arrive at some finality to this.  Having a17

lawsuit pending at the time council may take a18

final vote on this to me would be part of the19

Plaintiffs' strategy.20

        I don't think it's fair to the Defendants21

in that case.  The strategy by way, your Honor,22

which is manifested in numerous press conferences23

that have been held about this lawsuit, I don't24

think it's fair to have the Defendants to permit25
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that to go on longer than it needs to1

notwithstanding Mr. DeVito's need perhaps to get2

out of town.3

        MR. DeVITO:            May I respond, your4

Honor?5

        THE COURT:             The passage of6

legislation that could make some prongs and7

motions to dismiss moot because one of the8

arguments was nothing -- there's been no breach9

yet.  This is premature.  He's one lawyer.  He's10

going to be confronted with five or six heavy-duty11

motions.  I mean, I don't think it's unfair.12

        I acknowledge that any time a lawsuit is13

filed where that lawsuit is ultimately deemed to14

be without merit, then the parties have been15

inconvenienced to some degree or another.  I can't16

in good conscience require him to propose, you17

know, within 10 days as the rules would have it.18

        MR. BUTLER:            I'll withdraw the19

objection, your Honor.  Thanks.20

        THE COURT:             Well, you don't21

have to withdraw it.  I mean, I don't want you to22

back off your position.  I will say this, I'm23

going to overrule it if you didn't.  So one way or24

the other, we're going to say the Plaintiffs'25
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brief, if you want to file a single one if it1

seems logical once you see the argument or briefs2

in opposition, are due September 11th.3

        Can you do it by then?4

        MR. WOOLEY:            I will try, your5

Honor.6

        THE COURT:             I don't claim to7

have any special skills.  Is there anything that I8

might be able to do to help all of these parties9

achieve a resolution even without the need for the10

motions to dismiss that we just talked about?11

        MR. DeVITO:            On behalf of the12

Plaintiffs, your Honor, I will say I've already,13

like I said last Friday, reached out to opposing14

counsel to see if we could talk about some of15

these issues and I think some will be resolved16

without completed motions.  And I'll do that today17

right afterwards or later today individually.  And18

if the Court could intervene with any skill set it19

has to be of assistance, you can advise me.20

        THE COURT:             Well, here's what21

I'm going to do.  As of right now then our next22

time we will meet will be September 17th.  Is23

anybody not available?  We can talk about the time24

in a minute, but that day in particular?  Well,25
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actually, let me do this.  We can go off the1

record in one moment.2

        Here's what I propose, that we next meet3

within a few days after the anticipated motions to4

dismiss are fully briefed just to confirm that5

everything is in and they're ripe and we're ready6

to go.  And if something comes up in the meantime7

where one party or the other thinks a conference8

would be viable, you're welcome to request it.  I9

would probably schedule it and get everybody in10

here.11

        Of course if a motion for temporary12

restraining order is filed in the meantime, that13

would be addressed immediately.  If, Mr. DeVito,14

you do between now and roughly September 17th file15

a separate motion for injunctive relief, kindly16

email that to Ms. Beeler, copy all of your17

opponents, of course, because you shouldn't be18

talking to her ex partake, but with a note that19

says something like can we set this for hearing20

ASAP.21

        MR. DeVITO:            Yes, your Honor.22

        THE COURT:             Just so that we're23

aware that it's a matter of urgency and it's not24

something that can lay for a while.  So in short,25
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we'll meet on the date we agree upon in a few1

minutes while we're off the record and if needed2

between now and then, we'll meet at the request of3

the parties.4

        Since we are about to go off the record,5

is there any miscellaneous matter that you thought6

should have been mentioned on the record?  I'll7

ask the Plaintiffs first.8

        MR. DeVITO:            I don't believe so,9

your Honor.  Thank you.10

        THE COURT:             Same question for11

City of Lakewood, Mr. Brzytwa?12

        MR. BRZYTWA:           Your Honor, just a13

question about discovery pending this motion.  The14

last thing the City of Lakewood and the hospital15

and any other party needs to be involved in is16

extensive discovery that may in effect be moot by17

the motion practice.  I would suggest that both18

parties stand down from any active discovery until19

we understand where this is headed.20

        THE COURT:             I'm not going to21

put a stay on discovery.  I expect from the22

comments I've heard here today that Mr. DeVito is23

going to be focused on posing motions to dismiss24

and/or trying to negotiate with all the other25
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parties, but --1

        MR. BRZYTWA:           Your Honor, there's2

already three heavy duty, to use your term,3

third-party subpoenas, so, you know, those are4

going to distract from the ability to deal with5

the motion practice.6

        MR. DeVITO:            The subpoenas7

were --8

        THE COURT:             Won't they distract9

Mr. DeVito?10

        MR. BRZYTWA:           I'm sorry?11

        THE COURT:             Won't they distract12

Mr. DeVito?  Are you expecting motions to quash or13

a protective order?14

        MR. BRZYTWA:           No.  I'm just15

saying I think voluntarily it would be a good idea16

to stand down on third-party subpoenas and party17

discovery while we hash out this motion practice.18

        THE COURT:             Voluntarily is19

fine, but I'm saying I'm not going to put a -- I'm20

not going to order a stay of discovery.  I'm21

inclined to agree with you that based on the22

current situation the focus probably shouldn't be23

on discovery, but your opponent will have to agree24

to that, too.25
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        Anything sort of miscellaneous for1

Mr. Wooley, The Clinic, and related Defendants?2

        MR. WOOLEY:            Nothing, your3

Honor.4

        THE COURT:             Anything?  Similar5

question for Lakewood Hospital Association?6

        MS. HUNT:              No, your Honor.7

        THE COURT:             Similar question8

for Lakewood Hospital Foundation?9

        MR. EHRNFELT:          No, your Honor.10

        THE COURT:             And similar11

question for Subsidium?12

        MS. KLAEREN:           No, your Honor.13

        THE COURT:             All right.  Thank14

you.  We're off the record.15

                   - - -16

  (Thereupon, proceedings were concluded.)17

                  - - -18

19

20

21

22

23

24

25
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                  C E R T I F I C A T E1

2

           I, Kerri L. Nestor, Official Court3

     Reporter for the Court of Common Pleas, Cuyahoga4

     County, Ohio, do hereby certify that I am employed5

     as an Official Court Reporter, and I took down in6

     stenotypy all of the proceedings had in said Court7

     of Common Pleas in the above-entitled cause; that I8

     have transcribed my said stenotype notes into9

     typewritten form, as appears in the foregoing10

     Transcript of Proceedings; that said transcript11

     is a complete record of the proceedings had in the12

     said cause, and constitutes a true and correct13

     Transcript of Proceedings had therein.14
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                       ______________________________19
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FUTURE OF LAKEWOOD HEALTHCARE 

Comparison of Deal Terms 

Deal Term Original Letter of Intent Proposed Master Agreement 

1. Contributions to New 

Community Health Foundation 

Total of $32.4 million in contributions: 

 Guaranteed $24.4 million 
contribution by Clinic/LHA. 

 $8 million contribution over 16 years 
by the Clinic 

Total of $32.4 million in contributions: 

 Guaranteed $24.4 million 
contribution by Clinic/LHA, 
despite hugely accelerated losses of 
LHA assets in 2015. 

 $8 million contribution over 16 
years by the Clinic 

2. Family Health Center Location On a portion of the existing Hospital site 
sold for fair market value.  

[City would have retained 
responsibility/liability for the aging parking 
garage needing approximately $5 million in 
immediate repairs and aging professional 
office building that is only 25% leased and 
requires additional repairs.] 

On the location of the existing parking 
garage and professional office building 
located west of Belle sold for fair market 
value.  

City retains control over the 5.7 acre 
Hospital site for redevelopment. 

3. Emergency Services Emergency services will continue at 
Hospital until emergency services 
commence at Family Health Center. 

No long-term guarantee of emergency 
services. 

Emergency services will continue at 
Hospital until emergency services 
commence at Family Health Center. 

The Clinic has committed to provide 
24/7/365 emergency services in Lakewood 
for so long as it owns and operates the 
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Deal Term Original Letter of Intent Proposed Master Agreement 

family health center. 

 

4. Population Health Management Not addressed. Clinic commits to a focus on population 
health management programs aimed at 
improving the health of the Lakewood 
community.   

5. LGBT Clinic Not addressed. Clinic commits to establishing an LGBT-
focused primary care clinic within the 
family health center, which it intends to be 
its hub for LGBT care and referrals on the 
west side of greater Cleveland.   

6. Mobile Stroke Unit Not addressed. The mobile stroke unit will be operated in 
Lakewood. 

7. Community Advisory Panel Not Addressed The Clinic will consult with community 
advisory panel regarding services and 
community needs. 

8. Demolition/Redevelopment 

Reserve for City-Owned Property 

None.  $7 million reserve for demolition and/or 
redevelopment of the Hospital site.  

Additionally, the City avoids assuming the 
liabilities for the aging parking garage 
needing approximately $5 million in 
immediate repairs and aging professional 
office building that is only 25% leased and 
requires additional repairs.] 
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Deal Term Original Letter of Intent Proposed Master Agreement 

 

9. Additional Payments under 1996 

Lease 

Up to $1,400,000.  Up to $2,887,500. 

10. 850 Columbia Road Sale $8.2 million purchase price, which is paid to 
the City. 

$8.2 million purchase price, which is paid 
to the City. 

11. Parking Contemplated that parking would continue 
to be provided at the Belle parking garage, 
which would have been owned and operated 
by the City.  

The City would have been responsible for all 
repairs and replacements, including $5 
million in immediate repairs. 

Structured and surface parking will be 
available on the Family Health Center site, 
plus the Clinic will have the option of 
leasing the existing emergency department 
parking lot (reconfigured and expanded) 
on the Hospital site at fair market rental 
rates. 

Clinic will have maintenance and repair 
obligations for parking. 
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LAKEWOOD HOSPITAL – MASTER AGREEMENT WITH CLEVELAND CLINIC 

Summary of High-Level Issues 

Definitions: 

 City of Lakewood (the “City”) 
 The Cleveland Clinic Foundation (the “Clinic”) 
 Lakewood Hospital Association (“LHA”) 
 Lakewood Hospital Foundation (“LHF”) 
 Proposed New Lakewood Community Health Foundation (“LCHF”) 
 Family Health Center (“FHC”) 
 Lakewood Hospital (the “Hospital”) 

1. Scope of the Clinic’s Commitment to the City. The City views the closing of the 

Hospital and construction of the FHC as an opportunity to embark on a new long-term 

relationship between the Clinic and the City, which will offer opportunities for both the Clinic 

and the Lakewood community to enjoy positive economic and health outcomes.  In addition to 

the construction of the proposed FHC, the City requests the following from the Clinic to 

demonstrate its long-term commitment to wellbeing of the City and its residents: 

a. Center of Excellence in Population Health Management. The City has come to 

recognize the importance of the movement toward Population Health 

Management and sees considerable benefit for the City’s residents.  The City 
would like FHC to be the Clinic’s “Center of Excellence for Population Health 

Management” and be a focal point for the Clinic’s practice, management and 
research regarding population health management. 

b. Preservation of Jobs/Income Tax Revenue. The City and the Clinic would 

cooperate to identify opportunities for the Clinic to offset the job loss and related 

income tax loss of closing the Hospital, such as relocating existing Clinic 

employees to the City and generating new positions relating to researching best 

practices in population health management. Note that the City is in the process of 

making a significant investment in its fiber optic network, which would make it 

an ideal location for some of the Clinic’s IT functions or other functions 
benefiting from such a resource. 

c. Building Design. The design for the FHC would be commensurate with its 

designation as a Center of Excellence (i.e. a signature, high quality design). Please 

provide the current plans and specifications for the FHC. 

d. Research and Development. The FHC would conduct research into best 

practices in population health management, in addition to offering standard family 

health center services. The City’s economic and racial diversity make it a perfect 
candidate for such research. 

2. Provision of Services. To ensure access by City residents to basic services previously 

provided by the Hospital, while still allowing the Clinic flexibility to adjust services to address 
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community needs, the Clinic would commit to providing the services described on Exhibit A for 

a 5-year period following the opening of the FHC. The obligation to operate a 24/7 Emergency 

Room will continue for so long as the FHC is operating. In addition to the services listed on 

Exhibit A, the Clinic will commit to parking its mobile stroke unit at the FHC when not deployed 

at other facilities. The Clinic will commit to yearly public meetings where it presents its short-

term and long-term plans for the FHC, including proposed changes in service lines.  Changes to 

service lines will take into consideration the Community Needs Assessment.  

3. Commitment to Operations. As part of its long-term commitment to the City, the Clinic 

will commit to operating the FHC in the City for at least a 20-year period (with provisions 

permitting the Clinic to assign its obligations under the Master Agreement to another operator 

approved by the City). 

4. Use Controls. The City cannot agree to the proposed limitations on the use of the 

remaining Hospital property. The City needs the flexibility to redevelop this area in a manner 

that will be most beneficial to the community (both economically and otherwise). 

5. Demolition of Hospital. Based on the new location of the FHC on the Southwest corner 

of Belle and Detroit, the Master Agreement should not require the immediate demolition of the 

Hospital. As noted above, the City needs flexibility in determining the most productive use of the 

remaining property. We would propose, instead, that the Master Agreement provide for the 

establishment of a reserve for the demolition or the redevelopment (whether by the City or a 

private developer) of the remaining Hospital property. The demolition of the Hospital should not 

be tied to the Clinic’s financial obligations to the LCHF as contemplated in the current draft of 

the Master Agreement. 

6. LHA Wind Down. The Master Agreement should include the proposed wind down plan 

for LHA as an exhibit, which would address, among other things, the following: employment 

assistance for Hospital employees; seamless transition of ER services and other timing 

coordination to ensure a smooth transition of services; and Clinic participation in community 

communications (including presentation of the Clinic’s plans for the FHC). 

7. Transportation. As part of the Clinic’s long-term commitment to the City, the Master 

Agreement will provide that the parties will collaborate on programs to address community 

transportation concerns (both within the City and to other Clinic facilities) during the 6 months 

following execution of the Master Agreement and that the Clinic will provide a planning grant 

for these activities. 

8. Naming Rights. Please provide additional clarity on the Clinic’s expectations of naming 
rights in connection with the LCHF. 

9. Right of First Refusal for LCHF Programs. The City cannot agree to allow the Clinic a 

right of first refusal on LCHF programming. This could cause delays in programming or 

discourage participation by other organizations. 

10. Family Medicine Residency. The Master Agreement should provide that this program 

will be located at the FHC for so long as it is operated by the Clinic. Note that City currently 
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owns several homes that are part of the Hospital property, which could be made available to 

residents in this program so that they have the opportunity to live and work in the City. 

11. Support for Transition. The City cannot agree to the provisions in Sections 9.4 and 

9.5(a) of the initial draft of the Master Agreement. As the Clinic is aware, the transition from the 

Hospital to the FHC is a contentious process and the City cannot be bound by the broad 

requirements/limitations set forth in these sections. 

12. Enforcement of Remedies. Given the City’s obligation to its citizens to preserve 
healthcare access in the community, it needs to have the right to enforce all obligations set forth 

in the Master Agreement, not just those which specifically identify it as an intended beneficiary. 

13. Disposition of LHA Assets. We need to address the return of public art currently located 

within the Hospital and the cost thereof.  Unlike other LHA assets, these items cannot be 

relinquished to the Clinic. 

14. Repurchase Option. In the event the Clinic sells the FHC property and the City does not 

exercise its repurchase option or elects only to repurchase the land, but not the improvements, 

the City wants a right to approve the use of the FHC property, which approval shall not be 

unreasonably withheld. 
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EXHIBIT A 

Initial Services 

Services to be provided throughout FHC Operations: 

 24/7 Emergency Room 

Initial Services: 

 Internal Medicine (featuring an advanced medical home model) 

 Family Medicine (featuring an advanced medical home model) 

 Pediatrics (featuring an advanced medical home model) 

 Obstetrics-Gynecology (including retention of lactation nurses for the Family Room, 

natal education courses (currently located in Rocky River), a birthing facility with access 

to midwives and water birth facilities, and a home birth initiative) 

 Geriatrics 

 Pulmonary (including testing) 

 Gastroenterology 

 Endocrinology 

 Nephrology 

 Neurology/Neurosurgery 

 Cardiology (including testing:  EKGs, stress tests, holter and long term monitoring, 

echocardiography and vascular ultrasound) 

 Physical Therapy/Occupational Therapy/Speech Therapy 

 Ophthalmology 

 Allergist 

 Psychology/Psychiatry/Behavioral Health 

 Home Care 

 Full Reference Clinical Lab (Plus Desk-Top Testing – Streps/Hemocult Blood) 

 Radiology (X-ray and ultrasound) 
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 Diagnostic Imaging (CT scan, MRI, bone densitometry, mammography and angiography) 

Additional Services to be Provided on a Rotating Basis Due to Market Needs: 

 Orthopedics 

 Podiatry 

 General Surgery/Wound Care 

 ENT 

 Infectious Disease 

 Hematology/Oncology 

 Rheumatology 
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 1 

I. INTRODUCTION 

 

Plaintiff-Appellant Michael J. Skindell (“Skindell”) submits this Reply Brief 

to address certain factual and legal inaccuracies contained in the Answer Brief 

(“AB”) of Defendants-Appellees Mary Louise Madigan, Ryan Nowlin, David W. 

Anderson, Thomas R. Bullock III, Shawn Juris, Cindy Marx, Samuel T. O’Leary 

(“Councilman O’Leary”), Lakewood City Council (“City Council”), and The City of 

Lakewood, Ohio (“City”) (collectively, “Defendants”). 

II. STATEMENT OF THE FACTS 

 

In their Facts of Record, Defendants attempt to argue that City Council 

publicly deliberated about the development of the Master Agreement throughout 

2015. But what Defendants cannot show, which they must be able to show in order 

to prevail in this case, is that City Council engaged in public discussion between 

its members regarding the development of the Master Agreement. See AB at 28 

(defining “deliberations’). There is simply no testimony in the record that City 

Council engaged in any public deliberations regarding the development of the 

Master Agreement prior to the December 7, 2015 press conference where City 

Council announced that “Lakewood Hospital is closing” and that “City Council has 

concluded its deliberations and is ready to move forward with” closing Lakewood 

Hospital. R. 1 at ¶ 80; T. 96:5–7. 

In a pained attempt to provide evidence of public deliberations, Defendants 

cite to testimony from Councilman O’Leary regarding his belief that deliberations 
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occurred.1 See Answer Brief at 5; T. 77:4–9; T. 79:1–5. But, as Councilman O’Leary’s 

clarifying testimony made perfectly clear, his belief was due to his severe 

misunderstanding of what it actually means to deliberate. As Councilman O’Leary 

explained: “I consider council gathering as a united body to hear public comment 

about the issues that it’s considering to be deliberation.” T. 84:6–9. He then 

admitted that “there was no discussion between council members at this meeting 

just listening to public comment,” T. 84:10–13, and that there was no public 

discussion between City Council members regarding the development of the Master 

Agreement at City Council’s November 16, November 23, and November 30, 2015 

meetings leading up to the December 7, 2015 press conference. T. 87:21–88:2.   

III. LAW AND ARGUMENT 

A. EVIDENTIARY RECORD BEFORE THE COURT 

On pages 16–18 of their Answer Brief, Defendants object to Skindell’s 

discussion of certain record evidence more or less on the basis that it is devastating 

to their case. As Defendants admit on page 18 of their Answer Brief, App.R. 9(A)(1) 

provides that: “The original papers and exhibits thereto filed in the trial court, the 

transcript of proceedings, if any, including exhibits, and a certified copy of the 

                                                 
1
 Defendants also cite to testimony from Dean Dilzell (“Dilzell”) and Dr. Terence 

Kilroy (“Dr. Kilroy”) in their attempt to show that public deliberations occurred. But 

all Dilzell and Dr. Kilroy testified to is that the public was given the opportunity to 

comment regarding the closure of Lakewood Hospital and that City Council 

members made statements to the public and each other about topics unknown. See 

Answer Brief at 4–5. See also T. 32:7 (Dr. Kilroy testifying that City Council 

members “made general statements”); T. 20:2–4 (Dilzell affirming that City Council 

members “made statements to one another” about unspecified topics). Neither 

Dilzell nor Dr. Kilroy testified that City Council engaged in public deliberations on 

the Master Agreement prior to the December 7, 2015 press conference. 
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docket and journal entries prepared by the clerk of the trial court shall constitute 

the record on appeal in all cases.” Yet, Defendants then oddly object to Skindell’s 

citations to his Verified Complaint, an “original paper * * * filed in the trial court.” 

The U.S. Supreme Court has explained that “a preliminary injunction is 

customarily granted on the basis of procedures that are less formal and evidence 

that is less complete than in a trial on the merits.” Univ. of Texas v. Camenisch, 451 

U.S. 390, 395 (1981). Accordingly, for purposes of a preliminary injunction, 

uncontested factual testimony presented in affidavits is usually “taken as true.” 

Elrod v. Burns, 427 U.S. 347, 350 (1976), fn. 1. See also Hobby Lobby Stores, Inc. v. 

Sebelius, 723 F.3d 1114, 1146 (10th Cir.) (en banc), aff’d, 134 S. Ct. 2751 (2014) 

(“the government nowhere contested the factual adequacy or accuracy of [the] 

allegations, and given that those allegations were established through a verified 

complaint, they are deemed admitted for preliminary injunction purposes”); 11A 

Wright & Miller, et al., Fed. Prac. & Proc. Civ. Section 2949 (3d Ed.2015) 

(“[W]ritten evidence is presumed true if it is not contradicted”). 

Here, Skindell’s Verified Complaint provided a link to a video of City 

Council’s December 7, 2015 press conference, R. 1 at ¶ 73, and accurate 

transcription of comments made by City Council members at the press conference. 

R. 1 at ¶¶ 74–76, 78–80. The Trial Court took judicial notice of the press conference. 

See T. 96:5–8. And Defendants have never contested the accuracy of the evidence 

related to the press conference. Yet, Defendants now argue that this Court should 

ignore what they mischaracterize as “materials that were not before the Trial 
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Court,” even though this very evidence was presented to the Trial Court through a 

Verified Complaint. Answer Brief at 17. This Court must reject Defendants’ plea to 

ignore uncontested evidence and follow U.S. Supreme Court precedent in accepting 

the uncontested evidence in Skindell’s Verified Complaint as true.2  

B. COMBINING THE PRELIMINARY INJUNCTION HEARING WITH 

THE TRIAL ON THE MERITS WAS AN ABSUE OF DISCRETION. 

 

 It is hard to imagine a more serious abuse of discretion than a trial court 

forcing a plaintiff to go trial, without prior notice, just one business-day after the 

plaintiff filed his lawsuit. Regrettably, that is exactly what happened to Skindell in 

this case. This Court must not allow this miscarriage of justice to stand.  

  As an initial matter, Defendants made up their own set of facts in arguing 

that Skindell received ample prior notice of the potential for consolidation. 

Contrary to Defendants’ assertions on page 19 of the Answer Brief, the undersigned 

was not sent a copy of Defendants’ Motion to Consolidate by email and the Trial 

Court’s electronic filing system did not send the undersigned notice of the Motion to 

Consolidate until after the preliminary injunction hearing had already commenced. 

 Defendants’ assertion that Skindell had a full and fair opportunity to prepare 

his case is, quite simply, laughable. Skindell was forced to go to trial, without 

prior notice, the next business-day after filing his lawsuit. Contrary to 

Defendants’ totally unfounded assertions, Skindell did not “choose the timing of 

                                                 
2 Bizarrely, Defendants also argue that this Court should reject Skindell’s brief 

citation to the deposition transcript of Lakewood’s Mayor, Michael P. Summers 

(“Mayor Summers”), because it allegedly contains facts that are subject to 

reasonable dispute. See Answer Brief at 17–18. Apparently, Defendants believe 

Mayor Summers’ sworn deposition testimony is not to be trusted.  
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when he filed suit” “for political purposes.” Answer Brief at 22. Rather, he filed suit 

just 11 days after City Council issued the shocking announcement that it had 

“concluded its deliberations” and reached an agreement to close Lakewood Hospital. 

R. 1 at ¶ 80; T. 96:5–7. While Skindell knew that City Council was not conducting 

public deliberations with regard to the development of the Master Agreement, he 

had no reason to know that City Council was at the same time developing the 

Master Agreement in secret until City Council’s December 7, 2015 announcement. 

 There is nothing that can be said about Defendants’ contention that Skindell 

should have conducted pre-suit depositions (to which Defendants would have surely 

objected) or served public records requests on the City (which, in the undersigned’s 

past dealings with the City, have only been responded to after seeking mediation 

with the Ohio Attorney General’s Public Records Division) in the 11 days between 

the press conference and Skindell filing this lawsuit. Rather, a dumbfounded stare 

is the only appropriate response. The same holds true for Defendants’ argument 

that Skindell could have subpoenaed witnesses to testify at the preliminary 

injunction hearing/trial. Even if Skindell could have somehow actually served 

subpoenas in the one-business day period between filing his lawsuit and the 

preliminary injunction hearing/trial, such subpoenas would not have been 

enforceable for not providing sufficient notice to the parties being subpoenaed.  

 Defendants’ also fail in their attempts to distinguish the clear legal precedent 

explaining just how inappropriate it was for the Trial Court to consolidate the 

preliminary injunction hearing with the trial on the merits after the fact and with 
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no prior notice to the parties. The controlling precedent on this issue is contained in 

Turoff v. Stefanac, 16 Ohio App.3d 227, 475 N.E.2d 189 (8th Dist.1984). Wholly 

ignoring this Court’s actual holding in Turoff, Defendants quibble about factual 

differences with the instant case. Of course, this is all Defendants can do to distract 

the Court from Turoff’s controlling syllabus law, which holds: 

Where a hearing on an application for a preliminary 

injunction is to be consolidated with a trial on the merits, 

Civ. R. 65(B)(2) requires the court to issue a 

‘consolidation’ order before the hearing, thus 

providing the parties with notice that the case is, in 

fact, being heard on the merits.  (Emphasis added.) 

 

Turoff at paragraph two of the syllabus. 

 

 Here, the Trial Court did not issue a consolidation order before the 

preliminary injunction hearing. Accordingly, the Trial Court abused its discretion in 

consolidating the preliminary injunction hearing with the trial on the merits just 

one business-day after Skindell filed his lawsuit. 

C. THE R.C. 121.22(G)(3) EXCEPTION DOES NOT APPLY TO 

DELIBERATIONS OVER THE FUTURE OF LAKEWOOD HOSPITAL.   

 

Under Defendants’ convoluted theory, since the litigation in Graham v. City 

of Lakewood, Cuyahoga C.P. Case No. CV-15-846212 (Judge O’Donnell) (“Graham 

case”) sought to prevent City Council from engaging in further plans, discussions, 

and negotiations with CCF and LHA regarding the closure of Lakewood Hospital, 

City Council could properly deliberate about its further plans, discussion, and 

negotiations with CCF and LHA to close Lakewood Hospital in executive session 

under the R.C. 121.22(G)(3) “pending litigation” exception. This is clearly wrong.  
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To be clear, Skindell does not dispute Defendants’ assertions on page 26 of 

their Answer Brief that City Council could properly enter executive session under 

R.C. 121.22(G)(3) “to discuss pending litigation against the City, the impact it has 

or will have on negotiations concerning Lakewood Hospital, and simply whether to 

engage in negotiations or discussion at all with CCF and LHA” in light of the 

Graham case. But Defendants’ additional argument that City Council could 

deliberate in executive session to develop the entire Master Agreement because the 

Graham case sought to prevent them from doing exactly that simply defies logic and 

has no basis in the law. Rather, City Council needed to separate its discussion of the 

Graham case and its potential impact on discussion with LHA and CFF from its 

deliberations regarding the actual development of the Master Agreement. See 

Springfield Local Sch. Dist. Bd. of Edn. v. Ohio Assn. of Pub. School Emp., Local 

530, 106 Ohio App.3d 855, 867, 667 N.E.2d 458 (9th Dist.1995). 

Moreover, this Court’s holding in Chudner v. Cleveland City School Dist., 8th 

Dist. Cuyahoga No. 6572, 1995 Ohio App. LEXIS 3303 (Aug. 10, 1995) does not 

stand for the proposition that any “items discussed in executive session with an 

attorney concerning litigation broadly apply to everything during that executive 

session” as Defendants’ contend. Answer Brief at 26. Rather, the Chudner court 

held that the Cleveland school board properly discussed multiple topics in executive 

session that were the subject of “court-ordered mandates put in place as corrective 

measures” in the case of Reed v. Rhodes. See Chudner at *8. Here, no court-ordered 

mandates have issued from the Graham case, rendering Chudner inapposite.  
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Defendants’ argument that deliberation about the entire Master Agreement 

in executive session was permissible because half a page of the 91-page Master 

Agreement contains a mutual waiver of claims similarly falls flat. While City 

Council could have met with legal counsel in executive session to discuss the impact 

of the waiver clause on the Graham case, its deliberations regarding the remainder 

of the Master Agreement had to occur in public. See Springfield at 867.  

D. CITY COUNCIL’S EXECUTIVE SESSIONS WERE SUBJECT TO THE 

OPEN MEETINGS ACT. 

 

Defendants also argue that the Open Meetings Act does not apply to City 

Council’s 11 executive sessions from September 8, 2015, through December 7, 2015, 

because they were simply investigative or information-gathering sessions with legal 

counsel. See Answer Brief at 28–32. Skindell agrees that a public body’s 

investigative or information-gathering sessions with its legal counsel are not 

“meetings” as defined by the Open Meetings Act so long as no deliberations occur. 

See Cincinnati Enquirer v. Cincinnati Bd. of Edn., 192 Ohio App.3d 566, 2011-Ohio 

703, 949 N.E.2d 1032, ¶¶ 14–15 (1st Dist.).  

But, Defendants admit that deliberations did occur during the 

executive sessions, totally defeating this argument. As Defendants openly admit, 

“the further plans, discussions, and negotiations between the City, LHA, and CCF 

regarding the potential closure of Lakewood Hospital * * * effectively encompassed 

almost every single facet of the deliberations City Council had since Resolution 

8817-15 passed on September 8, 2015 authorizing the City’s director of law to 

negotiate with CCF and LHA.” Answer Brief at 25–26.  
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As discussed above in Section II, the record shows that City Council held no 

public deliberations regarding the potential closure of Lakewood Hospital. 

Accordingly, these deliberations must have occurred in the executive sessions, a fact 

confirmed by Defendants’ hand-picked witness — Councilman O’Leary. See T. 66:8–

17 (explaining that “discussions relating to negotiating with the Cleveland Clinic 

and/or closing Lakewood Hospital” were held in executive session due to the 

Graham case). See also Answer Brief at 26 (arguing that the Graham case 

permitted City Council to have “discussions concerning the development of a 

potential agreement with CCF and LHA” in executive session).  

E. THE CITY’S $1 PROPERTY PURCAHSE DID NOT ALLOW SECRET 

DELIBERATION REGARDING THE ENTIRE MASTER AGREEMENT. 

 

Skindell does not dispute that City Council could properly enter executive 

session under R.C. 121.22(G)(2) to consider the purchase of certain real property for 

$1.00 as part of the Master Agreement. But this $1.00 purchase of property,3 which 

encompassed five lines of the 91-page Master Agreement, did not allow City Council 

to deliberate in executive session with regard to every single other provision of the 

Master Agreement. Rather, City Council needed to separate its discussion of the 

$1.00 property purchase from deliberation regarding the remaining 99% of the 

Master Agreement. See Springfield, 106 Ohio App.3d 855, at 867.  

F. THE DOCTRINE OF LACHES IS COMPLETELY INAPPLICABLE. 

 

                                                 
3 Skindell notes that title to these properties would have automatically reverted to 

the City upon the dissolution of LHA.  
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As an initial matter, Defendants made no argument regarding laches before 

the Trial Court. See R. 13 (omitting the same). As a result, this argument is waived 

because appellate courts “are precluded to hear a claim raised for the first time on 

appeal.” Scott v. Kindred Transitional Care & Rehab., 8th Dist. Cuyahoga No. 

103256, 2016-Ohio-495, ¶ 12.  

And, even if the laches argument is not waived, it still fails. Laches applies 

when there is an “unreasonable delay or lapse of time in asserting a right.” State ex 

rel. Polo v. Cuyahoga Cty. Bd. or Elections, 74 Ohio St.3d 143, 145, 656 N.E.2d 1277 

(1995). Here, Skindell filed this lawsuit a mere 11 days after the December 7, 2015 

press conference and prior to City Council’s final vote formally adopting Ordinance 

49-15 and the Master Agreement — an eminently reasonable timeframe to obtain 

counsel and prepare a lawsuit. Curiously, Defendants base their argument on the 

proceedings in this Court4 despite the fact that they are completely irrelevant to the 

laches analysis, which focuses on unreasonable delay in asserting a right, not the 

speed of the proceedings after the right has been asserted. See id. Because Skindell 

did not unreasonably delay filing this lawsuit, laches does not apply.  

IV. CONCLUSION 

Based on the foregoing, Plaintiff-Appellant Michael J. Skindell respectfully 

requests that this Court SUSTAIN Assignment of Error Nos. 1, 2 and 3.    

                                                 
4
 Even if proceedings in this Court were relevant to the laches analysis, Defendants’ arguments 

still fail. For instance, Defendants complain that Skindell did not seek to place this appeal on the 

accelerated calendar pursuant to Loc.App.R. 11.1. But, only cases where no transcript is required 

or where the transcript and all other evidentiary materials consist of 100 or fewer pages may be 

assigned to the accelerated calendar. See Loc.App.R. 11.1(A). Here, the transcript and other 

evidentiary materials are in excess of 100 pages. Defendants also chastise Skindell for requesting 

an extension of time to file his appellate brief despite the fact that Defendants did the same.  
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ASSIGNMENTS OF ERROR  

ASSIGNMENT OF ERROR NO. 1: 

THE TRIAL COURT ERRED BY GRANTING DEFENDANTS’ MOTION 

TO CONSOLIDATE THE PRELIMINARY INJUNCTION HEARING 

WITH THE TRIAL ON THE MERITS WITHOUT ORDERING THE 

CONSOLIDATION PRIOR TO THE PRELIMINARY INJUNCTION 

HEARING.  

 

ASSIGNMENT OF ERROR NO. 2: 

THE TRIAL COURT ERRED BY DENYING SKINDELL’S MOTION 

FOR A PRELIMINARY INJUNCTION DUE TO ITS 

MISINTERPRETATION OF OHIO’S OPEN MEETINGS ACT.  

 

ASSIGNMENT OF ERROR NO. 3: 

IF THE TRIAL COURT DID PROPERLY CONSOLIDATE THE 

PRELIMINARY INJUNCTION HEARING WITH THE TRIAL ON THE 

MERITS, THEN THE TRIAL COURT ERRED AS A MATTER OF LAW 

BY REFUSING TO GRANT SKINDELL’S REQUESTED 

DECLARATORY AND INJUNCTIVE RELIEF.  

 

ISSUES PRESENTED FOR REVIEW 

 

ISSUE NO. 1: 

 

The preliminary injunction hearing in this case occurred just one business 

day after the complaint was filed. Then, at the conclusion of the preliminary 

injunction hearing, the Trial Court consolidated the preliminary injunction 

hearing with the trial on the merits. Was it proper for the Trial Court to 

consolidate the preliminary injunction hearing with the trial on the merits 

after the preliminary injunction hearing concluded, with no prior notice to 

the parties, and just one business day after the case was filed? 

ISSUE NO. 2(A): 

 

The Trial Court held that City Council could properly deliberate in secret 

regarding a contract for the transfer of public assets to a private entity 

because the City was also currently involved in a lawsuit involving those 

same public assets despite the fact that the 91–page contract mentioned the 

lawsuit only twice. Does the R.C. 121.22(G)(3) executive session exception 

allow a public body to secretly deliberate with regard to any issue so long as 
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 viii

it is tangentially related to a pending lawsuit or does it only apply to 

deliberations specially related to the litigation itself? 

ISSUE NO. 2(B): 

 

The Trial Court held that deliberation means simply that the public has the 

opportunity to comment at an open meeting of the public body. Does a public 

body “deliberate” by simply listening to public comments, or does deliberation 

necessarily involve the members of a public body weighing and examining the 

reasons for and against a choice or measure by engaging in public discussion 

with one another? 

 

ISSUE NO. 2(C): 

 

The evidence presented at the preliminary injunction hearing showed that 

City Council engaged in secret deliberation with regard to the development of 

the Master Agreement and that City Council never engaged in public 

deliberations with regard to the development of the Mater Agreement. Did 

the Trial Court err by not issuing a preliminary injunction against the City 

and City Council prohibiting them from moving forward with the 

implementation of the Master Agreement? 

 

ISSUE NO. 3(A): 

 

R.C. 121.22(H) provides that any rule, resolution, or formal action of a public 

body that results from illegal secret deliberations is invalid. Did the Trial 

Court err by not issuing a declaratory judgment that the Master Agreement 

is void and invalid where the evidence shows that City Council met in 

executive session on multiple occasions to hold deliberations with regard to 

the development of the Master Agreement despite the fact that no R.C. 

121.22(G) executive session exception applied? 

 

ISSUE NO. 3(B): 

 

R.C. 121.22(I) requires a court of common pleas to issue an injunction 

compelling a public body to comply with the Open Meetings Act upon proof of 

a violation of R.C. 121.22. Did the Trial Court err by failing to issue an 

injunction requiring City Council to comply with R.C. 121.22 where Skindell 

presented proof that City Council met in executive session on multiple 

occasions to hold deliberations with regard to the development of the Master 

Agreement despite the fact that no R.C. 121.22(G) executive session exception 

applied? 
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I. INTRODUCTION 

Ohio’s Open Meetings Act is designed to prevent public officials from meeting 

secretly to deliberate on public issues without accountability to the public. To be 

sure, open public deliberations are the rule and secret executive sessions are the 

exception. The ruling in this case by the Cuyahoga County Court of Common Pleas 

(“Trial Court”) reverses this bedrock principle of Ohio law, making secret meetings 

the norm and open public deliberations a mere courtesy. In reaching its erroneous 

judgment, the Trial Court improperly held that Lakewood City Council (“City 

Council”) properly deliberated in secret with regard to an agreement to shut down 

the publicly owned Lakewood Hospital under the R.C. 121.22(G)(3) “pending 

litigation” executive session exception because of a pending lawsuit involving 

Lakewood Hospital. But the agreement to close Lakewood Hospital does not involve 

that pending lawsuit. In fact, the pending lawsuit in question is mentioned only 

twice in the 91–page agreement. Additionally, the Trial Court held that deliberation 

simply means that the public has the opportunity to comment as opposed to City 

Council members actually engaging in discussion with each other regarding public 

business. Because of these errors, this Honorable Court must REVERSE the Trial 

Court’s ruling and hold that the narrow executive session exceptions cannot be used 

as a ruse to deliberate on public business in secret. 

Additionally, the Trial Court consolidated the preliminary injunction hearing 

with the trial on the merits after the preliminary injunction hearing had been held 

and without prior notice to the parties that it would be doing so. This determination 

was clearly improper and must be REVERSED.  
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II. STATEMENT OF THE CASE 

On the morning of December 18, 2015, Plaintiff-Appellant Michael J. 

Skindell (“Skindell”) filed his Complaint seeking a temporary restraining order 

(“TRO”), preliminary injunction, permanent injunction, and declaratory judgment 

with regard to a multitude of Open Meetings Act violations committed by 

Defendant-Appellees Mary Louise Madigan (“Council President Madigan”), Ryan 

Nowlin (“Council Vice President Nowlin”), David W. Anderson (“Councilman 

Anderson”), Thomas R. Bullock III (“Councilman Bullock”), Shawn Juris 

(“Councilman Juris”), Cindy Marx (“Councilwoman Marx”), Samuel T. O’Leary 

(“Councilman O’Leary”), City Council, and the City of Lakewood, Ohio (“City”) 

(collectively, “Defendants”) regarding the development of an agreement to close the 

Lakewood Hospital and transfer millions of dollars of public assets to the Cleveland 

Clinic Foundation (“CCF”). See R. 1. That same morning, Skindell also filed a 

motion for a TRO and preliminary injunction seeking to prevent City Council from 

formally voting to approve the agreement. See R. 2. The formal vote was scheduled 

to take place on the evening of December 21, 2015.  

 Later on the morning of December 18, 2015, a hearing was held off the 

record with regard to Skindell’s motion for a TRO. While the case had been assigned 

to Judge Stuart Friedman, he was not in on December 18, 2015, so the hearing was 

conducted by Judge John Russo, Chief Administrative Judge for the Cuyahoga 

County Court of Common Pleas. In attendance at the hearing were the undersigned, 

multiple attorneys for Defendants, counsel for CCF, and counsel for the Lakewood 
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Hospital Association (“LHA”). Judge Russo denied the motion for a TRO and set a 

preliminary injunction hearing for 2:00 p.m. on December 21, 2015, i.e., the next 

business day, before Judge Friedman. See R. 12.  

On December 21, 2015, Defendants filed their opposition to Skindell’s motion 

for a preliminary injunction, as well as several exhibits. See R. 13–21.  

On December 21, 2015, Defendants also filed a motion to consolidate the 

preliminary injunction hearing with the trial on the merits pursuant to Civ.R. 

65(B)(2). See R. 22. The undersigned received a service copy of this motion just 

minutes before the commencement of the 2:00 p.m. preliminary injunction hearing. 

At the beginning of the December 21, 2015 preliminary injunction hearing, 

the Trial Court heard brief statements from counsel for all parties regarding 

Defendants’ motion to consolidate the preliminary injunction hearing with the trial 

on the merits. See T. 5:18–12:8. Ultimately, the Trial Court did not issue a ruling 

with regard to Defendants’ motion to consolidate and proceeded with the 

preliminary injunction hearing. See T. 12:9–12:17.   

Skindell proceeded to elicit testimony from two lay witnesses, as well as 

Councilman O’Leary. Only one other Defendant was present at the hearing and 

available to give testimony. See T. 7:7–10.  

Defendants then moved for a directed verdict at the conclusion of all 

testimony (see T. 91:19–94:24), which the Trial Court granted. See T. 104:8–9. After 

granting the motion for directed verdict, the Trial Court granted Defendants’ 
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motion to consolidate the preliminary injunction hearing with the trial on the 

merits. See T. 104:10–109:18; R. 22.  

On December 22, 2015, the Trial Court entered its judgment entry granting 

Defendants’ motion to consolidate the preliminary injunction hearing with the trial 

on the merits and dismissed the case. See R. 25.  

On December 31, 2015, Skindell filed his notice of appeal. See R. 26.  

III. STATEMENT OF THE FACTS 

A. THE LAKEWOOD HOSPITAL: A BRIEF HISTORY 

Lakewood Hospital is a public hospital owned by the City that has been in 

operation since 1907. It is the largest employer in Lakewood, employing more than 

1,100 individuals. See R. 1 at ¶ 19. In 1987, the City established the LHA as a non-

profit, tax-exempt public charity to lease and operate Lakewood Hospital, including 

the land, hospital building, and medical equipment. See R. 1 at ¶ 20. In 1996, 

through a Definitive Agreement between CCF and LHA, CCF became the sole 

member of LHA. With approval from the City, CCF took over management of the 

day-to-day operations of Lakewood Hospital. See R. 1 at ¶ 21. Since 1996, Lakewood 

Hospital has been recognized as a CCF hospital, although owned by the City. See id.  

On January 12, 2015, Subsidium Healthcare issued a report valuing 

Lakewood Hospital at over $71,000,000. See R. 1 at ¶ 22. According to an August 14, 

2015 report from Huron Business Advisory, Lakewood Hospital had total cash and 

long term investments valued at $54,200,000 as of June 30, 2015. See R. 1 at ¶ 23. 
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Pursuant to the lease between the City and LHA, in the event LHA dissolves, 

all of its assets were to be transferred to the City. See R. 1 at ¶ 24. Pursuant to the 

lease between the City and LHA for Lakewood Hospital, LHA paid the City annual 

rent in the amount of approximately $1,000,000. See R. 1 at ¶ 25. 

Lakewood Hospital employees generate approximately $990,000 in annual 

income tax revenue for the City. See R. 1 at ¶ 26. Lakewood Hospital also provides 

in excess of $7,000,000 annually in charity care. See R. 1 at ¶ 27. According to an 

analysis prepared by Marguerite Harkness, a Certified Public Accountant, 

Lakewood Hospital contributes a positive annual economic impact of $294,000,000 

to the City. See R. 1 at ¶ 28. 

B. THE LETTER OF INTENT: THE BEGINNING OF THE END FOR 

LAKEWOOD HOSPITAL 

 

On January 15, 2015, the Mayor of Lakewood, Michael P. Summers (“Mayor 

Summers”), held a press conference where he announced that the City had reached 

a deal with CCF and LHA to close and demolish Lakewood Hospital, transfer all of 

Lakewood Hospital’s assets to CCF, establish a community health foundation, and 

have CCF build a wholly-owned family health center at the current Lakewood 

Hospital site. See R. 1 at ¶ 29. Although the Letter of Intent Expired on May 31, 

2015 (See R. 1 at ¶ 30), the future of Lakewood Hospital remained in limbo. 

C. THE TAXPAYER LAWSUIT: THE PUBLIC TRIES TO SAVE ITS 

HOSPITAL  

 

On May 28, 2015, several Lakewood residents filed a taxpayer lawsuit 

against the City, CCF, LHA, and others, with regard to past breaches of contract, 
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breach of fiduciary duty, unjust enrichment, promissory estoppel, fraud, and 

conspiracy. The case is captioned as Graham v. City of Lakewood, Cuyahoga C.P. 

Case No. CV-15-846212 (Judge O’Donnell) (“the Graham case”).  

D. CITY COUNCIL DECIDES TO ENGAGE IN EXCLUSIVE 

NEGOTIATIONS WITH THE CLEVELAND CLINIC FOUNDATION TO 

SHUT DOWN LAKEWOOD HOSPITAL WITHOUT ANY PUBLIC 

DELIBERATION ON THE ISSUE 

 

On September 8, 2015, without ever conducting any public deliberations 

regarding the issue, City Council unanimously voted to pass Resolution 8817-15 

“authorizing the [City’s] Director of Law to enter into negotiations with the 

Cleveland Clinic Foundation, Lakewood Hospital Association and Lakewood 

Hospital Foundation regarding Lakewood Hospital and future healthcare delivery 

in Lakewood.” See R. 1 at ¶ 31. Resolution 8817-15 was the result of unlawful 

private deliberations held in illegal executive session(s). See R. 1 at ¶ 32.  

E. THE ILLEGAL MEETINGS: KEEPING THE PUBLIC IN THE DARK 

 1. The Committee Of The Whole Meetings 

On September 14, 2015, City Council held a Committee of the Whole meeting, 

where it entered executive session to “discuss general conversation about the letter 

of intent submitted to council by the Lakewood Hospital Association, and the 

Lakewood Hospital Foundation, and the Cleveland Clinic referred one-twenty-

fifteen including the potential purchase of property and/or sale of real or personal 

property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal private interest is adverse to 

the public interest.” See R. 1 at ¶ 33. 
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On October 5, 2015; October 7, 2015; October 12, 2015; October 19, 2015; 

November 2, 2015; November 9, 2015; November 16, 2015; November 23, 2015; 

November 30, 2015; and December 7, 2015; City Council held Committee of the 

Whole meetings where it entered executive session to “discuss general conversation 

about the letter of intent submitted to council by the Lakewood Hospital 

Association, and the Lakewood Hospital Foundation, and the Cleveland Clinic one-

twenty-fifteen including the potential purchase of property and/or sale of real or 

personal property by competitive bid if disclosure of the information would result in 

a competitive advantage to the person whose personal private interest is adverse to 

the general public interest and pending litigation.” See R. 1 at ¶ 34, 37–38, 40–41, 

43, 45, 47, 49, 51, 53, 55, 57, 59, 62, 64, 67, 69. See also T. 65:19–25.  

City Council did not hold any public deliberations with regard to the 

agreement to close the Lakewood Hospital, or the development of the agreement to 

close the Lakewood Hospital, at any of these Committee of the Whole meetings. See 

T. 16:11–17:9 (Dean Dilzell [“Dilzell”] testifying to the same); T. 22:11–25:5 (Dr. 

Terence Kilroy [“Dr. Kilroy”] testifying to the same).   

Rather, Dr. Kilroy testified that since February 201,5 “all of [the Committee 

of the Whole meetings] have gone into executive sessions where there are no 

questions, we have no idea what's going on.” T. 22:22–25. 

Instead, City Council hid behind the ruse that it could freely deliberate in the 

secret executive sessions with regard to the development of the agreement to close 

Lakewood Hospital because the taxpayer plaintiffs in the Graham case were 
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seeking to enjoin City Council from closing Lakewood Hospital. See T. 66:1–7 

(Councilman O’Leary testifying to the same). When asked how City Council could 

properly deliberate on the development of the agreement to close Lakewood 

Hospital in executive session under the “pending litigation” exception, Councilman 

O’Leary stated: 

Well, the pending litigation seeks injunctive relief in the 

form of an injunction prohibiting city officials from any 

conversation with the Cleveland Clinic and/or regarding 

closing Lakewood Hospital, and so discussions relating to 

negotiating with the Cleveland Clinic and/or closing 

Lakewood Hospital were unfortunately entailed with the 

litigation that was ongoing. 

 

T. 66:10–17.  

 

 Councilman O’Leary further testified that every term of the agreement to 

close Lakewood Hospital is inextricably intertwined with the litigation in the 

Graham case, allowing City Council to deliberate on the entire agreement, rather 

than simply the minimal portions of the agreement that actually touch of the 

Graham litigation, in closed executive sessions under the “pending litigation” 

exception. See T. 66:18–22.  

 2. The City Council Meetings 

City Council also held a few public City Council meetings between the 

September 8, 2015 announcement that it would enter into exclusive negotiations 

with CCF to shut down Lakewood Hospital and December 7, 2015. See T. at Exs. 3–

4 (meeting minutes). City Council did not conduct any deliberations with regard to 

the agreement to close the Lakewood Hospital, or the development of the agreement 
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to close the Lakewood Hospital, at any of these City Council meetings. See T. 23:17–

24:5 (Dr. Kilroy testifying to the same); Exs. 3–4 (evidencing the same). 

F. THE PRESS CONFERENCE: CITY COUNCIL ANNOUNCES THAT AN 

AGREEMENT HAS BEEN REACHED TO CLOSE LAKEWOOD 

HOSPITAL WITHOUT ANY PUBLIC DELIBERATION EVER 

OCCURRING  

 

Prior to the December 7, 2015 Committee of the Whole meeting, City Council 

held an impromptu press conference in a small locked room guarded by multiple 

Lakewood police officers. See R. 1 at ¶ 71 (citing to the video of the press conference 

located at https://www.youtube.com/watch?v=lChNMhrAXCk); T. 96:5–7 (taking 

judicial notice of the press conference). The public, outside of a few select members 

of the news media, was barred from attending this press conference. See R. 1 at ¶ 

71. All seven City Council members attended the press conference. See R. 1 at ¶ 73.  

At this press conference, City Council announced that it had reached an 

agreement with LHA and CCF to close Lakewood Hospital and transfer millions of 

dollars’ worth of public assets to CCF. R. 1 at ¶ 72. This agreement is known as the 

“Master Agreement.” See R. 1 at Ex. 1.  

During the press conference, prior to any public vote or deliberation on the 

matter, Council President Madigan proclaimed that she was “happy to say that an 

agreement has been reached to move forward on providing health care here in 

Lakewood for generations to come.” R. 1 at ¶ 74. She further exclaimed that “we are 

here tonight unified to talk to you about this agreement,” R. 1 at ¶ 75, and that 

“[w]e made a decision that we are ready to roll out and share with our constituents.” 

R. 1 at ¶ 76.  
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Councilwoman Marx then explained that the agreement was a done deal, 

stating: “I’m pleased we’ve reached an agreement to provide uninterrupted 

healthcare delivery to our residents.” R. 1 at ¶ 78; T. 96:5–7. Mayor Summers 

announced that “Lakewood Hospital is closing.” R. 1 at ¶ 79; T. 96:5–7. 

Councilman Bullock followed-up Mayor Summers’ announcement that 

“Lakewood Hospital is closing” by explaining that “our good news tonight is that 

City Council has concluded its deliberations and is ready to move forward with all of 

what [Mayor Summers] described.” R. 1 at ¶ 80; T. 96:5–7.  

Council Vice President Nowlin, Councilman Anderson, Councilman Juris, 

and Councilman O’Leary also spoke at the press conference and explained their 

reasons for agreeing to close Lakewood Hospital. See R. 1 at ¶ 81; T. 96:5–7. Despite 

City Council’s numerous declarations that an agreement had been reached, no 

public vote or deliberation had ever taken place regarding this agreement to close 

Lakewood Hospital. R. 1 at ¶ 77; T. 96:5–7; T. 19:2–5; T. 24:1–5.   

 G. THE THREE READINGS: CITY COUNCIL LETS THE PUBLIC VENT 

BEFORE FORMALLY VOTING ON WHAT HAD ALREADY BEEN 

DECIDED  

 

1. The December 7, 2015 City Council Meeting 

After the December 7, 2015 press conference and Committee of the Whole 

meeting, a City Council meeting was held. See R. 1 at ¶ 82. At this meeting, City 

Council held its first reading of Ordinance 49-15 (authorizing the City to enter into 

the Master Agreement) and “highlights” from the Master Agreement — not the 

actual agreement. See R. 1 at ¶ 83; T. 33:2–4 (Dr. Kilroy testifying to the same).  
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Dr. Kilroy explained that members of the public who signed up on a sign-in 

sheet before the December 7, 2015 City Council meeting began were permitted to 

make comments to City Council. See T. 34:6–17. Dr. Kilroy further testified that 

some City Council members read “prepared statements.” T. 34:22.  

City Council also announced that it would hold a second reading of Ordinance 

49-15 and the Master Agreement at its December 14, 2015 special meeting, and 

then would formally vote to approve the Master Agreement at its December 21, 

2015 meeting. See R. 1 at ¶ 85. 

2. The December 14, 2015 City Council Meeting 

Dr. Kilroy explained that at the December 14, 2015 City Council Meeting, 

Ordinance 49-15 was read once again, this time with the actual Master Agreement 

attached. See T. 36:6–13. Public comment was also permitted. See T. 37:5. As far as 

City Council, its members “sort of pontificate[d]” about the Master Agreement, but 

“did not respond[] to questions to each other.” T. 37:11–12; 37:21–22. 

3. The December 21, 2015 City Council Meeting 

As expected, City Council unanimously voted to approve Ordinance 49-15 and 

the Master Agreement at its December 21, 2015 meeting. See December 21, 2015 

City Council Meeting Minutes, located at http://www.onelakewood.com/wp-

content/uploads/2015/06/CouncilMinutes_122115.pdf.1  

                                                 
1 Skindell requests that this Honorable Court take judicial notice of this fact, which occurred after 

the preliminary injunction hearing and consolidated trial, pursuant to Evid.R. 201. See also Malone 

v. Berry, 174 Ohio App.3d 122, 2007-Ohio-6501, 881 N.E.2d 283, ¶ 13 (10th Dist.) (taking judicial 

notice of information posted online); O'Toole v. Northrop Grumman Corp., 499 F.3d 1218, 1225 (10th 

Cir.) ("It is not uncommon for courts to take judicial notice of factual information found on the world 

wide web"). 
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H. THE PROPOSAL TO KEEP LAKEWOOD HOSPITAL OPEN: CITY 

COUNCIL TURNS DOWN SURGICAL DEVELOPMENT PARTNERS 

 

On October 7, 2015, Surgical Development Partners, LLC (“SDP”), submitted 

a letter of intent to the City and LHA regarding its desire to purchase the 850 

Columbia Road portion of the Lakewood Hospital for $9,000,000. See R. 1 at ¶ 35. 

Notably, the Master Agreement provides the City will only receive $8,200,000 for 

the 850 Columbia Road property. See T. at Ex. 1.  

SDP subsequently submitted a revised letter of intent to the City and LHA on 

November 30, 2015, expressing its interest in purchasing Lakewood Hospital in its 

entirety and its plan to continue to provide inpatient care at Lakewood Hospital. 

See R. 1 at ¶ 61. The City’s Law Director, Kevin M. Butler (“Law Director Butler”), 

responded to SDP’s revised letter of intent on December 4, 2015, explaining that he 

was responding “on behalf of the city, its mayor and city council.” See R. 1 at ¶ 66. 

Law Director Butler further explained, on behalf of City Council, that “we will not[] 

delay any decisions we reach” regarding the Master Agreement. See R. 1 at ¶ 35 

On December 8, 2015, Law Director Butler replied to a December 4, 2015 

communication from SDP providing additional information regarding SDP’s letter 

of intent to purchase Lakewood Hospital and plans to keep it in operation as an 

inpatient hospital. See R. 1 at ¶ 86.  In his response on behalf of City Council, Law 

Director Butler stated that City Council is “confident that the plan put forth in our 

negotiations with the Cleveland Clinic best serves the citizens of Lakewood,” and 

that City Council was going to “move forward in this outpatient model.” See R. 1 at 

¶ 87. All of these facts were recently verified in an affidavit from Frank T. Sossi, 
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SDP’s Secretary, General Counsel, and member, which was filed with the Cuyahoga 

County Court of Common Pleas in the case of Graham v. City of Lakewood, 

Cuyahoga C.P. Case No. CV-15-846212 (Judge O’Donnell). See Graham Plaintiffs’ 

March 14, 2016 Motion for Leave to File Amended Complaint at Affidavit of Frank 

T. Sossi (“Sossi Affidavit”).2  

It is unknown how City Council reached its decision not to engage with SDP 

as there is no record that City Council ever deliberated on the SDP letter of intent 

in public session or took a public vote directing Law Director Butler to reject SDP’s 

proposal to purchase Lakewood Hospital, despite the fact that the SDP proposal 

would have maintained Lakewood Hospital as an inpatient facility. See R. 1 at ¶ 88. 

See also Sossi Affidavit.  

IV. LAW AND ARGUMENT 

A. STANDARD OF REVIEW 

With regard to Skindell’s declaratory judgment claims, the Trial Court’s 

directed verdict in favor of Defendants is reviewed by this Honorable Court de novo. 

See Kanjuka v. MetroHealth Med. Ctr., 151 Ohio App.3d 183, 2002-Ohio-6803, 783 

N.E.2d 920, ¶ 14 (8th Dist.), citing Grau v. Kleinschmidt, 31 Ohio St.3d 84, 90, 509 

N.E.2d 399 (1987) (holding that an appellate court reviews a trial court’s grant or 

denial of a motion for directed verdict de novo). See also Arnott v. Arnott, 132 Ohio 

St.3d 401, 2012-Ohio-3208, 972 N.E.2d 586, ¶13 (explaining that holdings with 

regard to questions of law in a declaratory judgment action are reviewed de novo).  

                                                 
2
 Skindell requests that this Honorable Court take judicial notice of public filings in the Graham case 

pursuant to Evid.R. 201.  
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With respect to Skindell’s claims for injunctive relief, they would typically be 

reviewed under an abuse of discretion standard, see Garono v. State, 37 Ohio St.3d 

171, 173, 524 N.E.2d 496 (1988), although the questions of law involved with the 

injunction are reviewed de novo. See Cuyahoga County Bd. of Commrs. v. State, 112 

Ohio St.3d 59, 2006-Ohio-6499, 858 N.E.2d 330, ¶ 23.  However, because Skindell’s 

claims were ruled upon pursuant to a motion for a directed verdict, they are 

reviewed de novo. See Kanjuka at ¶ 14, citing Grau, 31 Ohio St.3d at 90 (holding 

that an appellate court reviews a trial court’s grant or denial of a motion for 

directed verdict de novo). 

B. ASSIGNMENT OF ERROR NO. 1:  

 

THE TRIAL COURT ERRED BY GRANTING DEFENDANTS’ 

MOTION TO CONSOLIDATE THE PRELIMINARY 

INJUNCTION HEARING WITH THE TRIAL ON THE MERITS 

WITHOUT ORDERING THE CONSOLIDATION PRIOR TO THE 

PRELIMINARY INJUNCTION HEARING.  

 

As this Honorable Court has made clear, trial courts are required to issue an 

order combining a preliminary injunction hearing with the trial on the merits 

pursuant to Civ. R. 65(B)(2) before the preliminary injunction hearing takes place. 

See Turoff v. Stefanac, 16 Ohio App.3d 227, 475 N.E.2d 189 (8th Dist.1984), 

paragraph two of the syllabus (“Where a hearing on an application for a preliminary 

injunction is to be consolidated with a trial on the merits, Civ. R. 65(B)(2) requires 

the court to issue a ‘consolidation’ order before the hearing, thus providing the 

parties with notice that the case is, in fact, being heard on the merits”). See also 

Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981) (holding that “[b]efore [an 
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order combining a preliminary injunction hearing with the trial on the merits] may 

issue, however, the courts have commonly required that the parties should normally 

receive clear and unambiguous notice [of the court’s intent to consolidate the trial 

and the hearing] either before the hearing commences or at a time which will still 

afford the parties a full opportunity to present their respective cases”) (omitting 

internal quotations) (applying analogous Fed.R.Civ.P. 65(B)(2)); Seasonings 

Etcetera, Inc. v. Nay, 10th Dist. Franklin No. 92AP-1056, 1993 Ohio App. LEXIS 

1182, *10 (Feb. 23, 1993) (“[I]t is generally improper to dispose of a case on the 

merits following a hearing for a preliminary injunction without consolidating that 

hearing with a trial on the merits or otherwise giving notice to counsel that the 

merits would be considered”). 

The Twelfth District Court of Appeals has explained in detail why it is 

completely inappropriate for a trial court to combine a preliminary injunction 

hearing with a trial on the merits after the fact, stating that: 

Civ. R. 65(B) simply does not permit an advancement and 

consolidation of the trial on the merits at the preliminary 

injunction hearing without an order of the trial court. The 

purpose of the order is obviously to notify both parties so 

they can prepare their respective cases accordingly as 

there are fundamental differences between a trial on the 

merits and a hearing for a preliminary injunction. A 

preliminary injunction is a provisional remedy and 

requires that the plaintiff demonstrate that he is entitled 

to the relief demanded, i.e. the preliminary injunction, 

and that such relief consists in restraining the 

commission or continuance of some act that during the 

litigation would produce irreparable injury to the 

plaintiff. * * * The plaintiff must also show a substantial 

likelihood of success on the merits, whether the issuance 

of a preliminary injunction would cause substantial harm 
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to others, and whether the public interest would be served 

by issuing a preliminary injunction. * * * An action on the 

merits involves very few, if any, of the aforementioned 

issues.   

 

Internatl. Assn. of Firefighters (I.A.F.F.), Local 336 v. Middletown, 12th Dist. Butler 

No. CA83-02-020, 1983 Ohio App. LEXIS 15897, *7–8 (Aug. 31, 1983). See also Ohio 

Serv. Group, Inc. v. Integrated & Open Sys., L.L.C., 10th Dist. Franklin No. 06AP-

433, 2006-Ohio-6738, ¶ 11 (quoting the same).  

 In this case, the difference between a preliminary injunction hearing and a 

trial is even more striking, since “in an action brought under R.C. 121.22, the 

plaintiff or relator initially carries his or her burden by showing that a meeting of 

the majority of the members of a public body occurred and that the general public 

was excluded from that meeting. Once the plaintiff or relator demonstrates the 

above, the burden then shifts to the public body to produce or go forward with 

evidence that the challenged meeting fell under one of the exceptions of R.C. 

121.22(G).” State ex rel. Hardin v. Clermont County Bd. of Elections, 2012-Ohio-

2569, 972 N.E.2d 115, ¶ 25 (12th Dist.). 

And as this Honorable Court further held in Turoff: 

There is no indication that either party knew that the 

case was being heard on the merits. This lack of notice 

undoubtedly prejudiced the rights of appellant by 

preventing him from thoroughly preparing his case for 

trial. Under these circumstances, we have no choice but to 

remand this action for a new trial on the merits. 

 

Turoff at 228.  
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Here, Skindell filed his Complaint and motion for a TRO and preliminary 

injunction on Friday, December 18, 2015. See R. 1–2. The very next business day, 

Monday, December 21, 2015, the preliminary injunction hearing was held. See R. 

12, 25. Quite obviously, Skindell did not have the opportunity to conduct any 

discovery or subpoena any witnesses between the filing of his Complaint on Friday, 

December 18, 2015, and the preliminary injunction hearing on Monday, December 

21, 2015.  

Just prior to the preliminary injunction hearing on December 21, 2015, 

Defendants filed a motion to consolidate the preliminary injunction hearing with 

the trial on the merits pursuant to Civ.R. 65(B)(2). See R. 22. The undersigned 

received a service copy of this motion mere minutes before the commencement of the 

preliminary injunction hearing. 

At the outset of the preliminary injunction hearing, the Trial Court 

addressed the motion to consolidate. See T. 5:18–21.  The Trial Court then allowed 

the parties to discuss the motion. See T. 6:1–4. The undersigned explained to the 

Trial Court that Skindell would be severely prejudiced if the preliminary injunction 

hearing was combined with the trial on the merits as Skindell was nowhere close to 

being ready to proceed to a trial on the merits, seeing as how the case had been filed 

only one business day prior, no discovery had been conducted, and Skindell was 

unable to serve subpoenas or otherwise compel witnesses to testify. See T. 9:19–

11:5. In fact, only two of the seven individual defendants, all of whom were key 

witnesses, were present at the preliminary injunction hearing. See T. 7:7–10.  
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After hearing from both parties on the motion to consolidate, the Trial Court 

proceeded with the preliminary injunction hearing without ruling from the bench, 

let alone issuing a judgment entry, regarding the motion. See T. 12:9–19.  

After the conclusion of testimony at the preliminary injunction hearing, 

Defendants moved for a directed verdict prior to their presentation of evidence, 

which the Trial Court granted. See T. 104:8–9. Then, after holding the preliminary 

injunction hearing and denying the preliminary injunction, the Trial Court decided 

to grant the motion to consolidate. See T. 104:10–20. The undersigned objected, 

again explaining that Skindell was before the Trial Court for a preliminary 

injunction hearing, not a trial on the merits, and that Skindell would be unfairly 

prejudiced by the consolidation as he clearly had no opportunity to conduct 

discovery or obtain testimony from all of the individual defendants. See T. 104:21–

105:6, 107:14–108:5, 108:11–109:16.  Regrettably, the Trial Court then explained 

that its decision on the motion to consolidate was final. See T. 109:17–18. The next 

day, the Trial Court issued a judgment entry granting the motion. See R. 25.  

The Trial Court’s consolidation of the preliminary injunction hearing with the 

trial on the merits caused severe prejudice to Skindell. He had no opportunity to 

conduct any written discovery or depose any witnesses with regard to what occurred 

in the executive sessions. For instance, in his deposition in the Graham case, Mayor 

Summers testified that the Master Agreement was developed by the City’s 

attorneys, City Council, and himself. See Graham Plaintiffs’ March 14, 2016 Motion 

for Leave to File Amended Complaint at Summers Deposition Transcript 254:23–
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255:4. Skindell had no opportunity to obtain discovery such as this from any party 

or witness as he was forced to go to trial within one business day of filing 

his Complaint. Based on Mayor Summers’ admission in his Graham deposition 

and Councilman O’Leary’s testimony in this case, Skindell believes that discovery in 

this case will show the full extent of (1) just how divorced the Master Agreement is 

from the Graham case and (2) the secret deliberations regarding the development of 

the Master Agreement. Moreover, discovery will explain how it came to be that Law 

Director Butler, on behalf of City Council, flatly rejected SDP’s proposal to purchase 

the Lakewood Hospital without so much as one word being uttered by a member of 

City Council at a public meeting with regard to the same.   

 The Trial Court committed clear prejudicial error by consolidating the 

preliminary injunction hearing with the trial on the merits. As a result, this 

Honorable Court must REVERSE the decision of the Trial Court and remand this 

case for a new trial on the merits.  

C. ASSIGNMENT OF ERROR NO. 2:  

 

THE TRIAL COURT ERRED BY DENYING SKINDELL’S 

MOTION FOR A PRELIMINARY INJUNCTION DUE TO ITS 

MISINTERPRETATION OF OHIO’S OPEN MEETINGS ACT.  

 

 The Trial Court twice erred in denying Skindell’s request for a preliminary 

injunction. First, in holding that City Council properly deliberated on the 

development of the Master Agreement in executive session, the Trial Court 

impermissibly expanded the R.C. 121.22(G)(3) “pending litigation” exception to 

encompass any issue tangentially related to a pending or threatened lawsuit. This 
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is reversible error. The Trial Court further committed reversible error when it held 

that “deliberation” means only that the public be given an opportunity to be heard 

on an issue, as opposed to City Council members engaging in discussion of public 

business among themselves, redefining well-settled Ohio law in the process. Due to 

these material misstatements of the law, this Honorable Court must REVERSE 

the Trial Court’s decision and GRANT the preliminary injunction.   

1. The Trial Court Impermissibly Expanded The “Pending 

Litigation” Exception In Holding That City Council’s Secret 

Deliberations Were Proper.   

 

The Open Meetings Act provides that “[a]ll meetings of any public body are 

declared to be public meetings open to the public at all time.” R.C. 121.22(C). The 

General Assembly has made it clear that the Sunshine Laws “shall be liberally 

construed to require public officials to take official action and to conduct 

all deliberations upon official business only in open meetings unless the 

subject matter is specifically excepted by law.” (Emphasis added.) R.C. 

121.22(A). “Its very purpose is to prevent just the sort of activity that went on in 

this case — elected officials meeting secretly to deliberate on public issues without 

accountability to the public.” State ex rel. Cincinnati Post v. City of Cincinnati, 76 

Ohio St.3d 540, 544, 668 N.E.2d 903 (1996). 

Accordingly, a public meeting must occur when a “meeting” is conducted by a 

“public body.” R.C. 121.22(B)(1)(a) expressly defines “public body” to include any 

council of a municipal corporation. Thus, City Council is a public body for the 

purposes of the Open Meetings Act. Similarly, the Committee of the Whole meetings 
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detailed in Section III(B)(1), above, constituted “meetings” as defined by R.C. 

121.22(B)(2) because they were “prearranged discussion[s] of the public business of 

the public body by a majority of its members.” Thus, City Council was required to 

conduct the Committee of the Whole meetings, including the deliberations 

regarding the future of Lakewood Hospital, in public unless one of the eight narrow 

statutory exceptions contained in R.C. 121.22(G) applied. These exceptions are to be 

“strictly construed.” Hardin, 2012-Ohio-2569 at ¶ 15. See also Gannett Satellite 

Information Network, Inc. v. Chillicothe City School Dist. Bd. of Edn., 41 Ohio 

App.3d 218, paragraphs one and two of the syllabus (4th Dist.1988) (holding the 

same); Maddox v. Greene Cty. Children Servs. Bd. of Dirs., 2d Dist. Greene No. 2013 

CA 38, 2014-Ohio-2312, ¶ 17 (same).  

Again, City Council motioned to enter executive sessions at the Committee of 

the Whole meetings to “discuss general conversation about the letter of intent 

submitted to council by the Lakewood Hospital Association, and the Lakewood 

Hospital Foundation, and the Cleveland Clinic one-twenty-fifteen including the 

potential purchase of property and/or sale of real or personal property by 

competitive bid if disclosure of the information would result in a competitive 

advantage to the person whose personal private interest is adverse to the general 

public interest and pending litigation.” See R. 1 at ¶ 34, 37–38, 40–41, 43, 45, 47, 49, 

51, 53, 55, 57, 59, 62, 64, 67, 69. See also T. 65:19–25. 

Accordingly, two of the R.C. 121.22(G) exceptions were potentially implicated: 

(1) the R.C. 121.22(G)(2) exception which allows a public body to enter executive 
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session “[t]o consider the purchase of property for public purposes, or for the sale of 

property at competitive bidding, if premature disclosure of information would give 

an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest;” and (2) the R.C. 121.22(G)(3) 

exception which allows a public body to enter executive session for “[c]onferences 

with an attorney for the public body concerning disputes involving the public body 

that are the subject of pending or imminent court action.” 

No evidence was presented at the preliminary injunction hearing with regard 

to the applicability of the R.C. 121.22(G)(2) exception. This is likely because the 

Master Agreement did not involve the purchase of any property by the City nor the 

City’s sale of any property by competitive bid. Thus, the R.C. 121.22(G)(3) “pending 

litigation” exception is the only potentially proper reason for City Council to have 

deliberated on the Master Agreement in secret executive sessions, rather than in an 

open public meeting as generally required by the Open Meetings Act.  

Defendants have argued that the executive sessions were lawful because the 

development of the Master Agreement was inextricably intertwined with the 

pending litigation in the Graham case. See T. 66:18–22 (Councilman O’Leary 

testifying to the same). The Trial Court agreed with this theory, holding that the 

executive sessions were lawful due to the existence of the Graham case. See R. 25. 

This is simply not a proper interpretation of the Open Meetings Act, as it converts 

the narrow R.C. 121.22(G)(3) exception that is to be “strictly construed” into an open 

invitation for public bodies to secretly deliberate on myriad issues so long as they 
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tangentially relate to the same subject matter as a pending lawsuit. Such an 

interpretation flies in the face of the Open Meetings Act’s mandate that it be 

liberally construed to require public officials to deliberate in public. See 121.22(A).   

The fallacy of Defendants’ “inextricably intertwined” argument was explained 

in Springfield Local Sch. Dist. Bd. of Edn. v. Ohio Assn. of Pub. School Emp., Local 

530, 106 Ohio App.3d 855, 667 N.E.2d 458 (9th Dist.1995), where a public board of 

education was simultaneously developing a contract with a private busing company 

and engaging in collective bargaining with regard to the elimination of bus driver 

positions. In so doing, the public board of education held an executive session where 

it deliberated on aspects of the private busing contract. Id. at 865. In arguing that 

these executive session deliberations did not violate the Open Meetings Act, the 

board of education claimed that the private busing contract was inextricably linked 

with the collective bargaining issues regarding the elimination of the bus driver 

positions, making the executive session proper under the R.C. 121.22(G)(4) 

“collective bargaining” exception. See id. at 866–67.  

The court of appeals disagreed, holding that the board of education “could 

have separated its discussion of the business matters from its discussion of the 

labor implications of privatization.” (Emphasis added.) Id. at 867. The court further 

explained that the board of education “could properly discuss financing, bus leasing, 

safety and the use of the school facilities only in open session. On the other hand, 

the Board could properly discuss negotiations over continued union representation, 
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continued employment of current drivers, and other terms of that employment in 

closed session under the negotiations exception.” Id.  

 The same analysis applies here. To be clear, the Graham case is mentioned a 

grand total of two times in the entire 91-page Master Agreement. See T. at Ex. 1 

(evidencing the same). The first reference simply notes that the case exists. See id. 

at 13. The second reference is in a one-paragraph indemnification provision. See id. 

at I-4. It is simply impossible to believe that City Council’s numerous executive 

sessions held to deliberate on the development of the Master Agreement all dealt 

solely with these two minor provisions. And any argument that the Master 

Agreement somehow settled the Graham case is certainly false, as the Graham case 

is still pending before the Cuyahoga County Court of Common Pleas.  

Recognizing this fact, City Council attempted to explain that the private 

deliberations were not all about the Graham lawsuit itself, but rather that any 

discussion regarding Lakewood Hospital could be held in secret because: 

The injunctive relief sought to prohibit council from 

having any negotiations with the Cleveland Clinic. It 

meant that negotiations with the Cleveland Clinic were 

necessarily tied up in the pending litigation that sought to 

prevent council from having negotiations with the 

Cleveland Clinic. 

 

T. 68:5–10. See also T. 86:11–14 (Councilman O’Leary testifying that “[t]he 

negotiations ongoing were subject to the threat of pending litigation, so our 

discussions regarding the negotiations ongoing were through the lens of the ongoing 

litigation”).   
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 It is by this faulty logic that City Council deemed it appropriate to meet in 

secret to discuss specific terms of the Master Agreement wholly unrelated to the 

Graham litigation, such as the demolition of a parking garage or the site selection 

for the family health center that will replace Lakewood Hospital. See T. 67:21–68:1.  

Of course, Councilman O’Leary had to admit that there was actually no 

injunction in place from the Graham case preventing City Council from negotiating 

with CCF, and that City Council in fact was negotiating with CCF. See T. 68:11–18. 

The argument basically boils down to “someone sued us for engaging in illegal 

activity; therefore, we will continue to engage in the allegedly illegal activity, but 

now we get to do it in secret, too!” 

City Council’s “pending litigation” argument flies in the face of the Open 

Meetings Act, which is to be “liberally construed to require public officials to take 

official action and to conduct all deliberations upon official business only in open 

meetings unless the subject matter is specifically excepted by law.” (Emphasis 

added.) R.C. 121.22(A). The executive session exceptions, conversely, are to be 

“strictly construed.” (Emphasis added.) Hardin, 2012-Ohio-2569 at ¶ 15. 

The Trial Court wholly ignored these well–established standards, holding 

that public bodies need only conduct business in open session in limited 

circumstances and that the R.C. 121.22(G)(3) “pending litigation” exception allows 

secret deliberation on any issue so long the public body can express some tenuous 

connection with a pending or threatened lawsuit. The Trial Court’s ruling that 

“[y]ou don’t have negotiations of this kind conducted in an open forum with 
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members of the public brought in at every stage” is in direct contradiction with Ohio 

law. T. 103:3–6. There is no “high level negotiations” exception to R.C. 121.22’s 

mandate that public bodies conduct business in the open.  

While it was certainly appropriate for the City’s Law Director and outside 

counsel to negotiate with CCF privately, to the extent City Council wished to 

deliberate about the development of the Master Agreement, it needed to do so in 

open meetings. On that the law is clear. The Trial Court’s holding to the contrary is 

clear error. Accordingly, this Honorable Court must REVERSE the Trial Court’s 

decision granting Defendants’ motion for a directed verdict on Count Two 

(Preliminary Injunction).  

2.  The Trial Court Did Not Apply The Proper Definition Of 

“Deliberation” In Reaching Its Determination That Public 

Deliberations Regarding The Agreement Had Occurred. 

 

In reaching its erroneous decision, the Trial Court made up its own definition 

of “deliberation” in holding that: 

The law does not state open deliberations. It just says 

deliberations — official action and deliberations upon 

official business and that the meetings must be open. 

That means the public must be given an opportunity to be 

present, and one would expect they must be given an 

opportunity to be heard.  

 

T. 100:20–101:3.  

 

 Such a definition is found nowhere in the law. Rather, courts have held that 

“deliberation” means “the act of weighing and examining the reasons for and 

against a choice or measure” or “a discussion and consideration by a number of 

persons of the reasons for and against a measure.” Springfield Local Sch. Dist. Bd. 
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of Edn., 106 Ohio App.3d at 864. See also Cincinnati Enquirer v. Cincinnati Bd. of 

Edn., 192 Ohio App.3d 566, 569, 2011-Ohio-703 (1st Dist.) (holding that a public 

body deliberates “by thoroughly discussing all of the factors involved [in a decision], 

carefully weighing the positive factors against the negative factors, cautiously 

considering the ramifications of its proposed action, and gradually arriving at a 

proper decision which reflects th[e] legislative process”); Berner v. Woods, 9th Dist. 

Lorain No. 07CA009132, 2007-Ohio-6207, ¶ 15. Deliberation involves “a decisional 

analysis, i.e., an exchange of views on the facts in an attempt to reach a decision.” 

Piekutowski v. S. Cent. Ohio Edn. Serv. Ctr. Governing Bd., 161 Ohio App.3d 372, 

379, 2005-Ohio-2868 (4th Dist.). 

 In fact, R.C. 121.22 does not require that a public body provide the public 

with an opportunity to comment at its meetings. See Black v. Mecca Twp. Bd. of 

Trustees, 91 Ohio App.3d 351, 356 (11th Dist.1993) (holding the same). See also 

Forman v. Blaser, 3d Dist. Seneca No. 12-87-12, 1988 Ohio App. LEXIS 3405, *8 

(Aug. 8, 1988) (holding that R.C. 121.22 guarantees the right to observe a meeting, 

but not necessarily the right to be heard); Paridon v. Trumbull Cty. Children Servs. 

Bd., 11th Dist. Trumbull No. 2012-T-0035, 2013-Ohio-881, ¶¶ 19–29. Instead, a 

public body’s deliberations involve “the majority of a [public body] meeting and 

discussing public business with one another.” (Emphasis sic.) Holeski v. 

Lawrence, 85 Ohio App. 3d 824, 830 (11th Dist.1993).   

  There is no dispute that public comment occurred when City Council met 

outside of executive session. But, as explained above, public comment has nothing 
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to do with a public body’s deliberation, i.e., the public body’s discussion of public 

business with one another. Accordingly, City Council’s argument that the December 

7, 2015 and December 14, 2015 City Council meetings contained hours of public 

comment completely misses the point. The correct inquiry is not whether City 

Council heard the public; it is whether the public had the opportunity to hear City 

Council engage in its deliberative process. The public never got that chance.  

 At the preliminary injunction hearing, when asked if he ever heard City 

Council engage in any deliberations regarding the development of the Master 

Agreement, Dilzell testified: “Deliberations, I wouldn’t call it that.” T. 17:15. He 

went on to explain that, rather than deliberating, City Council “was generally 

speaking to the audience about what was being done.” T. 17:18–19. Dr. Kilroy 

similarly testified that City Council never conducted any public deliberation with 

regard to the future of Lakewood Hospital. T. 23:1–4; 23:17–21; 24:1–5.  

 While City Council read “prepared statements” and “did sort of pontificate” 

with regard to the Master Agreement at its December 7, 2015 and December 14, 

2015 meetings, the public was completely shut out of the deliberative process. T. 

34:22; 37:11–12. Hearing City Council read prepared statements after the fact with 

regard to an agreement that City Council has already announced it is in unanimous 

support of is simply not the same as being able to witness City Council “thoroughly 

discuss[] all of the factors involved [in its decision to enter into the Master 

Agreement], carefully weighing the positive factors against the negative factors, 

cautiously considering the ramifications of its proposed action, and gradually 
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arriving at a proper decision which reflects th[e] legislative process,” as the law 

requires. Cincinnati Enquirer, 192 Ohio App.3d at 569.  

  By improperly holding that deliberations simply entail a public body hearing 

public comment on an issue, the Trial Court erred in reaching its decision that City 

Council complied with the Open Meetings Act. Accordingly, this Honorable Court 

must REVERSE the Trial Court’s decision granting Defendants’ motion for a 

directed verdict with regard to Count Two (Preliminary Injunction).  

 3. The Requested Preliminary Injunction Must Issue. 

Since the Trial Court committed reversible error by erroneously expanding 

the limited scope of the R.C. 121.22(G)(3) “pending litigation” exception and 

applying the wrong definition of “deliberation,” it further erred by denying 

Skindell’s request for a preliminary injunction. A proper application of the law 

shows that the preliminary injunction should issue.  

This Honorable Court has explained that a party requesting a preliminary 

injunction must show that:  

(1) there is a substantial likelihood that the plaintiff will 

prevail on the merits, (2) the plaintiff will suffer 

irreparable injury if the injunction is not granted, (3) no 

third parties will be unjustifiably harmed if the injunction 

is granted, and (4) the public interest will be served by 

the injunction. Cleveland v. Cleveland Elec. Illum. Co., 

115 Ohio App.3d 1, 12, 684 N.E.2d 343 (8th Dist.1996). 

The party seeking injunctive relief must establish its 

right to such relief by clear and convincing evidence. 

Zavakos v. Zavakos Ents., Inc., 63 Ohio App.3d 100, 103, 

577 N.E.2d 1170 (2d Dist.1989). 
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Kyrkos v. Superior Bev. Group, Ltd., 8th Dist. Cuyahoga No. 99444, 2013-Ohio-

4597, ¶ 12. 

 No single factor is dispositive in the analysis. See id. at ¶ 13, citing Cleveland 

Elec. Illum. Co. at 14. Rather, the four factors must be balanced with the “flexibility 

which traditionally has characterized the law of equity.” Cleveland Elec. Illum. Co. 

at 14, quoting Friendship Materials, Inc. v. Michigan Brick, Inc., 679 F.2d 100, 105 

(6th Cir.1982). “When there is a strong likelihood of success on the merits, 

preliminary injunctive relief may be justified even though a plaintiff’s case of 

irreparable injury may be weak. In other words, what plaintiff must show as to the 

degree of irreparable harm varies inversely with what plaintiff demonstrates as to 

its likelihood of success on the merits.” Cleveland Elec. Illum. Co. at 14. “Each 

element must be established by clear and convincing evidence.” Mike McGarry & 

Sons, Inc. v. Gross, 8th Dist. Cuyahoga No. 86603, 2006-Ohio-1759, ¶ 11.  

 Additionally, in an Open Meetings Act case, “R.C. 121.22(I)(1) requires that 

the court issue an injunction where a violation of the statute has been proven. It is 

irrelevant whether the injunction is actually and currently necessary to prevent a 

future harm.” (Emphasis added.) Doran v. Northmont Bd. of Edn., 153 Ohio App.3d 

499, 2003-Ohio-4084, ¶¶ 20–21 (2d Dist.). 

a. Skindell is likely to succeed on the merits. 

Where a public body such as City Council seeks to invoke one of the R.C. 

121.22(G) public meeting exceptions, a plaintiff need only demonstrate that the 

public was excluded from a meeting. It is then the burden of the public body to 
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prove that a proper exception existed for excluding the public from the meeting. As 

the 12th District has explained: 

[I]n an action brought under R.C. 121.22, the plaintiff or 

relator initially carries his or her burden by showing that 

a meeting of the majority of the members of a public body 

occurred and that the general public was excluded from 

that meeting. Once the plaintiff or relator demonstrates 

the above, the burden then shifts to the public body to 

produce or go forward with evidence that the challenged 

meeting fell under one of the exceptions of R.C. 121.22(G). 

After the public body comes forward with such evidence, 

the burden then shifts to the plaintiff or relator to come 

forward with evidence that the exception claimed by the 

public body is not applicable or valid. If the plaintiff or 

relator cannot show that the exception is inapplicable or 

invalid, he has failed to prove the public body violated 

OMA, that is, he has failed to meet his burden of proof. If, 

on the other hand, the plaintiff or relator can show that 

the exception is not applicable or not valid, he has met his 

burden of proof. 

 

Hardin, 2012-Ohio-2569 at ¶ 25. 

 This is a burden City Council cannot meet. As explained in Sections IV(C)(1)–

(2), above, it is evident that City Council conducted unlawful secret deliberations 

regarding the development of the Master Agreement. As Dilzell and Dr. Kilroy 

testified, no public deliberations with respect to the Master Agreement ever took 

place. See T. 17:15; 17:18–19; 23:1–4; 23:17–21; 24:1–5. Moreover, Councilman 

O’Leary testified that City Council actually conducted private deliberations about 

the development of the Master Agreement under mistaken belief that the R.C. 

121.22(G)(3) “pending litigation” exception applied. See T. 66:1–22.  

As a result of these unlawful deliberations, the Master Agreement is invalid. 

Specially, R.C. 121.22(H) provides that:  
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A resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A 

resolution, rule, or formal action adopted in an 

open meeting that results from deliberations in a 

meeting not open to the public is invalid unless the 

deliberations were for a purpose specifically 

authorized in division (G) or (J) of this section and 

conducted at an executive session held in compliance with 

this section. (Emphasis added.) 

 

 Here, the Master Agreement was the direct result of repeated secret 

deliberations in meetings that were not open to the public. And, as discussed above, 

those meetings were not for a purpose specifically authorized by R.C. 121.22(G).  

Accordingly, the Master Agreement is invalid. See, e.g., Bd. of Trustees of the 

Tobacco Use Prevention & Control Found. v. Boyce, 127 Ohio St.3d 511, 2010-Ohio-

6207, 941 N.E.2d 745 (holding that a $190,000,000 contract was invalid where the 

contract was formed due to deliberations in executive session upon matters that 

were required to be discussed in open session); Maddox, 2014-Ohio-2312 at ¶ 35 

(public vote to terminate employee was invalid because it came “largely as a result 

of months of improper deliberations that had occurred in executive sessions held in 

violation of the OMA”); Piekutowski, 161 Ohio App.3d 372, 2005-Ohio-2868, at ¶ 19 

(holding that resolution adopted in open session was invalid where, in an executive 

session, board members gave personal opinions and indicated how they would vote 

on the proposal); Mansfield City Council v. Richland Cty. Council AFL-CIO, 5th 

Dist. Richland No. 03 CA 55, 2003 Ohio App. LEXIS 6654 (Dec. 24, 2003) (holding 

that council’s decision was invalid where it reached its conclusion based on 

comments in executive session and acted according to that conclusion); Gannett 

LKWD-PRR231_000862

LKWD-PRR231_000862



 33

Satellite Information Network, Inc., 41 Ohio App.3d at 221 (holding that a “violation 

of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if the public 

body initially discussed matters in executive session that should have been 

discussed before the public”). 

 Based on the above, Skindell has demonstrated that he is likely to succeed on 

the merits. This element weighs heavily in favor of granting injunctive relief.  

b. Skindell will suffer irreparable harm absent injunctive 

relief. 

 

Skindell easily satisfies the irreparable harm element of the analysis. In fact, 

pursuant to R.C. 121.22(I)(3), “[i]rreparable harm and prejudice to the party that 

sought the injunction shall be conclusively and irrebuttably presumed upon proof of 

a violation or threatened violation of this section.” As set forth in Sections IV(C)(1)–

(2), above, Skindell has provided ample proof of numerous violations of the Open 

Meetings Act. As a result, this Honorable Court must conclusively and irrebuttably 

presume that Skindell will be irreparably harmed if injunctive relief does not issue. 

Moreover, Dr. Kilory provided ample testimony regarding the devastating impact to 

the standard of healthcare available in Lakewood due to the closure of Lakewood 

Hospital. See T. 27:12–30:23. Accordingly, this element weighs heavily in favor of 

granting injunctive relief.  

c. The public interest will be served by issuance of 

injunctive relief. 

 

Not only will the public interest be served by issuance of injunctive relief, 

members of the public may actually have their lives saved by it. As Dr. Kilroy 
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testified, cessation of inpatient services at Lakewood Hospital will severely reduce 

the standard of medical care available in Lakewood, causing direct and substantial 

harm to the public interest. See T. 27:12–30:23. Issuance of this injunction will 

likely save lives. See T. 29:4–16 (Dr. Kilroy testifying about the diminished 

capabilities of a freestanding emergency room versus one attached to an inpatient 

hospital and explaining that “[c]ertain diseases are not easily stabilized [at a 

freestanding emergency room] and, therefore, the patients die”). 

Moreover, injunctive relief is the prescribed remedy by the Open Meetings 

Act. Specifically, R.C. 121.22(I)(1) provides that “[u]pon proof of a violation or 

threatened violation of this section in an action brought by any person, the court of 

common pleas shall issue an injunction to compel the members of the public body to 

comply with its provisions.” (Emphasis added.) The public interest will certainly be 

served by an injunction requiring City Council to comply with the law. Accordingly, 

this factor weighs strongly in favor of granting injunctive relief.  

d. No third-parties will be unjustifiably harmed if 

injunctive relief is granted.  

 

Finally, no third-parties will be unjustifiably harmed if the City and City 

Council are enjoined from continuing to execute the terms of the Master Agreement. 

No harm will come to anyone from simply maintaining the status quo. Nor is there 

any evidence in the record of such harm.  

Based on the foregoing, Skindell has shown by clear and convincing evidence 

that all four factors weigh in favor of issuing the preliminary injunction. 

Accordingly, this Honorable Court must (1) REVERSE the decision of the Trial 
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Court denying the preliminary injunction and (2) enjoin both the City and City 

Council from continuing to execute the terms of the Master Agreement and order 

them to maintain the status quo.  

D. ASSIGNMENT OF ERROR NO. 3:  

 

IF THE TRIAL COURT DID PROPERLY CONSOLIDATE THE 

PRELIMINARY INJUNCTION HEARING WITH THE TRIAL ON 

THE MERITS, THEN THE TRIAL COURT ERRED AS A 

MATTER OF LAW BY REFUSING TO GRANT SKINDELL’S 

REQUESTED DECLARATORY AND INJUNCTIVE RELIEF.  

 

 Should this Honorable Court find that it was not error for the Trial Court to 

consolidate the preliminary injunction hearing with the trial on the merits, the 

Trial Court still committed reversible error in granting Defendants’ motion for a 

directed verdict on Counts Three (declaratory judgment that the executive sessions 

were unlawful), Four (declaratory judgment that the Master Agreement is void and 

invalid), and Five (injunction compelling City Council to comply with R.C. 121.22) of 

Skindell’s Complaint. Moreover, Skindell proved by clear and convincing evidence 

that the requested declaratory and injunctive relief should issue.  

1. The Executive Sessions Were Unlawful. 

As explained in Sections IV(C)(1)–(2), above, City Council conducted unlawful 

deliberations with regard to the Master Agreement in executive session at the 

Committee of the Whole meetings. Both Dilzell and Dr. Kilroy testified that no 

public deliberations with respect to the Master Agreement ever took place. See T. 

17:15; 17:18–19; 23:1–4; 23:17–21; 24:1–5. Moreover, Councilman O’Leary testified 

that City Council actually conducted private deliberations about the development of 
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the Master Agreement under the mistaken belief that the R.C. 121.22(G)(3) 

“pending litigation” exception applied. See T. 66:1–22.  

However, the R.C. 121.22(G)(3) “pending litigation” exception did not allow 

City Council to deliberate in executive session with regard to the Master 

Agreement. While City Council could properly deliberate in executive session with 

regard to the Graham litigation itself, it could not use the Graham litigation as a 

ploy to secretly deliberate with regard to the wholly separate Master Agreement. 

See Springfield, 106 Ohio App.3d at 866–867 (holding that a board of education 

illegally deliberated in executive session with regard to a contract to privative the 

school district’s busing, even though the board of education could properly 

deliberate in executive session regarding the collective bargaining implications of 

the busing privatization). 

 Because the Trial Court erred by misinterpreting the R.C. 121.22(G)(3) 

“pending litigation” exception, this Honorable Court must REVERSE the Trial 

Court’s decision granting Defendants’ motion for a directed verdict on Count Three 

(declaratory judgment that the executive sessions were unlawful). Moreover, in the 

event this Honorable Court holds that the Trial Court properly consolidated the 

preliminary injunction hearing with the trial on the merits, this Honorable Court 

should issue a declaratory judgment that the executive sessions held by City 

Council at the Committee of the Whole meetings were unlawful as requested by 

Skindell in Count Three because he has provided clear and convincing evidence of 
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the same. See Northern Frozen Foods v. McNamara, 8th Dist. Cuyahoga No. 71378, 

1997 Ohio App. LEXIS 4861, *4–5 (Nov. 6, 1997). 

2. The Master Agreement Is Void And Invalid. 

Because the Master Agreement is the result of illegal executive session 

deliberations at the Committee of the Whole meetings, it is invalid.  

As explained in Section IV(C)(3)(a), above, R.C. 121.22(H) provides that:  

A resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A 

resolution, rule, or formal action adopted in an 

open meeting that results from deliberations in a 

meeting not open to the public is invalid unless the 

deliberations were for a purpose specifically 

authorized in division (G) or (J) of this section and 

conducted at an executive session held in compliance with 

this section. (Emphasis added.) 

 

Skindell has presented clear and convincing evidence that the Master 

Agreement was the direct result of repeated secret deliberations in meetings that 

were not open to the public as set forth in Sections IV(C)(1)–(2), above. And, as 

discussed above, those meetings were not for a purpose specifically authorized by 

R.C. 121.22(G). Accordingly, R.C. 121.22(H) invalidates the Master Agreement. See, 

e.g., Boyce, supra ($190,000,000 contract invalid where the contract was formed due 

to deliberations in executive session upon matters that were required to be 

discussed in open session); Maddox, supra, at ¶ 35 (public vote to terminate 

employee invalid because it came “largely as a result of months of improper 

deliberations that had occurred in executive sessions held in violation of the OMA”); 

Piekutowski, supra, at ¶ 19 (resolution adopted in open session invalid where, in an 
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executive session, board members gave personal opinions and indicated how they 

would vote on the proposal); Mansfield City Council, supra (decision invalid where 

council reached its conclusion based on comments in executive session and acted 

according to that conclusion).   

It is also irrelevant that City Council voted to adopt the Master Agreement at 

an open meeting. The Master Agreement is invalid simply because it resulted from 

illegal private deliberations. The later public vote cannot cure the past violations. 

See Gannett Satellite Information Network, Inc., supra, at 221 (holding that a 

“violation of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if the 

public body initially discussed matters in executive session that should have been 

discussed before the public”). See also Wheeling Corp. v. Columbus & Ohio River 

Railroad Co., 147 Ohio App.3d 460, 476, 771 N.E.2d 263 (10th Dist.2001) (finding 

no cure of violation by conducting an open meeting prior to taking formal action); 

M.F. Mon. Waste Ventures, Inc. v. Bd. of Amanda Twp. Trustees, 3d Dist. Allen No. 

1-87-46, 1988 Ohio App. LEXIS 493, *9–10 (Feb. 12, 1988) (“As a result [of the 

violation], the resolutions were invalid, and the fact that they were later adopted at 

public meetings did not cure their invalidity”). 

Because the Trial Court erred by misinterpreting the R.C. 121.22(G)(3) 

“pending litigation” exception and impermissibly redefining “deliberate” to mean 

simply that the public had an opportunity to comment, this Honorable Court must 

REVERSE the Trial Court’s decision granting Defendants’ motion for a directed 

verdict on Count Four (declaratory judgment that the Master Agreement is void and 
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invalid). Moreover, in the event this Honorable Court holds that the Trial Court 

properly consolidated the preliminary injunction hearing with the trial on the 

merits, this Honorable Court should issue a declaratory judgment that the Master 

Agreement is invalid because it is the direct result of illegal secret deliberations. 

See McNamara, supra, at *4–5. 

3. R.C. 121.22 Requires That An Injunction Issue Upon Proof Of A 

Violation Of The Open Meetings Act.  

 

For the reasons set forth in Section IV(C)(3), above, the Trial Court erred by 

not granting an injunction compelling City Council to comply with R.C. 121.22. In 

fact, R.C. 121.22(I)(1) specifically requires that, “[u]pon proof of a violation or 

threatened violation of this section in an action brought by any person, the court of 

common pleas shall issue an injunction to compel the members of the public body to 

comply with its provisions.” (Emphasis added.)  

Because the Trial Court erred by misinterpreting the R.C. 121.22(G)(3) 

“pending litigation” exception and impermissibly redefining “deliberate” to mean 

simply that the public had an opportunity to comment, this Honorable Court must 

REVERSE the Trial Court’s decision granting Defendants’ motion for a directed 

verdict on Count Five (injunction compelling City Council to comply with R.C. 

121.22). Moreover, in the event this Honorable Court holds that the Trial Court 

properly consolidated the preliminary injunction hearing with the trial on the 

merits, this Honorable Court should issue an injunction compelling City Council to 

comply with R.C. 121.22 because Skindell provided ample proof that City Council 

was violating the same. See Doran, supra, at ¶¶ 20–21 (“R.C. 121.22(I)(1) requires 
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that the court issue an injunction where a violation of the statute has been proven. 

It is irrelevant whether the injunction is actually and currently necessary to 

prevent a future harm”); Gannett Satellite Information Network, Inc., supra, at 221 

(a “violation of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if 

the public body initially discussed matters in executive session that should have 

been discussed before the public”); Wheeling, supra, at 476; M.F. Mon. Waste 

Ventures, Inc., supra, at *9–10. See also McNamara, supra, at *4–5. 

V. CONCLUSION 

Based on the foregoing, Plaintiff-Appellant Michael J. Skindell respectfully 

requests that this Honorable Court REVERSE the Trial Court’s decision granting 

Defendants’ motion to consolidate the preliminary injunction hearing with the trial 

on the merits; REVERSE the Trial Court’s decision denying Skindell’s request for a 

preliminary injunction; and, if this Honorable Court holds that the Trial Court 

properly consolidated the preliminary injunction hearing with the trial on the 

merits, REVERSE the Trial Court’s decision denying Skindell’s requests for 

declaratory judgment; REVERSE the Trial Court’s decision denying Skindell’s 

request for a permanent injunction; and REMAND for further proceedings with 

regard to civil forfeiture and attorney fees.     

Respectfully submitted, 

     /s/ Sean Koran      

     Matthew John Markling (0068095) 

Sean Koran (0085539) 

McGown & Markling Co., L.P.A. 

 

Attorneys for Michael J. Skindell 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the foregoing will be sent via email and the 

court’s electronic filing system, on March 23, 2016, to the following: 

Robert E. Cahill (0072981) 

Sutter O’Connell Co. 

1301 East 9th Street 

3600 Erieview Tower 

Cleveland, Ohio 44114 

Telephone: 1.216.928.2200 

Facsimile: 1.216.928.4400 

Email: rcahill@sutter-law.com 

 

Kevin M. Butler (0074204) 

City of Lakewood, OH — Law Director 

12650 Detroit Road 

Lakewood, Ohio 44107 

Telephone: 1.216.529.6030 

Facsimile: 1.216.228.2514 

Email: kevin.butler@lakewoodoh.net 

 

Attorneys for Defendants-Appellees Mary Louise Madigan Ryan Nowlin, David W. 

Anderson, Thomas R. Bullock III, Shawn Juris, Cindy Marx, Samuel T. O’Leary, 

Lakewood City Council, and The City of Lakewood, Ohio 

 
 

      /s/ Sean Koran     

      Sean Koran (0085539) 
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IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO 

 
MICHAEL J. SKINDELL,  

16800 Delaware Avenue 
Lakewood, Ohio 44107 
 
                            Plaintiff, 
 v. 
 
MARY LOUISE MADIGAN, as a 
Member and President of Lakewood City 
Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107 
 

and 
 
RYAN NOWLIN, as a Member and 
Vice President of Lakewood City Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107 
 

and 
 

DAVID W. ANDERSON, as a Member of 
Lakewood City Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107  
 

and 
 
THOMAS R. BULLOCK III, as a 
Member of Lakewood City Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107  
 

and 
 
SHAWN JURIS, as a Member of 
Lakewood City Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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JUDGE ___________________ 
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VERIFIED COMPLAINT 

 

Now comes Plaintiff Michael J. Skindell and for his Complaint alleges as follows: 

1. This is a case about city council members who continually and repeatedly circumvented 

the Ohio Sunshine Laws in order to shut down the operations of the largest employer in 

the City of Lakewood — a publicly-owned over 100 year old hospital, valued (inclusive 

of assets) in excess of $100,000,000 — in exchange for mere pennies on the dollar. In 

furtherance of their efforts to close the public hospital and transfer the hospital’s public 

assets to a private third-party, the city council and its members have engaged in 

numerous violations of Ohio’s Open Meetings Act, unlawfully plotting the hospital’s 

and 
 

CINDY MARX, as a Member of 
Lakewood City Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107 
 

and 
 
SAMUEL T. O’LEARY, as a Member of 
Lakewood City Council 
12650 Detroit Avenue 
Lakewood, Ohio 44107 
 

and 
 

LAKEWOOD CITY COUNCIL 

12650 Detroit Avenue 
Lakewood, Ohio 44107 
 

and 
 
THE CITY OF LAKEWOOD, OHIO 

12650 Detroit Avenue 
Lakewood, Ohio 44107 
 
                             Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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demise in secret, out of the public eye. In fact, without ever holding a public vote or 

any public deliberation or debate, city council members held a press conference on 

December 7, 2015, where they ceremoniously announced that Lakewood City Council 

had reached an agreement to immediately shut down the hospital. Due to these repeated 

and continued violations of the Open Meetings Act, the city council member’s threatened 

or actual closing of the public hospital is invalid and this Honorable Court must enjoin 

Lakewood City Council and its members from closing the public hospital and transferring 

its valuable assets to a third-party.  

STATEMENT OF THE PARTIES AND INDIVIDUALS 

2. Plaintiff Michael J. Skindell reincorporates by reference the allegations set forth above as 

if fully rewritten herein.   

3. Plaintiff Michael J. Skindell (“Skindell”) is a resident of Lakewood, Ohio, who has been 

a patient of Lakewood Hospital on multiple occasions.  

4. Defendant City of Lakewood, Ohio (“Lakewood” or “the City”), is an Ohio municipal 

corporation that owns Lakewood Hospital.  

5. Defendant Lakewood City Council is the publically elected governing body of 

Lakewood.  

6. Defendant Mary Louise Madigan (“Council President Madigan”) is, and was at all times 

relevant, a Member and the President of Lakewood City Council. Council President 

Madigan was elected by the residents of Lakewood’s Ward 4 and swore an oath to, in all 

respects, faithfully discharge the duties of her office.  

7. Defendant Ryan Nowlin (“Council Vice-President Nowlin”) is, and was at all times 

relevant, a Member and the Vice President of Lakewood City Council. Council Vice-
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President Nowlin was elected by the residents of Lakewood and swore an oath to, in all 

respects, faithfully discharge the duties of his office.  

8. Defendant David W. Anderson (“Councilman Anderson”) is, and was at all times 

relevant, a Member of Lakewood City Council. Mr. Anderson was elected by the 

residents of Lakewood’s Ward 1 and swore an oath to, in all respects, faithfully discharge 

the duties of his office.  

9. Defendant Thomas R. Bullock III (“Councilman Bullock”) is, and was at all times 

relevant, a Member of Lakewood City Council. Councilman Bullock was elected by the 

residents of Lakewood and swore an oath to, in all respects, faithfully discharge the 

duties of his office.  

10. Defendant Shawn Juris (“Councilman Juris”) is, and was at all times relevant, a Member 

of Lakewood City Council. Councilman Juris was elected by the residents of Lakewood’s 

Ward 3 and swore an oath to, in all respects, faithfully discharge the duties of his office.  

11. Defendant Cindy Marx (“Councilwoman Marx”) is, and was at all times relevant, a 

Member of Lakewood City Council. Councilwoman Marx was elected by the residents of 

Lakewood and swore an oath to, in all respects, faithfully discharge the duties of her 

office.  

12. Defendant Samuel T. O’Leary (“Councilman O’Leary”) is, and was at all times relevant, 

a Member of Lakewood City Council. Councilman O’Leary was appointed by the 

Lakewood City Council to Lakewood’s Ward 2 position and swore an oath to, in all 

respects, faithfully discharge the duties of his office.  

13. Council President Madigan, Council Vice-President Nowlin, Councilman Anderson, 

Councilman Bullock, Councilman Juris, Councilwoman Marx, and Councilman O’Leary 

LKWD-PRR231_000883

LKWD-PRR231_000883



 

 - 5 -

are collectively referred to as “City Council” throughout this pleading.  

STATEMENT OF JURISDICTION 

14. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

15. The jurisdiction of this Honorable Court is invoked pursuant to R.C. 122.22(I)(1).  

16. The jurisdiction of this Honorable Court is invoked pursuant to R.C. Chapter 2721.  

17. This Honorable Court is the proper venue for this action pursuant to Civ.R. 3(B). 

STATEMENT OF THE FACTS 

18. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

19. Lakewood Hospital is a public hospital owned by the City that has been in operation 

since 1907. It is the largest employer in Lakewood, employing more than 1,100 

individuals.  

20. In 1987, the City established the Lakewood Hospital Association (“LHA”) as a non-

profit, tax-exempt public charity to lease and operate Lakewood Hospital, including the 

land, hospital building, and medical equipment.  

21. In 1996, through a Definitive Agreement between the LHA and the Cleveland Clinic 

Foundation (“CCF”), CCF became the sole member of LHA. With approval from the 

City, CCF took over management of the day-to-day operations of Lakewood Hospital. 

Since 1996, Lakewood Hospital has been recognized as a CCF hospital, although owned 

by the City. 

22. On January 12, 2015, Subsidium Healthcare issued a report that valued Lakewood 

Hospital at over $71,000,000. 
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23. According to an August 14, 2015 report from Huron Business Advisory, Lakewood 

Hospital had total cash and long term investments in the amount of $54,200,000 as of 

June 30, 2015.  

24. Pursuant to the current Lakewood Hospital lease between the City and LHA, in the event 

LHA dissolves, all of its assets are transferred to the City.  

25. Pursuant to the Lakewood Hospital lease between the City and LHA, LHA pays the City 

annual rent in the amount of approximately $1,000,000. 

26. Lakewood Hospital employees generate approximately $990,000 in annual income tax 

revenue for the City.  

27. Lakewood Hospital provides in excess of $7,000,000 annually in charity care.  

28. According to an analysis prepared by Marguerite Harkness, a Certified Public 

Accountant, Lakewood Hospital contributes a positive annual economic impact of 

$294,000,000 to the City.  

29. On January 15, 2015, the Mayor of Lakewood, Michael P. Summers (“Mayor 

Summers”), held a press conference where he announced that the City had a reached a 

deal with CCF and LHA to close and demolish Lakewood Hospital, transfer all of 

Lakewood Hospital’s assets to CCF, establish a community health foundation, and have 

CCF build a wholly-owned family health center at the current Lakewood Hospital site. 

This agreement was documented by a Letter of Intent, a true and accurate copy of which 

is located at http://www.onelakewood.com/pdf/2015_LakewoodHospital_LOI.pdf. 

30. Upon information and belief, the Letter of Intent Expired on May 31, 2015.  

31. On September 8, 2015, City Council unanimously voted to pass Resolution 8817-15 

“authorizing the [City’s] Director of Law to enter into negotiations with the Cleveland 
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Clinic Foundation, Lakewood Hospital Association and Lakewood Hospital Foundation 

regarding Lakewood Hospital and future healthcare delivery in Lakewood.” A true and 

accurate copy of the minutes from the September 8, 2015 City Council meeting is located 

at http://www.onelakewood.com/wpcontent/uploads/2015/06/CouncilMinutes 

_9-8-15.pdf. 

32. Upon information and belief, Resolution 8817-15 was the result of unlawful private 

deliberations held in illegal executive session(s).  

33. At its September 14, 2015 Committee of the Whole meeting, City Council entered 

executive session to “discuss general conversation about the letter of intent submitted to 

council by the Lakewood Hospital Association, and the Lakewood Hospital Foundation, 

and the Cleveland Clinic referred one-twenty-fifteen including the potential purchase of 

property and/or sale of real or personal property by competitive bid if disclosure of the 

information would result in a competitive advantage to the person whose personal private 

interest is adverse to the public interest.” A true and accurate copy of a recording from 

City Council’s September 14, 2015 Committee of the Whole meeting is located at 

http://www.onelakewood.com/wp-content/uploads/2015/09/C.O.W.-09-14-15.mp3. 

34. At its October 5, 2015 Committee of the Whole meeting, City Council entered executive 

session to “discuss general conversation about the letter of intent submitted to council by 

the Lakewood Hospital Association, and the Lakewood Hospital Foundation, and the 

Cleveland Clinic one-twenty-fifteen including the potential purchase of property and/or 

sale of real or personal property by competitive bid if disclosure of the information would 

result in a competitive advantage to the person whose personal private interest is adverse 

to the general public interest and pending litigation.” A true and accurate copy of a 
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recording from City Council’s October 5, 2015 Committee of the Whole meeting is 

located at http://www.onelakewood.com/wp-content/uploads/2015/06/C.O.W.-10-5-

15.mp3. 

35. On October 7, 2015, Surgical Development Partners, LLC (“SDP”), submitted a letter of 

intent to the City and LHA regarding its desire to purchase the 850 Columbia Road 

portion of Lakewood Hospital for $9,000,000.  

36. In the agreement to close Lakewood Hospital, the City will receive only $8,200,000 for 

the 850 Columbia Road property.  

37. On October 7, 2015, City Council held a Committee of the Whole meeting.  

38. The recording from City Council’s October 7, 2015 Committee of the Whole meeting 

posted on the City’s website is incomplete and does not contain the motion to enter into 

executive session. However, the notice on the City’s website provides that the purpose of 

the meeting was “[g]eneral conversation about the Letter of Intent submitted to Council 

by the Lakewood Hospital Association (LHA), the Lakewood Hospital Foundation 

(LHF), and Cleveland Clinic (referred 1/20/15), including the potential purchase of 

property; the sale of real or personal property by competitive bid if disclosure of the 

information would result in a competitive advantage to the person whose personal, 

private interest is adverse to the general public interest; and/or pending litigation. A 

motion to enter executive session for the majority of this discussion will likely be made.” 

See http://www.onelakewood.com/event/committee-of-the-whole-meeting-12/.  

39. Upon information and belief, City Council did, in fact, enter executive session at its 

October 7, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above. 
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40. At its October 12, 2015 Committee of the Whole meeting, City Council entered executive 

session to “talk and discuss general conversation about the letter of intent submitted to 

council by Lakewood Hospital Association, Lakewood Hospital Foundation, and the 

Cleveland Clinic including the potential purchase of property, the sale of real or personal 

property by competitive bid if disclosure of the information would result in a competitive 

advantage to the person whose personal private interest is adverse to the general public 

interest and/or pending litigation.” A true and accurate copy of a recording from City 

Council’s October 12, 2015 Committee of the Whole meeting is located at 

http://www.onelakewood.com/wp-content/uploads/2015/06/C.O.W.-10-12-15.mp3. 

41. On October 19, 2105, City Council held a Committee of the Whole meeting.  

42. Neither minutes nor a recording from City Council’s October 19, 2015 Committee of the 

Whole meeting are available on the City’s website. 

43. The City’s website provides that the purpose of the October 19, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-14/.  
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44. Upon information and belief, City Council did, in fact, enter executive session at its 

October 19, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above.  

45. On November 2, 2015, City Council held a Committee of the Whole meeting.  

46. Neither minutes nor a recording from City Council’s November 2, 2015 Committee of 

the Whole meeting are available on the City’s website.  

47. The City’s website provides that the purpose of the November 2, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-16/.  

48. Upon information and belief, City Council did, in fact, enter executive session at its 

November 2, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above. 

49. On November 9, 2015, City Council held a Committee of the Whole meeting.  

50. Neither minutes nor a recording from City Council’s November 9, 2015 Committee of 

the Whole meeting are available on the City’s website.  

51. The City’s website provides that the purpose of the November 9, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 
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Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-17/.  

52. Upon information and belief, City Council did, in fact, enter executive session at its 

November 9, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above.  

53. On November 16, 2015, City Council held a Committee of the Whole meeting.  

54. Neither minutes nor a recording from City Council’s November 16, 2015 Committee of 

the Whole meeting are available on the City’s website.  

55. The City’s website provides that the purpose of the November 16, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-18/.  
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56. Upon information and belief, City Council did, in fact, enter executive session at its 

November 16, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above.  

57. On November 23, 2015, City Council held a Committee of the Whole meeting.  

58. Neither minutes nor a recording from City Council’s November 23, 2015 Committee of 

the Whole meeting are available on the City’s website.  

59. The City’s website provides that the purpose of the November 23, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-19/.  

60. Upon information and belief, City Council did, in fact, enter executive session at its 

November 23, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above.  

61. On November 30, 2015, SDP submitted a revised letter of intent to the City and LHA 

expressing its interest in purchasing Lakewood Hospital in its entirety and its plan to 

continue to provide inpatient care at Lakewood Hospital.  

62. On November 30, 2015, City Council held a Committee of the Whole meeting.  
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63. Neither minutes nor a recording from City Council’s November 30, 2015 Committee of 

the Whole meeting are available on the City’s website.  

64. The City’s website provides that the purpose of the November 30, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-20/.  

65. Upon information and belief, City Council did, in fact, enter executive session at its 

November 30, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above.  

66. On December 4, 2015, the City’s Law Director, Kevin M. Butler (“Law Director 

Butler”), responded to SDP’s revised letter of intent. Law Director Butler explained that 

he was responding “on behalf of the city, its mayor and city council.” Law Director 

Butler further explained, on behalf of City Council, that “we will not[] delay any 

decisions we reach” regarding the agreement to close Lakewood Hospital.  

67. On December 7, 2015, City Council held a Committee of the Whole meeting.  

68. Neither minutes nor a recording from City Council’s December 7, 2015 Committee of the 

Whole meeting are available on the City’s website.  
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69. The City’s website provides that the purpose of the December 7, 2015 meeting was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest; and/or pending litigation. A motion to enter executive session for 

the majority of this discussion will likely be made.” See 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-21/.  

70. Upon information and belief, City Council did, in fact, enter executive session at its 

December 7, 2015 Committee of the Whole meeting allegedly for the purposes stated 

above.  

71. Prior to the December 7, 2015 Committee of the Whole meeting, City Council held an 

impromptu press conference in a small locked room guarded by multiple Lakewood 

police officers. The public, outside of a few select members of the news media, were not 

permitted to attend this press conference.  

72. At this press conference, City Council announced that it had reached an agreement with 

LHA and CCF to close Lakewood Hospital.  

73. All seven members of City Council were present at the press conference. A video 

recording of the press conference is located at 

https://www.youtube.com/watch?v=lChNMhrAXCk.  

74. During the press conference, prior to any public vote or deliberation on the matter, 

Council President Madigan proclaimed that she was “happy to say that an agreement has 
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been reached to move forward on providing health care here in Lakewood for generations 

to come.” 

75. Council President Madigan further exclaimed that “we are here tonight unified to talk to 

you about this agreement.”  

76. Council President Madigan also announced: “We made a decision that we are ready to 

roll out and share with our constituents.”  

77. It must be stated again — no public vote or deliberation has ever taken place with respect 

to the agreement to close Lakewood Hospital.  

78. During the press conference, prior to any public vote or deliberation on the matter, 

Councilwoman Marx explained that the agreement to close Lakewood Hospital was a 

done deal, stating: “I’m pleased we’ve reached an agreement to provide uninterrupted 

healthcare delivery to our residents.” 

79. During the press conference, prior to any public vote or deliberation on the matter, Mayor 

Summers announced that “Lakewood Hospital is closing.” 

80. During the press conference, prior to any public vote or deliberation on the matter, 

Councilman Bullock followed-up Mayor Summers’ announcement that “Lakewood 

Hospital is closing” by explaining that “our good news tonight is that City Council has 

concluded its deliberations and is ready to move forward with all of what [Mayor 

Summers] described.” 

81. During the press conference, prior to any public vote or deliberation on the matter, 

Council Vice President Nowlin, Councilman Anderson, Councilman Juris, and 

Councilman O’Leary also spoke and explained their reasons for agreeing to close 

Lakewood Hospital.  

LKWD-PRR231_000894

LKWD-PRR231_000894



 

 - 16 -

82. A City Council meeting was held on December 7, 2015, after the press conference and 

Committee of the Whole meeting.  

83. At this meeting, City Council held its first reading of “highlights” from the agreement 

with LHA and CCF to close Lakewood Hospital — not the actual agreement.  

84. A true and accurate copy of the “highlights” from the agreement to close Lakewood 

Hospital shared with the public at the December 7, 2015 City Council meeting can be 

found on the City’s website at http://www.onelakewood.com/wp-

content/uploads/2015/06/Ordinance2015.pdf. Again, the actual agreement was not 

available or presented to anyone at the December 7, 2015 meeting. To the extent the 

agreement did exist at that time, it was not read by City Council in open session at its 

December 7, 2015 meeting.  

85. At the December 7, 2015 meeting, City Council announced that it would hold a second 

reading of the agreement to close Lakewood Hospital at its December 14, 2015 special 

meeting, and then would formally vote to approve the agreement at its December 21, 

2015 meeting.  

86. On December 8, 2015, Law Director Butler replied to a December 4, 2015 

communication from SDP providing additional information regarding SDP’s letter of 

intent to purchase Lakewood Hospital.  

87. In his response on behalf of City Council, Law Director Butler stated that City Council is 

“confident that the plan put forth in our negotiations with the Cleveland Clinic best serves 

the citizens of Lakewood,” and that City Council was going to “move forward in this 

outpatient model.”  

88. Upon information and belief, City Council never deliberated on the SDP letter of intent in 
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public session and never took a public vote directing Law Director Butler to reject SDP’s 

proposal to purchase Lakewood Hospital, despite the fact that the SDP proposal would 

maintain Lakewood Hospital as an inpatient facility.  

89. To date, City Council and its members have engaged in no public deliberation or 

discussion regarding the agreement to close Lakewood Hospital.  

90. The Open Meetings Act requires all meetings of a public body to be public meetings 

open to the public at all times. See R.C. 121.22(C). 

91. The Supreme Court of Ohio has explained that the Open Meetings Act is designed to 

prevent public officials from “meeting secretly to deliberate on public issues without 

accountability to the public.” State ex rel. Cincinnati Post v. City of Cincinnati, 76 Ohio 

St.3d 540, 544, 668 N.E.2d 903 (1996). “One of the strengths of American government is 

the right of the public to know and understand the actions of their elected representatives. 

This includes not merely the right to know a government body’s final decision on a 

matter, but the ways and means by which those decisions were reached.” White v. Clinton 

Cty. Bd. of Commrs., 76 Ohio St.3d 416, 419, 667 N.E.2d 1223 (1996). 

92. The Open Meetings Act is to be “liberally construed to require public officials to take 

official action and to conduct all deliberations upon official business only in open 

meetings unless the subject matter is specifically excepted by law.” R.C. 121.22(A).  

93. The few executive session exceptions contained in R.C. 121.22(G) are to be strictly 

construed. See, e.g., State ex rel. Hardin v. Clermont Cty. Bd. of Elections, 12th Dist. 

Nos. CA2011-05-045, CA2011-06-047, 2012-Ohio-2569, ¶ 15. 

94. According to the City’s website: “Transparency promotes accountability and provides 

information for citizens about what their government is doing. Information maintained by 
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the Lakewood City Government is a local asset in our community. Transparency is also a 

part of Lakewood’s obligation to share information with its citizens.” See 

http://www.onelakewood.com/findget/transparency-in-action/. 

95. The Open Meetings Act evidences the General Assembly’s belief that good government 

can be achieved only through open government. Accordingly, secret backroom deals, 

such as the agreement to close Lakewood Hospital, are the very definition of bad 

government. Simply because a public body makes an unpopular decision does not mean 

that the public body engaged in bad governance if the public body reached its decision 

through an honest, transparent, and accountable process.  

96. Here, City Council conducted its business in secret, plotting the demise of Lakewood 

Hospital behind closed doors. Had City Council considered the future of Lakewood 

Hospital in the open — in an honest, transparent, and accountable manner — as required 

by Ohio law, it is unfathomable to think that this disastrous deal to close Lakewood 

Hospital would have been reached. Rather, open, honest, transparent, and accountable 

deliberations concerning the future of Lakewood Hospital would certainly have resulted 

in a far superior outcome for the citizens of Lakewood, as envisioned by the General 

Assembly in passing the Open Meetings Act.  

97. At its September 14, 2015; October 5, 2015; October 7, 2015; October 12, 2015; October 

19, 2015; November 2, 2015; November 9, 2015; November 16, 2015; November 23, 

2015; November 30, 2015; and December 7, 2015 Committee of the Whole meetings, 

City Council entered executive session to deliberate regarding the closure of Lakewood 

Hospital ostensibly under the R.C. 121.22(G)(2) and/or R.C. 121.22(G)(3) executive 

session exemptions.  
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98. R.C. 121.22(G)(2) provides that public bodies may enter executive session to “consider 

the purchase of property for public purposes, or for the sale of property at competitive 

bidding, if premature disclosure of information would give an unfair competitive or 

bargaining advantage to a person whose personal, private interest is adverse to the 

general public interest.” (Emphasis added.) 

99. R.C. 121.22(G)(3) provides that public bodies may enter executive session for 

“[c]onferences with an attorney for the public body concerning disputes involving the 

public body that are the subject of pending or imminent court action.” (Emphasis 

added.) 

100. “General conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15)” has nothing to do with “the sale of property at competitive 

bidding, if premature disclosure of information would give an unfair competitive or 

bargaining advantage to a person whose personal, private interest is adverse to the 

general public interest.”  

101. Likewise, “[g]eneral conversation about the Letter of Intent submitted to Council by the 

Lakewood Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and 

Cleveland Clinic (referred 1/20/15)” has nothing to do with conferences with City 

Council’s attorney concerning a dispute involving the public body that is “the subject of 

pending or imminent court action.” 

102. Upon information and belief, City Council never engaged in a competitive bidding 

process for the sale of real and/or personal property involving Lakewood Hospital. In 
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fact, City Council has refused to even consider a proposal to purchase Lakewood 

Hospital submitted by SDP.  

103. Upon information and belief, disclosure of information about the sale of real and/or 

personal property related to Lakewood Hospital would not “give an unfair competitive or 

bargaining advantage to a person whose personal, private interest is adverse to the 

general public interest.”  

104. R.C. 121.22(H) provides that “[a] resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A resolution, rule, or formal action 

adopted in an open meeting that results from deliberations in a meeting not open to the 

public is invalid unless the deliberations were for a purpose specifically authorized in 

division (G) or (J) of this section and conducted at an executive session held in 

compliance with this section.” 

105. R.C. 121.22(I)(1) provides that “[a]ny person may bring an action to enforce this 

section. An action under division (I)(1) of this section shall be brought within two years 

after the date of the alleged violation or threatened violation. Upon proof of a violation 

or threatened violation of this section in an action brought by any person, the court of 

common pleas shall issue an injunction to compel the members of the public body to 

comply with its provisions.” 

106. R.C. 121.22(I)(2)(a) provides that “[i]f the court of common pleas issues an injunction 

pursuant to division (I)(1) of this section, the court shall order the public body that it 

enjoins to pay a civil forfeiture of five hundred dollars to the party that sought the 

injunction and shall award to that party all court costs and, subject to reduction as 

described in division (I)(2) of this section, reasonable attorney’s fees.” 
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107. R.C. 121.22(I)(3) provides that “[i]rreparable harm and prejudice to the party that sought 

the injunction shall be conclusively and irrebuttably presumed upon proof of a violation 

or threatened violation of this section.” 

108. Proposed Ordinance 49-15, which is set to be approved by City Council at its December 

21, 2015 meeting as a mere formality to authorize the agreement to close Lakewood 

Hospital, provides that it is an emergency ordinance which “shall take effect 

immediately.” A true and accurate copy of Ordinance 49-15 is attached hereto as Exhibit 

A, and can also be found on the City’s website at: http://www.onelakewood.com/wp-

content/uploads/2015/06/Ordinance-authorizing-contracting-for-2015-Lakewood-

healthcare-master-agreement-subst-12102015.pdf. 

109. Article 3.1(a) of the agreement to close Lakewood Hospital provides that “[t]he parties 

acknowledge and agree that, following the execution of this Master Agreement, LHA 

will direct the Clinic to take immediate steps on its behalf to cease inpatient hospital 

operations and wind-down other operations.” A true and accurate copy of the agreement 

to close Lakewood Hospital is attached hereto as Exhibit B and can also be found on the 

City’s website at: http://www.onelakewood.com/wp-content/uploads/2015/06/Ordinance 

-authorizing-contracting-for-2015-Lakewood-healthcare-master-agreement-subst-

12102015.pdf. 

COUNT ONE — TEMPORARY RESTRAINING ORDER 

110. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

111. From September 2015 through the present, City Council has unlawfully entered multiple 

executive sessions to deliberate about its agreement with LHA and CCF to close 
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Lakewood Hospital. These secret deliberations violate the Open Meetings Act and do not 

fall within the R.C. 121.22(G)(2) exception because the agreement to close Lakewood 

Hospital (1) did not involve the sale of property at competitive bidding and (2) premature 

disclosure of information regarding the agreement to close Lakewood Hospital would not 

give an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest. 

112. On December 7, 2015, without ever holding a vote or deliberation on the issue in open 

session, all seven members of City Council held a press conference to announce that an 

agreement had been reached with LHA and CCF to close Lakewood Hospital. 

113. Proposed Ordinance 49-15, which is set to be approved by City Council at its December 

21, 2015 meeting as a mere formality to authorize the agreement to close Lakewood 

Hospital, provides that it is an emergency ordinance which “shall take effect 

immediately.” (Emphasis added.) 

114. Article 3.1(a) of the agreement to close Lakewood Hospital provides that “[t]he parties 

acknowledge and agree that, following the execution of this Master Agreement, LHA will 

direct the Clinic to take immediate steps on its behalf to cease inpatient hospital 

operations and wind-down other operations.” (Emphasis added.) 

115. Plaintiff and the citizens of Lakewood will be immediately and irreparably harmed if City 

Council formally acts to approve the agreement to close Lakewood Hospital. Both 

Ordinance 49-15 and the agreement to close Lakewood Hospital make it clear that 

immediate action will be taken in furtherance of closing Lakewood Hospital. This will 

result in immediate loss of vital medical services to the citizens of Lakewood and an 

undocumented looting of Lakewood Hospital assets by CCF.  
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116. Plaintiff and the citizens of Lakewood have no plain, timely, or otherwise adequate 

remedy at law.  

117. In order to prevent the aforesaid irreparable harm, it is necessary that City Council be 

immediately enjoined and restrained from formally acting on Ordinance 49-15 and the 

agreement to close Lakewood Hospital or any substantially similar ordinance or 

agreement.  

COUNT TWO — PRELIMINARY INJUNCTION 

118. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

119. From September 2015 through the present, City Council has unlawfully entered multiple 

executive sessions to deliberate about its agreement with LHA and CCF to close 

Lakewood Hospital. These secret deliberations violate the Open Meetings Act and do not 

fall within the R.C. 121.22(G)(2) exception because the agreement to close Lakewood 

Hospital (1) did not involve the sale of property at competitive bidding and (2) premature 

disclosure of information regarding the agreement to close Lakewood Hospital would not 

give an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest. 

120. On December 7, 2015, without ever holding a vote or deliberation on the issue in open 

session, all seven members of City Council held a press conference to announce that an 

agreement had been reached with LHA and CCF to close Lakewood Hospital. 

121. Proposed Ordinance 49-15, which is set to be approved by City Council at its December 

21, 2015 meeting as a mere formality to authorize the agreement to close Lakewood 
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Hospital, provides that it is an emergency ordinance which “shall take effect 

immediately.” (Emphasis added.) 

122. Article 3.1(a) of the agreement to close Lakewood Hospital provides that “[t]he parties 

acknowledge and agree that, following the execution of this Master Agreement, LHA will 

direct the Clinic to take immediate steps on its behalf to cease inpatient hospital 

operations and wind-down other operations.” (Emphasis added.) 

123. Plaintiff and the citizens of Lakewood will be immediately and irreparably harmed if City 

Council formally acts to approve the agreement to close Lakewood Hospital. Both 

Ordinance 49-15 and the agreement to close Lakewood Hospital make it clear that 

immediate action will be taken in furtherance of closing Lakewood Hospital. This will 

result in immediate loss of vital medical services to the citizens of Lakewood and an 

undocumented looting of Lakewood Hospital assets by CCF.  

124. R.C. 121.22(H) provides that “[a] resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A resolution, rule, or formal action 

adopted in an open meeting that results from deliberations in a meeting not open to the 

public is invalid unless the deliberations were for a purpose specifically authorized in 

division (G) or (J) of this section and conducted at an executive session held in 

compliance with this section.” 

125. R.C. 121.22(I)(3) provides that “[i]rreparable harm and prejudice to the party that sought 

the injunction shall be conclusively and irrebuttably presumed upon proof of a violation 

or threatened violation of this section.” 

126. R.C. 121.22(I)(1) provides that “[u]pon proof of a violation or threatened violation of this 

section in an action brought by any person, the court of common pleas shall issue an 
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injunction to compel the members of the public body to comply with its provisions.” 

(Emphasis added.) 

127. Due to City Council’s continual and repeated violation of the Open Meetings Act and in 

order to prevent the aforesaid irreparable harm, it is necessary that City Council be 

immediately enjoined and restrained from formally acting on Ordinance 49-15 and the 

agreement to close Lakewood Hospital or any similar ordinance or agreement.  

COUNT THREE — DECLARATORY JUDGMENT 

128. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

129. On September 14, 2015; October 5, 2015; October 7, 2015; October 12, 2015; October 

19, 2015; November 2, 2015; November 9, 2015; November 16, 2015; November 23, 

2015; November 30, 2015; and December 7, 2015, City Council unlawfully entered 

executive sessions to deliberate about its agreement with LHA and CCF to close 

Lakewood Hospital. These secret deliberations violate the Open Meetings Act and do not 

fall within the R.C. 121.22(G)(2) exception because the agreement to close Lakewood 

Hospital (1) did not involve the sale of property at competitive bidding and (2) premature 

disclosure of information regarding the agreement to close Lakewood Hospital would not 

give an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest. 

130. Because City Council’s executive sessions of September 14, 2015; October 5, 2015; 

October 7, 2015; October 12, 2015; October 19, 2015; November 2, 2015; November 9, 

2015; November 16, 2015; November 23, 2015; November 30, 2015; and December 7, 

2015 do not meet any of the open meeting exceptions contained in R.C. 121.22(G), it is 
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necessary that this Honorable Court determine and declare that the all of these executive 

sessions were unlawful.  

COUNT FOUR — DECLARATORY JUDGMENT 

131. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

132. From September 2015 through the present, City Council has unlawfully entered multiple 

executive sessions to deliberate about its agreement with LHA and CCF to close 

Lakewood Hospital. These secret deliberations violate the Open Meetings Act and do not 

fall within the R.C. 121.22(G)(2) exception because the agreement to close Lakewood 

Hospital (1) did not involve the sale of property at competitive bidding and (2) premature 

disclosure of information regarding the agreement to close Lakewood Hospital would not 

give an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest. 

133. On December 7, 2015, without ever holding a vote or deliberation on the issue in open 

session, all seven members of City Council held a press conference to announce that an 

agreement had been reached with LHA and CCF to close Lakewood Hospital. 

134. R.C. 121.22(H) provides that “[a] resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A resolution, rule, or formal action 

adopted in an open meeting that results from deliberations in a meeting not open to the 

public is invalid unless the deliberations were for a purpose specifically authorized in 

division (G) or (J) of this section and conducted at an executive session held in 

compliance with this section.” 
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135. “A violation of the Sunshine Law cannot be ‘cured’ by subsequent open meetings if the 

public body initially discussed matters in executive session that should have been 

discussed before the public.” Gannett Satellite Information Network, Inc. v. Chillicothe 

City School Dist. Bd. of Edn., 41 Ohio App.3d 218, 221 (4th Dist. 1988). 

136. Because (1) City Council determined to enter into the agreement to close Lakewood 

Hospital without ever holding a public vote or deliberations and (2) the agreement to 

close Lakewood Hospital resulted from deliberations held in unlawful executive sessions, 

it is necessary that this Honorable Court determine and declare that the agreement to 

close Lakewood Hospital and any substantially similar agreement reached in the future is 

void and invalid. 

COUNT FIVE — PERMANENT INUNCTION 

137. Skindell reincorporates by reference the allegations set forth above as if fully rewritten 

herein.   

138. From September 2015 through the present, City Council has unlawfully entered multiple 

executive sessions to deliberate about its agreement with LHA and CCF to close 

Lakewood Hospital. These secret deliberations violate the Open Meetings Act and do not 

fall within the R.C. 121.22(G)(2) exception because the agreement to close Lakewood 

Hospital (1) did not involve the sale of property at competitive bidding and (2) premature 

disclosure of information regarding the agreement to close Lakewood Hospital would 

give an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest. 
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139. On December 7, 2015, without ever holding a vote or deliberation on the issue in open 

session, all seven members of City Council held a press conference to announce that an 

agreement had been reached with LHA and CCF to close Lakewood Hospital. 

140. R.C. 121.22(H) provides that “[a] resolution, rule, or formal action of any kind is invalid 

unless adopted in an open meeting of the public body. A resolution, rule, or formal action 

adopted in an open meeting that results from deliberations in a meeting not open to the 

public is invalid unless the deliberations were for a purpose specifically authorized in 

division (G) or (J) of this section and conducted at an executive session held in 

compliance with this section.” 

141. R.C. 121.22(I)(3) provides that “[i]rreparable harm and prejudice to the party that sought 

the injunction shall be conclusively and irrebuttably presumed upon proof of a violation 

or threatened violation of this section.” 

142. Plaintiff and the citizens of Lakewood will be irreparably harmed if City Council is 

allowed to enter into the agreement to close Lakewood Hospital despite the agreement 

being reached through unlawful secret deliberations.  

143. R.C. 121.22(I)(1) provides that “[u]pon proof of a violation or threatened violation of this 

section in an action brought by any person, the court of common pleas shall issue an 

injunction to compel the members of the public body to comply with its provisions.” 

(Emphasis added.) 

144. This Honorable Court must issue an injunction compelling City Council to comply with 

the provisions of the Open Meetings Act in future deliberations regarding Lakewood 

Hospital (and in all other matters) and permanently enjoining City Council from taking 
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action on the agreement to close Lakewood Hospital or a substantially similar agreement 

because the agreement was reached only through illegal secret deliberations.  

145. Skindell reserves the right to amend this Complaint in the event discovery reveals further 

violations of the Open Meetings Act by City Council or in the event any defendant 

asserts that he/she was not acting in his/her official capacity as a member of Lakewood 

City Council with respect to any of the allegations set forth in this Complaint.  

WHEREFORE, being without adequate remedy at law and being threatened with great 

and irreparable harm as described above, Skindell requests the following relief: 

a. As for Count One, that this Honorable Court issue a temporary restraining order 

immediately restraining and enjoining City Council from formally acting on 

Ordinance 49-15 and the agreement to close Lakewood Hospital or any 

substantially similar ordinance or agreement.  

b. As for Count Two, that this Honorable Court issue a preliminary injunction 

immediately restraining and enjoining City Council from formally acting on 

Ordinance 49-15 and the agreement to close Lakewood Hospital or any 

substantially similar ordinance or agreement.  

c. As for Count Three, that this Honorable Court issue a declaratory judgment that 

the executive sessions described therein were unlawful. 

d. As for Count Four, that this Honorable Court issue a declaratory judgment that the 

agreement to close Lakewood Hospital and any substantially similar agreement 

reached in the future is void and invalid. 

e. As for Count Five, that this Honorable Court issue an injunction compelling City 

Council to comply with the provisions of the Open Meetings Act in future 
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deliberations regarding Lakewood Hospital (and in all other matters) and 

permanently enjoining City Council from taking action on the agreement to close 

Lakewood Hospital or a substantially similar agreement. 

f. That this Honorable Court order Defendants to pay a civil forfeiture of five 

hundred dollars to Plaintiff as required by R.C. 121.22(I)(2) for every violation of 

the Open Meetings Act alleged in this Complaint and revealed through discovery.  

g. That this Honorable Court award court costs as required by R.C. 121.22(I)(2). 

h. That this Honorable Court award reasonable attorney’s fees as required by R.C. 

121.22(I)(2).  

i. That this Honorable Court award any other additional relief, in law or equity, as it 

may deem just and proper.  

    Respectfully submitted, 

  /s/ Sean Koran       
Matthew John Markling (0068095) 
Sean Koran (0085539)  
McGown & Markling Co., L.P.A. 
1894 North Cleveland-Massillon Road 
Akron, OH 44333 
Telephone: 1.330.670.0005 
Facsimile: 1.330.670.0002 
Email: mmarkling@mcgownmarkling.com 
           skoran@mcgownmarkling.com 
 
Attorneys for Plaintiff Michael J. Skindell 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that a copy of the foregoing was sent by email and regular U.S. mail, on 

December 18, 2015, to the following: 

Kevin M. Butler 
12650 Detroit Avenue 

Lakewood, Ohio 44107 
Kevin.Butler@lakewoodoh.net 

 
Director of Law 

City of Lakewood, Ohio 

 
 

/s/ Sean Koran       
     Sean Koran (0085539) 
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ORDINANCE NO. 49-15      BY: 
 
 
 AN ORDINANCE to take effect immediately provided it receives the affirmative vote of 
at least five members of Council, or otherwise to take effect and be in force after the earliest 
period allowed by law, authorizing the execution and delivery of an agreement by and between 
the City of Lakewood, Ohio, a municipal corporation and political subdivision in and of the State 
of Ohio (the “City”), the Lakewood Hospital Association, an Ohio nonprofit corporation 
(“LHA”), and The Cleveland Clinic Foundation, an Ohio nonprofit corporation (the “Clinic”); 
and authorizing and approving related matters. 
 

WHEREAS, this Council recognizes that healthcare delivery is moving away from a 
hospital-based model focused on “sick care” to a population-based model of comprehensive 
healthcare; and 

 
WHEREAS, consistent with this understanding, the City, LHA and the Clinic have a 

shared vision to invest in comprehensive ambulatory (outpatient)-based programs, wellness 
activities and outreach services that will help people live healthier lives and treat health 
conditions early so as to prevent chronic disease, with the primary focus of these investments 
being a new family health center owned and operated by the Clinic and a new community health 
foundation; and 

 
WHEREAS, after an extensive period of due diligence and public input, this Council has 

determined that it is in the best interests of the residents and taxpayers of the City that a master 
agreement between the City, LHA and the Clinic be entered into, in substantially the same form 
attached hereto as Exhibit 1 (“Master Agreement”), as approved by the Director of Law, and in 
the spirit of the key highlights of the Master Agreement attached hereto as Exhibit 2, in order to 
carry out this shared vision; and 

 
WHEREAS, pursuant to the Constitution of the State of Ohio, the Ohio Revised Code 

and the Second Amended Charter of the City of Lakewood, municipalities have the power to 
enact laws that are for the health, safety, welfare, comfort and peace of the citizens of the 
municipality, and to provide for local self-government; and 

 
WHEREAS, this Council by a vote of at least five of its members determines that this 

ordinance is an emergency measure, and that this ordinance shall take effect immediately, as set 
forth in Article III, Sections 10 and 13 of the Second Amended Charter of the City of Lakewood, 
and that it is necessary for the immediate preservation of the public property, health and safety, 
and to provide for the usual daily operation of municipal departments in that the parties wish to 
effectuate the terms of the Master Agreement immediately in order to preserve the assets of and 
maximize the benefits to the parties; now, therefore 

 
BE IT ORDAINED BY THE CITY OF LAKEWOOD, OHIO: 
 

Placed on first reading and referred to 

Committee of the Whole Dec. 7, 2015.  Please 

substitute for the original. 

EXHIBIT A
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Section 1.  The City authorizes the execution and delivery of the Master Agreement by 
and between the City, LHA and the Clinic in substantially the same form attached hereto as 
Exhibit 1, as approved by the Director of Law.  

 
Section 2. The Mayor is hereby authorized and directed to execute the Master 

Agreement, and any and all among the Mayor, President of Council, Director of Finance, 
Director of Law and Director of Planning and Development are hereby authorized and directed 
to execute such other related and ancillary documents, including those related to closing, and to 
take such other actions as are necessary and appropriate to give effect to the Master Agreement 
and any other related and ancillary documents. 

 
Section 3.  All provisions of Chapter 155 of the Codified Ordinances with respect to the 

sale or lease of City-owned property are deemed to have been met or superseded by this 
ordinance inasmuch as that chapter may apply to the real property transactions contemplated 
under the terms of the Master Agreement. 

  
Section 4.  To the extent this ordinance is inconsistent with any other ordinance or 

resolution previously adopted by Council with respect to the provision or operation of Lakewood 
Hospital, the purchase of property by the City or the sale or lease of property owned by the City, 
this ordinance is meant to and shall supersede such previously-adopted legislation.  

 
Section 5.  It is found and determined that all formal actions of this Council concerning 

and relating to the passage of this Ordinance were adopted in an open meeting of this Council, 
and that all such deliberations of this Council and of any of its committees that resulted in such 
formal action were in meetings open to the public, in compliance with all legal requirements. 

 
Section 6.  This ordinance is hereby declared to be an emergency measure necessary for 

the immediate preservation of the public peace, property, health, safety and welfare in the City 
and for the usual daily operation of the City for the reasons set forth and defined in the preamble 
to this ordinance, and provided it receives the affirmative vote of at least five members of 
Council this ordinance shall take effect and be in force immediately, or otherwise shall take 
effect and be in force after the earliest period allowed by law. 

 
 
Adopted: ____________________ _______________________________ 
   PRESIDENT 
 
 
   _______________________________ 
   CLERK 
 
 
Approved: ___________________  _______________________________ 
   MAYOR 
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EXHIBIT 1 

 
Master Agreement 

 
(See following pages) 

 
 

EXHIBIT B
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MASTER AGREEMENT

AMONG

CITY OF LAKEWOOD, LAKEWOOD HOSPITAL ASSOCIATION, AND THE

CLEVELAND CLINIC FOUNDATION REGARDING THE FUTURE OF HEALTH

CARE SERVICES IN THE LAKEWOOD COMMUNITY

This MASTER AGREEMENT (“Master Agreement”) is made as of this ____
day of December, 2015 (the “Effective Date”), by and among the City of Lakewood, Ohio, a
municipal corporation and political subdivision in and of the State of Ohio (the “City”);
Lakewood Hospital Association, an Ohio nonprofit corporation (“LHA”); and The Cleveland
Clinic Foundation, an Ohio nonprofit corporation (the “Clinic”) (the foregoing are sometimes
referred to herein individually as a “party” and collectively as the “parties”).

RECITALS

WHEREAS, the City and LHA are parties to a lease agreement dated as of
December 23, 1996 (the “Original Lease”; the Original Lease, together with any amendments
thereto, is referred to herein as the “1996 Lease”) under which the City leases to LHA certain
real property and personal property, including such real and personal property associated with
that certain facility commonly known as Lakewood Hospital (the “Hospital”);

WHEREAS, LHA operates the Hospital as a community hospital located in the
City of Lakewood, Ohio that provides hospital and health care services to residents of the City of
Lakewood and its surrounding communities;

WHEREAS, the Clinic operates a multi-specialty academic medical center that
integrates clinical and hospital care with research and education, and the Clinic’s health system
is comprised of community hospitals, affiliate hospitals, and family health centers with a
northeast Ohio, national and international presence;

WHEREAS, the Clinic and LHA have entered into a Definitive Agreement
executed on December 19, 1996 (the “1996 Definitive Agreement”) that is related to the
operation of the Hospital and that terminates upon the expiration or termination of the 1996
Lease;

WHEREAS, each of LHA and the Clinic is exempt from federal income tax
under Section 501(a) by reason of being described in Section 501(c)(3) of the Internal Revenue
Code of 1986, as amended;

WHEREAS, the City, LHA and the Clinic understand that, at both the national
and local levels, health care is in the midst of an unprecedented transformation from an inpatient
hospital-based model, designed to care for the sick, to a population-based model of
comprehensive healthcare delivered primarily in outpatient and home settings designed to
improve the health of an entire community by helping people live healthier lives and treating
their health conditions early to prevent chronic diseases;
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WHEREAS, the City, LHA and the Clinic share a vision that, by embracing the
transformation in health care and making pioneering investments in comprehensive ambulatory
(outpatient)-based health care services, wellness activities and outreach services rooted in
population health management principles and supported by a comprehensive health system,
Lakewood can become the healthiest city in America; and

WHEREAS, in furtherance of the foregoing, the City, LHA and the Clinic have
agreed to cooperatively take such steps as are necessary to embrace the transformation in health
care and undertake the transition of certain services at the Hospital to a family health center to be
constructed (the “Transition”) and certain other actions, each as set forth in this Master
Agreement.

AGREEMENT

NOW, THEREFORE, the parties hereto, intending to be legally bound, and in
consideration of the premises and the mutual covenants, representations and warranties set forth
in this Master Agreement, as well as other good and valuable consideration, the receipt and
adequacy of which is hereby acknowledged, do hereby agree as follows:

ARTICLE I

Master Agreement and Ancillary Agreement Overview

This Master Agreement sets forth the definitive agreement of the parties and the
framework for the Transition and related transactions. This Master Agreement also cross
references the following agreements: Termination of 1996 Definitive Agreement (as defined in
Section 3.4), the FHC Site Sale Agreement (as defined in Section 5.1), the 850 Columbia Road
Sale Agreement (as defined in Section 5.4), the 1996 Lease, the Parking Lot Lease (as defined in
Section 2.2(b)), and any agreements executed in connection with the sale of the real property
described in Section 5.6 (collectively, the “Ancillary Agreements”), which set forth detailed
terms for transactions related to and necessary to accomplish the Transition. Subject to the terms
and conditions of this Master Agreement, the terms set forth herein are effective as of the
Effective Date.

ARTICLE II

Cleveland Clinic Family Health Center at Lakewood

2.1 Construction of Family Health Center at Lakewood.

(a) The Clinic will construct a new comprehensive Cleveland Clinic Family
Health Center (the “FHC”) of approximately 62,100 gross square feet on approximately 1.7
acres of land owned by the City located at the southwest corner of Belle Avenue and Detroit
Avenue in Lakewood as more particularly described in the FHC Site Sale Agreement (as defined
in Section 5.1) (the “FHC Site”). Pursuant to the FHC Site Sale Agreement, the City will
convey the FHC Site to the Clinic for the FHC. The Clinic’s capital commitment for the design,
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construction and equipping of the FHC (including on-site parking) will be approximately
$34,000,000. As of the Effective Date, the parties contemplate a construction schedule that
would allow the FHC to open by June 2018.

(b) The Clinic contemplates that the FHC will embrace architecturally
noteworthy design, consistent with the innovative and comprehensive design aesthetic adopted
by the Clinic beginning in 2008. The FHC’s planned architectural style and building layout are
intended to create a calming environment for patients and their families and to be sensitive to
patient, family, and staff needs. The structure is intended to serve as a primary component of a
vibrant new Lakewood business district.

2.2 Parking. On-site, adjacent and proximate parking is critical to the success of the
FHC. The Clinic contemplates the FHC will need the support of 325 parking spaces, which
spaces will be obtained as set forth below.

(a) The Clinic contemplates constructing a parking structure on the FHC Site
that will accommodate approximately 120 parking spots. The parties agree that the Wind-Down
Costs (as defined in Section 3.3(b)) shall include $2.5 million to fund the construction of such
structure and the work contemplated by the Parking Lot Lease.

(b) The Clinic shall have the option, on or before the FHC Commencement
Date, to enter into a lease (the “Parking Lot Lease”) with the City for a period commencing on
the termination of the 1996 Lease for use of the existing Emergency Department lot on the east
side of Belle Avenue, as shown on Exhibit A, which may be, at the Clinic’s option, expanded to
include the property highlighted in green on Exhibit A, (the “ER Parking Lot”) at fair market
rental rates and the other material terms and conditions set forth on Exhibit B. The Clinic will
have the right, at its expense, to restripe and reconfigure the ER Parking Lot. It is anticipated that
the ER Parking Lot will accommodate approximately 75 parking spaces. During the hours that
the FHC is not operating (other than providing emergency services), the Clinic agrees to make
the ER Parking Lot available for public parking.

(c) In the event that the Current Hospital Site (as defined in Section 3.3(c))
includes additional parking spaces made available for parking for the FHC (i) at fair market
rental rates and (ii) that is reasonably deemed by the Clinic to be an appropriate replacement for
the ER Parking Lot spaces, the spaces leased to the Clinic under the Parking Lot Lease will be
proportionately reduced and the City and the Clinic will appropriately modify and/or terminate
the Parking Lot Lease.

(d) In the event that the City makes additional parking spaces available
adjacent to the FHC (i) at fair market rental rates and (ii) that is reasonably deemed by the Clinic
to be an appropriate replacement for the ER Parking Lot spaces, the spaces leased to the Clinic
under the Parking Lot Lease, and depicted in green on Exhibit A, may be proportionately
reduced by up to 25 spaces and the City and the Clinic will appropriately modify the Parking Lot
Lease. For the purpose of this Sections 2.2(d), “adjacent” shall mean property located south of
Detroit Avenue and within one block of the FHC (with one block being measured by the distance
between Belle and Marlowe along Detroit Avenue).
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(e) In the event that the Clinic acquires or leases additional property
contiguous to the FHC Site to be used to make additional parking spaces available to the FHC
that is reasonably deemed by the Clinic to be an appropriate replacement for the ER Parking Lot
spaces, the spaces leased to the Clinic under the Parking Lot Lease, and depicted in green on
Exhibit A, may be proportionately reduced by up to 25 spaces and the City and the Clinic will
appropriately modify the Parking Lot Lease.

(f) The Clinic contemplates continuing to lease parking spaces in the North
Garage or will make alternative arrangement to accommodate a portion of the parking needs of
the FHC.

2.3 Post-Construction Obligation of the Clinic to Operate FHC. The Clinic will open
the FHC as soon as reasonably practicable in the judgment of the Clinic taking into account
patient safety, legal requirements, prudent planning, construction considerations and other facts
and circumstances. Upon opening, the Clinic will staff, own, operate, and manage the FHC.
While the Clinic owns and operates the FHC, the Clinic will expend the capital required to
maintain the safety and appearance of the FHC in a manner consistent with the Clinic’s other
family health centers. The Clinic contemplates that the services available at the FHC upon the
commencement of FHC operations will initially consist of the services described on Exhibit C.
As determined by ongoing evaluation of community need and utilization, the FHC may offer
extended hours and weekend availability for certain services. Due to the uncertainty regarding
and the potentially rapidly changing nature of the approach to delivering health care services, the
parties acknowledge that it will be necessary for the Clinic to continually re-evaluate the services
provided at the FHC. Part of the Clinic’s process in monitoring and evaluation of health care
needs of the Lakewood community and its residents will include the Fairview Hospital
Community Health Needs Assessment, which will include a separate section on the City of
Lakewood. Therefore, based upon the Clinic’s assessment utilization of health care services and
regulatory concerns, and in consultation with the FHC Community Advisory Board (defined
below), as appropriate, the Clinic may modify the services listed on Exhibit C as necessary to
address the results of such evaluation, subject to Section 2.4.

2.4 Emergency Services at the FHC. The parties recognize and agree that there is a
present need for an emergency department in Lakewood, available on a 24 hours a day, 7 days a
week, 365 days a year basis (“24/7/365 basis”). The Clinic will address this need by opening the
FHC with an emergency department that operates (a) on a 24/7/365 basis that has capabilities to
treat emergency medical conditions, which are those conditions that rise to a level that manifest
themselves by acute symptoms of sufficient severity such that immediate medical attention is
necessary, and (b) at a level of service generally consistent with (or greater than) the level of
service that is being offered in the Hospital’s emergency department as of the Effective Date.
The need for emergency services may change with time and, given current industry
circumstances, it is difficult to predict such change. The ongoing evaluation of emergency
services will be done consistently with Section 2.3 above. For so long as the Clinic owns and
operates the FHC, the Clinic agrees to provide emergency services on a 24/7/365 basis in
Lakewood.

2.5 Population Health Management Programs; LGBT Clinic.
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(a) The FHC’s activities will include a focus on population health
management programs aimed at improving the health of the FHC’s patients and the community
that the FHC serves. The parties contemplate creating population health management programs
through partnerships with City government and the community related to outreach programs and
home health care models. As part of the commitment to population health management, the
Clinic and the City contemplate reporting population health statistics and metrics to the
community that have been compiled by the Clinic in connection with the FHC’s operations.
While effective population health management programs are tailored to the specifics of the
demographics and needs of the particular community, the Clinic contemplates that the population
health management programs will (i) recognize and appreciate the diverse cultures in the
community, including LGBT and persons of various ethnicities; (ii) address the needs of those
with unique issues such those in the senior population; and (iii) provide care for those who are
currently underserved. Population health management programs often consist of programs such
as population-based chronic disease management, specialty emergency services, group visits,
specialized programs/services/clinics, and prevention and wellness programs. Through the
development of care models and population health management programs through the FHC, the
Clinic will be developing future models for population health management for other
communities.

(b) LGBT is recognized as an underserved population with specialized health
needs, many rooted in primary care. As part of the population health model embraced by the
FHC, the Clinic will establish an LGBT-focused primary care clinic within the FHC. The Clinic
intends that the FHC will be its hub for LGBT care and referrals on the west side of greater
Cleveland. The Clinic contemplates that the Lakewood LGBT Clinic would (i) be structured to
meet the primary care needs of the LGBT population by providing individualized care, high
quality service, and proven efficiencies to remove barriers to the delivery of high quality health
care services that are related to sexual orientation and (ii) provide LGBT-welcoming primary
care and implement and measure the effect of proven quality and innovations.

2.6 Mobile Stroke Unit. The Clinic’s mobile stroke unit is acclaimed for its
innovative, high-tech approach to the diagnosis and rapid treatment of strokes. Due to resource,
regulatory and operational constraints, the mobile stroke unit is only deployed currently in a
limited number of municipalities within Cuyahoga County. The parties intend to extend the
deployment of the Clinic’s mobile stroke unit to include Lakewood. Accordingly, promptly
following the Effective Date, the Clinic and the City will begin negotiation of the required
protocols to permit the use of the Clinic’s mobile stroke unit within the City’s borders at rates
consistent with those charged to other municipalities by the Clinic for use of the mobile stroke
unit. The parties acknowledge that, as of the Effective Date, there is no charge imposed on other
municipalities by the Clinic for use of the mobile stroke unit. The deployment of the Clinic’s
mobile stroke unit within the City will reinforce the City’s status as a local leader in stroke care.

2.7 Relocation of Fairview/Cleveland Clinic Family Medicine Residency. No later
than six (6) months after the opening of the FHC, the Clinic will relocate the Fairview/Cleveland
Clinic Family Medicine Residency, which is currently at the Fairview Center for Family
Medicine, to the FHC campus. The Clinic agrees that, as long as the Clinic operates a Family
Medicine Residency program, the Clinic will operate a Family Medicine Residency program at
the FHC campus while the Clinic owns and operates the FHC. As used in this Master Agreement,
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the “opening of the FHC” means the date on which the Clinic commences the provision of
patient care at the FHC.

2.8 FHC Community Advisory Board. The Clinic will establish an advisory board for
the FHC, consisting of at least ten (10) community members (the “FHC Community Advisory

Board”). The FHC Community Advisory Board will provide advice and counsel to the Medical
Director of the FHC. The charter for the FHC Community Advisory Board will developed by the
Clinic within six (6) months of the opening of the FHC with input from the City and LHA.

ARTICLE III

Wind-Down and Dissolution of LHA

3.1 Wind-Down and Dissolution Plan.

(a) The parties acknowledge and agree that, following the execution of this
Master Agreement, LHA will direct the Clinic to take immediate steps on its behalf to cease
inpatient hospital operations and wind-down other operations in compliance with all legal
requirements, subject to Section 3.1(b). In consideration of the Clinic’s commitments to the
New Foundation reflected in this Master Agreement and the significant assumption of risk by the
Clinic as more fully described in Section 3.3(b), the manner and timing of the wind-down of
hospital operations shall be determined by the Clinic and the dissolution of LHA shall be
determined in accordance with LHA’s Code of Regulations, as amended. Patient safety, quality
and experience will be the primary guiding principles throughout the wind-down of the
Hospital’s operations and the dissolution of LHA. Other guiding principles for the wind-down
will include (i) treating all Hospital caregivers with dignity and respect during the Transition,
(ii) striving to maintain positive community support during the process, particularly with the
Hospital’s residential and commercial neighbors, (iii) being sensitive to the needs of private
practice physicians who serve the Hospital’s patients, and (iv) establishing a communication plan
to inform stakeholders of important issues and events related to the wind-down.

(b) In recognition of the need for uninterrupted emergency department care in
Lakewood, notwithstanding the cessation of inpatient hospital operations and wind-down of
other hospital operations, LHA will continue to operate an emergency department (including an
emergency room and related ancillary services) at the Hospital on a 24/7/365 basis until the
opening of the emergency department at the FHC as described in Section 2.4. Further, LHA
currently contemplates continuing to provide a limited set of outpatient services at the Hospital
following the cessation of inpatient hospital operations, including diabetes care services,
congestive heart failure clinic and certain cardio pulmonary services.

3.2 Governance of LHA During Wind-Down.

(a) Amendment of LHA’s Governing Documents. The Articles of
Incorporation and Code of Regulations of LHA will be amended as of the Effective Date to
facilitate the Transition and the transactions contemplated by this Master Agreement.

(b) Cooperation of LHA Board of Trustees. The members of the LHA Board
of Trustees will cooperate with and support the decisions of the Clinic except that they are not
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bound to agree to a decision that they in good faith believe is contrary to their fiduciary
obligations to LHA.

3.3 Financial Issues Related to LHA’s Wind-Down.

(a) Operating Revenues and Expenses. LHA will receive all revenues and
incur all expenses, whether direct or allocated, associated with the continuing existence and
operations of LHA between the Effective Date and the final dissolution of LHA.

(b) Wind-Down Costs. LHA will bear all costs of terminating and winding
down its patient and other operations at the Hospital through LHA’s dissolution (the “Wind-

Down Costs”), up to the maximum of LHA’s net asset value excluding the value (if any) on
LHA’s balance sheet that is attributable to the assets described in Sections 3.3(d)(1) through
3.3(d)(5), which are committed to be returned to the City upon or prior to LHA’s dissolution
(“Net Asset Value”). Any Wind-Down Costs in excess of LHA’s Net Asset Value will be borne
by the Clinic. The parties acknowledge and agree that (i) Wind-Down Costs may exceed the
remaining LHA assets, and (ii) LHA may incur additional losses prior to and during the wind-
down. The Clinic agrees to fund any shortfall in LHA assets out of the Clinic assets, which the
parties acknowledge constitutes a significant assumption of risk by the Clinic. Wind-Down
Costs shall include, without limitation, requisite capital expenditures, lease payments under the
Lease Amendment (as defined in Section 5.5), payments on notes payable, retirement plan and/or
pension costs, Current Hospital Site demolition and redevelopment expenses described in
Sections 3.3(c) and 6.2, demolition, abatement and relocation expenses related to the FHC Site,
employee severance and retention costs, insurance costs as described in Section 9.12, a
$2,500,000 allocation for funding a parking solution for the FHC consistent with Section 2.2,
costs to fulfill LHA’s commitments under this Master Agreement, costs to complete the
dissolution of LHA, costs to fulfill any LHA obligations (including obligations that survive its
dissolution) and post-closure closing costs.

(c) Demolition and/or Redevelopment of the Current Hospital Site. The
parties acknowledge that the demolition and/or redevelopment of the Hospital building and other
structures located on the 5.7 acres depicted on Exhibit D (the “Current Hospital Site”) in whole
or in part will be the responsibility and at the option of the City in its sole discretion. The Clinic
and/or LHA will contribute the funds described in Section 6.2 for use in the demolition and/or
redevelopment of the Current Hospital Site as determined by the City in its sole discretion. From
the Effective Date through the termination of the 1996 Lease, the City will have reasonable
access to the Hospital building in order to evaluate demolition and redevelopment options,
provided such access will not interfere with patient care and not materially interfere with any
other ongoing operations at the Hospital site and will be undertaken at the City’s sole expense
and risk.

(d) Dissolution Distribution. Notwithstanding the provisions of Article Seven
of LHA’s articles of incorporation prior to amendment in accordance with Section 3.2(a) or any
similar provisions elsewhere and in recognition of the payments described in Section 6.1(a),
upon LHA’s dissolution, as part of the transactions contemplated by the Transition including the
Clinic’s payments under ARTICLE VI, the parties agree and acknowledge that all of LHA’s
property of every nature and description, and any and all personal property, equipment and
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fixtures at the Hospital, shall be transferred to the Clinic. Notwithstanding the foregoing, the
parties agree that the following will not be transferred to the Clinic:

(1) LHA’s “Beneficial interest in Lakewood Hospital Foundation,
Inc.” as reflected on LHA’s balance sheet.

(2) Any right LHA may have to the real property and improvements
owned by the City and leased by LHA pursuant to the 1996 Lease, which shall remain the
property of the City, subject to the Lease Amendment.

(3) The Curtis Block building on the corner of Detroit Avenue and
Marlowe Avenue, Lakewood, Ohio, and any residential homes owned by LHA, which will be
transferred to the City as described in Section 5.6.

(4) All plaques, donor walls and works of art located within Lakewood
Hospital that are not owned by the Clinic and described on Exhibit E, which items will be
transferred to the Lakewood Hospital Foundation for appropriate care and disposition
(collectively the “Excluded Personal Property”). A representative of Lakewood Hospital
Foundation is confirming the inventory set forth on Exhibit E, and the parties agree the same
shall be supplemented as necessary.

(5) Any right LHA may have to the following items described on
Exhibit C of the 1996 Lease, which shall remain the property of the City and shall not be
transferred to the Clinic: (i) residential homes (whether or not explicitly described in Exhibit C
of the 1996 Lease), and (ii) paved parking lots (whether or not explicitly described in Exhibit C
of the 1996 Lease).

(6) Donor restricted assets reflected on LHA’s balance sheet.

3.4 Termination of 1996 Definitive Agreement. Attached hereto as Exhibit F is the
termination agreement between LHA and the Clinic, pursuant to which the 1996 Definitive
Agreement is terminated as of the Effective Date (the “Termination of 1996 Definitive

Agreement”).

ARTICLE IV

Health and Wellness Foundation

4.1 Creation of New Foundation. Within twelve (12) months following the Effective
Date, the City and LHA will (i) jointly agree upon a process for the creation of a new Ohio
nonprofit corporation that is formed for the purpose of addressing community health and wellness
needs in the City of Lakewood (“New Foundation”); (ii) develop New Foundation’s governing
documents; (iii) file articles of incorporation for New Foundation with the Ohio Secretary of
State; (iv) select New Foundation’s initial board; and (v) cause New Foundation to apply for
federal tax-exempt status with the Internal Revenue Service.

4.2 Representation on Governing Board. The Clinic will have the right to appoint two
(2) voting members on the governing board of New Foundation, which shall have not less than
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five (5) nor more than twenty-one (21) members. The Clinic’s rights under this Section 4.2 will
survive until the later of (i) one (1) year after the final Clinic’s Annual Contribution payment
described in Section 6.1(b), and (ii) the period during which the Clinic owns and operates the
FHC.

4.3 Funding of New Foundation. In connection with the transactions contemplated by
the Transition and in support of the health and wellness activities supported by New Foundation,
the Clinic will provide funding for the activities of New Foundation through (i) the payments
described in Section 6.1(a), and (ii) the Clinic’s Annual Contribution payments described in
Section 6.1(b). New Foundation will place the Clinic’s Annual Contribution amount, and any
interest thereon, into a segregated fund within New Foundation to address the rights described in
Section 4.4.

4.4 Use of New Foundation Funds.

(a) Use of the funds contributed to the New Foundation, including, without
limitation, any contributions governed by this Master Agreement, shall be at the discretion of the
New Foundation and subject to (i) the New Foundations’ articles of incorporation and other
governing documents created pursuant to Section 4.1 and (ii) Section 4.4(b).

(b) In recognition of the Clinic’s Annual Contributions, the New Foundation
will provide the Clinic with suitable naming opportunities and a right of first refusal with respect
to programming or activities funded using the Clinic’s Annual Contributions or partial
distributions of such funds. The New Foundation and the Clinic agree that the naming
opportunities will apply to New Foundation’s programs, not the name of New Foundation’s
corporate entity. The Clinic’s naming and right of first refusal rights under this Section 4.4 will
survive until the earlier of (i) one (1) year after the final Clinic’s Annual Contribution payment
described in Section 6.1(b), and (ii) the period during which the Clinic owns and operates the
FHC.

ARTICLE V

REAL ESTATE MATTERS

5.1 Sale of FHC Site. Attached hereto as Exhibit G is a purchase and sale agreement
(“FHC Site Sale Agreement”), pursuant to which the City will convey the FHC Site to the Clinic
for a fair market value purchase price determined by a mutually agreed upon appraiser, who will
value the FHC Site as vacant land.

5.2 City Repurchase Option. The City shall have a repurchase option with respect to
the FHC Site, as described in the deed attached to the FHC Site Sale Agreement.

5.3 Use Protection on Current Hospital Site. As part of the consideration for the
Clinic’s acquisition of the FHC Site and its commitments regarding the FHC and no later than the
termination date of the 1996 Lease with respect to the Current Hospital Site, a restrictive covenant
(the “Covenant”) will be placed on the Current Hospital Site. Pursuant to the Covenant, (i) no
Covered Hospital (defined below) may be operated on the Current Hospital Site and (ii) no Health
Care System Provider (defined below) will be permitted to operate or manage a health care
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facility or service, and no signage identifying such Health Care System Provider will be
permitted, on the Current Hospital Site without the Clinic’s prior written consent while the Clinic
owns and operates the FHC. For purposes of clarity, the parties agree that (a) clause (ii) above
does not restrict the activities of independent physician groups, licensed provider groups or other
non-Health Care System Providers, and (b) the Covenant does not restrict any activity of Covered
Hospitals, Health Care System Providers or any other party at any location other than the Current
Hospital Site. For purposes of this paragraph, a “Covered Hospital” means the following types of
hospitals as described by The Joint Commission in its publicly available material: general,
oncology, and specialty and “Health Care System Provider” means an organization that owns,
operates or manages one or more Covered Hospitals. In the event the Clinic ceases to own or
operate the FHC, the Covenant shall terminate and the Clinic shall execute all documents
reasonably necessary to release the Covenant, including executing a release to be recorded in the
real property records.

5.4 Sale of Property at 850 Columbia Road. Attached hereto as Exhibit H is the
purchase and sale agreement between LHA and the Clinic (“850 Columbia Road Sale

Agreement”), pursuant to which LHA will sell the land and improvements located at 850
Columbia Road, Westlake, Ohio property, as more particularly described in the 850 Columbia
Road Sale Agreement, to the Clinic for a purchase price of Eight Million Two Hundred Thousand
Dollars ($8,200,000) (the “Columbia Purchase Price”). In recognition of the early termination
of the 1996 Lease and the loss of income tax revenue from Lakewood Hospital employees, LHA
will direct that the Columbia Purchase Price (subject to any adjustments described in the 850
Columbia Road Sale Agreement) be paid by the Clinic to the City. As provided in the 850
Columbia Road Sale Agreement, Six Million Eight Hundred Thousand Dollars ($6,800,000) of
the Columbia Purchase Price will be paid at the closing of the 850 Columbia Road Sale
Agreement. The remaining One Million Four Hundred Thousand Dollars ($1,400,000) of the
Columbia Purchase Price will be evidenced by a promissory note, which will be assigned to the
City, and will be paid on the FHC Commencement Date, as defined in Section 6.1(b).

5.5 Amendment to 1996 Lease. Attached hereto as Exhibit I (the “Lease

Amendment”) is an amendment to the 1996 Lease between the City and LHA, pursuant to which
the City will (i) permit the termination of the Required Services (as defined in the 1996 Lease),
other than emergency department operations, (ii) permit the wind down of all other inpatient and
other services at the Hospital, (iii) provide for the termination of the 1996 Lease on or about the
FHC Commencement Date, (iv) release the FHC Site from the 1996 Lease, and (v) address other
provisions necessary for the Transition. The Lease Amendment also shall provide that LHA will
make the additional payments due under the 1996 Lease until cessation of all of LHA’s clinical
operations on the Current Hospital Site, including the emergency department operations, up to a
maximum aggregate amount of $2,887,500.

5.6 Curtis Block Building. Concurrently or promptly after the closing of the sale of
the FHC Site, LHA will convey the property known as the Curtis Block building (permanent
parcel number 314-07-007) and any residential homes owned by LHA to the City for a purchase
price of $1. LHA and the City shall work collaboratively to agree upon any purchase or closing
documentation reasonably required in connection with the aforementioned conveyance.
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ARTICLE VI

FINANCIAL OBLIGATIONS

6.1 Funding of the New Foundation.

(a) Initial $24.4 Million Cash Payment to New Foundation. The parties agree
and acknowledge that the payments under this Section 6.1 constitute (i) an exchange for the right
to receive LHA’s assets upon its dissolution (as described in Section 3.3(d)), and (ii) to the extent
the value of such assets is less than the payment amount, a contribution to the New Foundation to
be used in the furtherance of New Foundation’s tax-exempt purposes. In recognition of the
parties’ intention that these payments be used for the benefit of the Lakewood community and its
residents and to support New Foundation’s tax-exempt purposes, the Clinic and/or LHA will
transfer or contribute a total of Twenty-Four Million Four Hundred Thousand Dollars
($24,400,000) to New Foundation (using LHA funds to the extent available as contemplated in
Section 3.3(b)) as follows:

(1) Transfer/contribute Two Hundred Thousand Dollars ($200,000) to
New Foundation in immediately available funds on or before March 1, 2016;

(2) Transfer/contribute Seven Million Six Hundred Dollars
($7,600,000) to New Foundation in immediately available funds on the date of the
commencement of operations and provision of patient care at the FHC (the “FHC

Commencement Date”).

(3) Transfer/contribute Four Million Three Hundred Thousand Dollars
($4,300,000) to New Foundation in immediately available funds on the second anniversary of the
FHC Commencement Date;

(4) Transfer/contribute Four Million, One Hundred Thousand Dollars
($4,100,000) to New Foundation in immediately available funds on the fourth anniversary of the
FHC Commencement Date;

(5) Transfer/contribute Four Million, One Hundred Thousand Dollars
($4,100,000) to New Foundation in immediately available funds on the sixth anniversary of the
FHC Commencement Date; and

(6) Transfer/contribute Four Million, One Hundred Thousand Dollars
($4,100,000) to New Foundation in immediately available funds on the eighth anniversary the
FHC Commencement Date.

(b) Annual Contributions to New Foundation Totaling $8 Million. In support
of the furtherance of the purposes of New Foundation, the Clinic will make sixteen (16) annual
payments to New Foundation of Five Hundred Thousand Dollars ($500,000) each, with the first
payment being made on the FHC Commencement Date and subsequent payments being made on
each anniversary of the FHC Commencement Date for fifteen (15) consecutive years (each, a
“Clinic’s Annual Contribution”).
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(c) Delayed Wind-Down of Hospital Operations. The commitments made by
the parties in this Master Agreement, including the significant risk assumed by the Clinic with
respect to LHA’s Net Asset Value as described in Section 3.3(b), presume the cessation of
inpatient Hospital operations in a timely fashion. If LHA is unable to cease inpatient operations
on or before March 1, 2016 (the “Outside Inpatient Hospital Operations Cessation Date”) as
a result of action taken by a judicial or quasi-judicial body or a governmental body or agency
(other than a governmental body or agency whose primary function is oversight of health care
providers) and the operations of LHA generate an EBIDA loss, the $24,400,000 payment
obligations described in Section 6.1(a) will be reduced by the aggregate amount of such EBIDA
losses beginning as of the Outside Inpatient Hospital Operations Cessation Date through the
cessation of the Hospital’s inpatient operations. For purpose of this Section 6.1(c), the operation
of the emergency department at the Hospital will not be deemed to be inpatient Hospital
operations. For the purpose of this Section 6.1(c), the term “EBIDA” means earnings before
interest, depreciation, and amortization expenses. In accordance with LHA current financial
reporting practices (e.g. Financial Reporting Practices applied for 2014 Audited Statements), the
term “earnings” in the preceding sentences means LHA’s operating income or loss. For clarity
regarding the meaning of EBIDA, the parties agree that LHA’s EBIDA was as follows: (i)
$3,690,000 for the ten-month period ended October 31, 2014; (ii) $5,944,000 for the year ended
December 31, 2014; and (iii) negative $4,931,000 for the ten-month period ended October 31,
2015. The parties further agree that the date the Hospital ceases inpatient operations shall be
deemed to be the first date the Hospital declines to accept new inpatients. To the extent the
payment obligations described in Section 6.1(a) need to be reduced pursuant to this Section
6.1(c), the amount of such reduction shall be applied proportionately throughout the payment
schedule contemplated by Section 6.1(a).

6.2 Funding of Demolition or Redevelopment Costs. The City will be paid Seven
Million Dollars ($7,000,000) for the demolition and/or redevelopment of the Hospital building
and other structures on the Current Hospital Site as contemplated by Section 3.3(c), which may be
utilized as determined by the City in its sole discretion. This amount will be transferred to the
City by the Clinic and/or LHA (using LHA funds to the extent available as contemplated in
Section 3.3(b)) as follows: (i) Five Hundred Thousand Dollars ($500,000) on the date that the
FHC Site is transferred to the Clinic under the FHC Site Sale Agreement, and (ii) Six Million
Five Hundred Thousand Dollars ($6,500,000) on the FHC Commencement Date.

ARTICLE VII

REPRESENTATIONS AND WARRANTIES

7.1 Mutual Representations and Warranties. Each party represents and warrants to the
other parties that the statements contained in this Section 7.1 are true and correct as of the
Effective Date.

(a) Authorization; Enforceability. Each party represents and warrants that it
has all requisite power, authority and capacity to execute and deliver this Master Agreement and
any other agreements to be entered into by it in connection with the Transition as contemplated
hereby and to perform its obligations under this Master Agreement and any such other
agreements, and to consummate all transactions contemplated hereby. The execution and
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delivery of this Master Agreement, and the performance of the transactions contemplated hereby,
have been duly and validly authorized by the applicable governing board or bodies of such party,
and all action (corporate, legislative or otherwise) necessary for the authorization and
consummation of the transactions contemplated this Master Agreement has been taken. This
Master Agreement has been duly executed and delivered by such party, and constitutes a valid
and binding obligation of such party, enforceable against such party in accordance with its terms
subject to (i) bankruptcy, insolvency, reorganization, moratorium or other laws affecting
creditors’ rights generally, and (ii) general principles of equity, including the availability of
specific performance, and public policy.

(b) Absence of Conflicts. Each party represents and warrants that its
execution, delivery and performance of this Master Agreement will not (i) result in the breach or
violation of any term or provision of or constitute a default under or conflict with any terms or
provision of: its articles of incorporation, code of regulations, charter, bylaws, or any other of its
organizational or governing documents, or any contract, agreement, lease, mortgage, license,
permit, authorization, or other obligation to which it or any of its Affiliates is a party, or by
which it or any of its Affiliates is bound, (ii) constitute such an event that with notice, lapse of
time, or both, would result in any such breach, violation or default, (iii) conflict with or result in
any violation by such party or any of its Affiliates of any constitution, statute, rule, regulation,
ordinance, code, order, judgment, writ, injunction, decree or award, or constitute an event that
with notice, lapse of time, or both, would result in any such violation or (iv) result in the creation
or imposition of any lien, charge or encumbrance upon or with respect to the assets or property
of such party or any of its Affiliates.

(c) Consents. Each party represents and warrants that it has (i) obtained all
material consents, approvals, authorizations and clearances of governmental authorities required
of it to consummate the transactions contemplated hereby; (ii) provided such information and
communications to governmental authorities as such governmental authorities may reasonably
request; and (iii) assisted and cooperated with the other parties’ efforts to obtain all consents,
licenses, permits, approvals, authorizations and clearances of governmental authorities that the
parties reasonably deem necessary or appropriate and to prepare any document or other
information reasonably required of it by any such governmental authorities to consummate the
transactions contemplated herein. Each party represents and warrants that neither it nor any of
its Affiliates have entered into any agreement with any governmental authority to delay the
consummation of or not consummate the transactions contemplated by this Master Agreement.

(d) No Litigation. Except Edward Graham, et al. v. City of Lakewood, et al.

pending in the Cuyahoga County Court of Common Pleas, Case No. CV-15-846212, each party
represents and warrants that no action, suit or proceeding has been instituted or, to its
Knowledge, is threatened in writing to restrain, prohibit, delay or otherwise challenge the legality
or validity of any of the transactions contemplated by this Master Agreement or which would
reasonably be expected to have a material adverse effect such party.

(e) Donor Restrictions. Each party represents and warrants that, to its
Knowledge and except as recorded in the public records, there are no restrictions imposed by any
donor affecting any material real estate or other material assets of a party that would prohibit,
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limit or restrict such party’s ability to enter into this Master Agreement or to consummate any of
the transactions contemplated hereby.

(f) No Misrepresentation. Each party represents and warrants that, to its
Knowledge, none of the representations and warranties made by it in this ARTICLE VII contains
any untrue statement of a material fact or omits to state a material fact necessary in order to make
such representation and warranty not misleading.

7.2 Representations and Warranties of the Clinic and LHA. Each of the Clinic and
LHA represents and warrants to the other parties that the statements contained in this Section 7.2
are true and correct as of the Effective Date.

(a) Organization and Standing. Each of the Clinic and LHA represents and
warrants that it is an Ohio nonprofit corporation duly organized and validly existing under the
Chapter 1702 of the Ohio Revised Code, and in good standing under the laws of the State of
Ohio.

(b) Tax Status.

(1) The Clinic represents and warrants that it is recognized as exempt
from federal income taxation under Section 501(a) of the Code as an organization described in
Section 501(c)(3) of the Code. The Clinic has no Knowledge of any action by the Internal
Revenue Service to revoke or terminate the tax status of the Clinic.

(2) LHA represents and warrants that it is recognized as exempt from
federal income taxation under Section 501(a) of the Code as an organization described in
Section 501(c)(3) of the Code. LHA has no Knowledge of any action by the Internal Revenue
Service to revoke or terminate the tax status of LHA.

7.3 Knowledge. As used in this ARTICLE VII, the term “Knowledge” means, (a)
with respect to LHA and the Clinic, to the actual knowledge of the party’s officers and the
members of a party’s governing board or body, and (b) with respect to the City, to the actual
knowledge of Michael P. Summers, Mayor and Kevin M. Butler, Law Director.

ARTICLE VIII

EFFECTIVE DATE

8.1 Effective Date. The parties agree that this Master Agreement will become
effective on the Effective Date when signed by duly authorized representatives of each party. The
parties acknowledge and agree that each of the Ancillary Agreements will become effective in
accordance with their respective terms and may have closing dates after the Effective Date.

8.2 The Clinic’s Deliveries as of the Effective Date. Upon the final required signature
of this Master Agreement, in addition to any other documents specifically required to be delivered
pursuant to this Master Agreement, the Clinic shall deliver the following:
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(a) certified copies of resolutions of the Clinic’s Board, duly adopted and in
full force and effect as of the Effective Date, authorizing and approving Clinic’s performance of
the transactions contemplated under this Master Agreement and the execution and delivery of the
documents described herein;

(b) originals of the following agreements executed by a duly authorized
officer of the Clinic: the FHC Site Sale Agreement; the 850 Columbia Road Sale Agreement,
and the Termination of 1996 Definitive Agreement; and

(c) such other instruments and documents as the parties reasonably deem
necessary to effect the transactions contemplated by this Master Agreement, including all
completed Exhibits and Schedules to this Master Agreement.

8.3 LHA’s Deliveries as of the Effective Date. Upon the final required signature of
this Master Agreement, in addition to any other documents specifically required to be delivered
pursuant to this Master Agreement, LHA shall deliver the following:

(a) certified copies of resolutions of the LHA Board, duly adopted and in full
force and effect as of the Effective Date, authorizing and approving LHA’s performance of the
transactions contemplated under this Master Agreement, including adopting the amended and
restated articles of incorporation and code of regulations of LHA, and the execution and delivery
of the documents described herein;

(b) originals of the following agreements executed by a duly authorized
officer of LHA: the 850 Columbia Road Sale Agreement; the Termination of 1996 Definitive
Agreement; and the Lease Amendment; and

(c) such other instruments and documents as the parties reasonably deem
necessary to effect the transactions contemplated by this Master Agreement, including all
completed Exhibits and Schedules to this Master Agreement.

8.4 The City’s Deliveries as of the Effective Date. Upon the final required signature
of this Master Agreement, in addition to any other documents specifically required to be delivered
pursuant to this Master Agreement, the City shall deliver the following:

(a) certified copies of legislation duly adopted by the City Council of
Lakewood and in full force and effect as the Effective Date, authorizing and approving the City’s
performance of the transactions contemplated by the Master Agreement and the execution and
delivery of this Master Agreement and the documents described herein.

(b) originals of the following agreements executed by a duly authorized
officer of the City: FHC Site Sale Agreement; and the Lease Amendment; and

(c) such other instruments and documents as the parties reasonably deem
necessary to effect the transactions contemplated by this Master Agreement, including all
completed Exhibits and Schedules to this Master Agreement.
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ARTICLE IX

Post-Effective Date Obligations

9.1 Consents. Each party shall use its commercially reasonable efforts to, and shall
cooperate with the other parties to (i) promptly apply for and use all reasonable efforts to obtain
as soon as practicable all consents, approvals, authorizations and clearances of governmental
authorities required of it to consummate the transactions contemplated hereby; (ii) provide such
information and communications to governmental authorities as another party or such
governmental authorities may reasonably request; and (iii) assist and cooperate with the parties’
efforts to obtain all consents, licenses, permits, approvals, authorizations and clearances of
governmental authorities that the parties reasonably deem necessary or appropriate and to prepare
any document or other information reasonably required of it by any such governmental authorities
to consummate the transactions contemplated herein. Each party shall notify the other parties
promptly upon receiving any written request for additional information from any governmental
authorities in connection with the transactions contemplated by this Master Agreement, and shall
use commercially reasonable efforts to comply with such request as soon as possible. Each party
shall keep the other parties promptly informed of all developments regarding such filings,
requests and responses referred to in this Section 9.1. No party or any Affiliate (defined below)
thereof shall enter into any agreement with any governmental authority not to consummate or to
delay consummation of the transactions contemplated by this Master Agreement, except with the
prior written consent of the other parties. If any administrative or judicial action or proceeding is
instituted, each party shall each use its commercially reasonable efforts to defend such action or
proceeding.

9.2 Clinic Payment Obligations. To the extent LHA does not have sufficient funds to
meet any of its payment obligations under this Master Agreement, the Clinic shall fulfill such
obligations.

9.3 LHA Record Retention. Upon LHA’s cessation of operations, the Clinic will
maintain and administer the archival recordkeeping operations of LHA, complying with
applicable laws, pursuant to the Clinic’s record retention policies.

9.4 Mutual Waiver.

(a) The City, on its own behalf and on behalf of the Mayor, City Council, and
its directors (each in their representative capacity only), and its successors and assigns
(collectively, the “City Parties”), hereby forever waives, releases and discharges LHA and the
Clinic and their respective Affiliates, members, officers, directors, trustees, employees, agents,
attorneys, donors, successors and assigns (the “Hospital Parties”), from any and all known and
unknown claims, demands, injuries, damages, actions, costs, expenses, attorneys’ fees, liability
and suits in equity or law, known or unknown (collectively, “Claims”) and hereby agrees to not
bring suit against the Hospital Parties for causes of action that arise out of or relate to the
Original Lease, the Definitive Agreement, the operation and management of the Hospital prior to
the Effective Date, or the Transition, including closing of the Hospital, the cessation of services
or programs at the Hospital, and the potential demolition, abatement and/or redevelopment of the
Hospital building. Notwithstanding the foregoing, the City Parties and LHA agree that Section
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9.9 of the 1996 Lease, if applicable, shall remain in full force and effect through the pendency of
any suit pending in the Cuyahoga County Court of Common Pleas, any appeals concerning the
same, and any other litigation which may arise as a result of the Transition, including closing of
the Hospital and the cessation of services or programs at the Hospital.

(b) Each of the Hospital Parties hereby forever waives, releases and
discharges the City Parties and the other Hospital Parties, from any and all known and unknown
Claims and hereby agrees to not bring suit against the City Parties or the other Hospital Parties
for causes of action that arise out of or relate to the Original Lease, the Definitive Agreement, the
operation and management of the Hospital prior to the Effective Date, or the Transition,
including closing of the Hospital or the cessation of services or programs at the Hospital.

(c) Nothing in this Section 9.4 shall be deemed to relieve any party of any of
its obligations, or waive any party’s rights, under this Master Agreement or any of the Ancillary
Agreements.

9.5 Cooperation in Orderly Cessation of Services at the Hospital and Dissolution of
LHA. Each of the parties agrees to cooperate to effect an orderly and efficient closure of the
Hospital and the transition of patient care. Each of the parties agrees it will not take any action
that is intended to (i) delay, stop, reverse or otherwise impede any of the parties from taking the
actions contemplated by the Transition, or (ii) delay, stop, reverse or otherwise impede the
dissolution of LHA. All parties further agree to cooperate in good faith to oppose any action by a
judicial or quasi-judicial body or governmental body or agency intended to stop, reverse or
otherwise impede the Transition or any other obligations set forth in this Master Agreement or
any Ancillary Agreement. Notwithstanding anything contained herein to the contrary, nothing in
this Section 9.5 shall be deemed to obligate the City to amend, modify or waive any legal
requirement or established processes.

9.6 Priority Hiring of Lakewood Hospital Employees and the Clinic’s Employees at
the Hospital. In recognition of the commitment to the provision of high quality patient care
shown by those Hospital employees and the Clinic employees working at the Hospital, the Clinic
agrees that if circumstances arising from the Transition result in the job of a Hospital employee or
a Clinic employee working at the Hospital being eliminated, the Clinic will offer such individual
another job opportunity within the Clinic’s health system. The Clinic’s human resource team will
work with such individuals to provide information and guidance about opportunities at the FHC
or other Clinic health system locations. Such individuals will be given top priority for open
positions within the Clinic’s health system.

9.7 Transition of Physician Offices. To the extent necessitated by the construction of
the FHC and subject to applicable legal requirements, the parties will coordinate the relocation of
existing tenants in the professional office building on the FHC Site and will work collaboratively
to effectively transition independent physicians and other tenants of such professional office
building to new locations; provided, however, the City’s assistance in such relocation efforts shall
be at no additional cost to the City.

9.8 Negotiations between Lakewood and Avon. The Clinic will use its best efforts to
facilitate negotiations between the City of Avon and the City of Lakewood to compensate the City
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of Lakewood for the loss of payroll taxes consistent with the payroll tax revenue sharing
agreement that the City of Avon entered into with other nearby municipalities in 2005.

9.9 Transportation Grants. Promptly following the Effective Date, the City and the
Clinic will collaborate on an application for a planning grant from the Lakewood Hospital
Foundation or another appropriate foundation agreed to by the parties to address transportation
needs during the Transition and following the opening of the FHC.

9.10 Wind-Down and Dissolution Activities. LHA will undertake the activities
described in ARTICLE III.

9.11 Transfer of Real Property. To the extent necessary, LHA will cooperate in
transferring to the City any real estate rights that it may have in the Current Hospital Site and any
residential homes owned by LHA or pursuant to the 1996 Lease. In connection with the sale of
the FHC Site, LHA will assign and the Clinic will assume any leases or other occupancy
agreements currently encumbering the FHC Site and LHA shall execute any other affidavits or
documents as may be required to deliver title to the FHC site to the Clinic in the condition
required by the FHC Site Sale Agreement.

9.12 Insurance. In consideration for insurance premiums (estimated fair market value
of $2.5 million) paid by or allocated to LHA, the Clinic will provide insurance protection
(indemnity and defense), including without limitation professional liability and directors and
officers insurance, for the officers, trustees, employees, and other agents of LHA, for LHA-related
occurrences both prior to and subsequent to the dissolution of LHA.

9.13 Approvals. The City will cooperate with the Clinic’s efforts to obtain all zoning,
architectural, construction, engineering, regulatory, tax-exemption or other approvals within its
authority as requested by the Clinic in the design, construction, and maintenance of the FHC;
provided that (a) the Clinic properly follows established processes for obtaining such approvals
and (b) the City shall not be obligated to waive, amend or modify any legal requirements or
established processes for obtaining such approvals.

9.14 City Obligations.

(a) In addition to the other obligations in this ARTICLE IX, the City shall
meet its obligations described in Section 2.2 and its obligations under the Covenant described in
Section 5.3.

(b) The City will make reasonable efforts to include among its employee
benefits at least one health plan with Tier 1 and/or preferred provider access to the Cleveland
Clinic, to the extent reasonably practicable and permissible under existing agreements.

9.15 FHC Commencement Date. In the event that the FHC is not open and operating by
June 30, 2019, all references in this Master Agreement to the FHC Commencement Date shall be
deemed to be June 30, 2019.

9.16 Defaults.
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(a) It shall be an event of default hereunder or under any Ancillary Agreement
that does not separately define “default” or “event of default” (each an “Event of Default”) if
any party shall:

(1) Fail to perform any monetary obligation set forth in this Master
Agreement within ten (10) days of written notice that such obligation has not been performed;

(2) Fail to perform any non-monetary obligation set forth in this
Master Agreement within thirty (30) days of written notice that such obligation has not been
performed or such longer period of time as may be reasonably required to perform such
obligation, provided the defaulting party commences performance within such thirty (30) day
period and thereafter diligently pursues such performance to completion;

(3) Make an assignment of the property of such party for the benefit of
creditors;

(4) Have (whether voluntarily or involuntarily) a receiver, trustee or
assignee appointed for such party with respect to all or substantially all of its assets;

(5) Declare bankruptcy or insolvency; or

(6) Commence bankruptcy proceedings or have bankruptcy
proceedings commenced against it, provided, however, the commencement of an involuntary
proceeding against a party shall not be an Event of Default if dismissed within sixty (60) days
following commencement.

9.17 Remedies. Upon the occurrence of an Event of Default, the non-defaulting party
(or parties) shall have the right to exercise all rights and remedies available at law or in equity
arising from such Event of Default, including, without limitation, specific performance.

ARTICLE X

Dispute Resolution

10.1 Covered Disputes. All controversies and claims arising under or relating to this
Master Agreement and the Ancillary Agreements shall be resolved in accordance with this
ARTICLE X. The parties shall negotiate all matters of joint concern in good faith, with the
intention of resolving issues between them in a mutually satisfactory manner. If a disagreement
between or among the parties cannot be resolved through informal discussions, it shall be deemed
a “Dispute” upon one party (the “Declaring Party”) declaring, by the delivery of a written notice
(the “Notice”) to the other parties, that a Dispute exists. The Notice shall specify the nature and
cause of the Dispute and the action that the Declaring Party deems necessary to resolve the
Dispute. Following receipt of the Notice, the authorized representatives of the parties shall use
good faith efforts to resolve the Dispute. If a Dispute is not resolved by the officers within thirty
(30) days of the date of the Notice, the matter shall be referred to the LHA Board chair, the
President of Lakewood City Council and the Chair of the Executive Committee of the Cleveland
Clinic Regional Hospitals. If a Dispute is not resolved between such designees of the respective

LKWD-PRR231_000933

LKWD-PRR231_000933



20
11938585.9

parties within thirty (30) days of the date of submission thereto, the parties shall have the
remedies provided in Section 9.17 or as separately provided in an Ancillary Agreement.

10.2 General. The parties agree that all aspects of the informal dispute resolution
process contemplated by Section 10.1, shall be conducted in confidence. The parties agree that all
statements made in connection with informal dispute resolution efforts shall not be considered
admissions or statements against interest by either party. The parties further agree that they will
not attempt to introduce such statements at any later trial or mediation between the parties.
Notwithstanding any language in this ARTICLE X to the contrary, the parties agree that any
records that are public pursuant to state or local records laws shall not be subject to the
aforementioned requirements. EACH PARTY IRREVOCABLY WAIVES ANY AND ALL
RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING.

ARTICLE XI

Miscellaneous Provisions

11.1 Definitions. The term “Affiliate” when used in connection with a particular entity
means any Person directly or indirectly controlled by or under common control with such entity.
“Control” or “controlled by” shall mean the power to elect through membership, ownership,
contract, or otherwise, fifty percent (50%) or more of the board of trustees, directors or managers
(or others performing similar functions) of a Person. “Control” also includes the power to direct
or cause the direction of the policies and management of an entity, whether through contract,
membership interests, ownership of voting securities, a lease, a management agreement, or other
arrangement. The term “Person” means any individual, partnership, limited liability company,
corporation, joint venture, trust, business trust, cooperative or other association or any other
entity.

11.2 Survival. The representations and warranties of the parties shall survive for a
period of twelve months after the Effective Date. No representations and warranties shall survive
the termination of this Master Agreement. All covenants and agreements that contemplate
performance thereof following the Effective Date will survive the Effective Date in accordance
with their respective terms as described herein.

11.3 Waivers and Amendments. This Master Agreement may not be amended or
modified and compliance herewith may not be waived (either generally or in a particular instance
and either retroactively or prospectively) except with the written consent of both parties hereto.

11.4 No Third Party Beneficiaries. This Master Agreement is intended solely for the
benefit of the parties hereto and not for the benefit of any other person or entity.

11.5 Enforcement of Remedies. To the extent a party’s obligation under this Master
Agreement is explicitly directed to one or more, but not all, of the parties, any party(ies) shall
have the ability to enforce such obligation. Further, to the extent any terms of this Master
Agreement conflict with the terms of an Ancillary Agreement, the terms of the Ancillary
Agreement shall govern. If a dispute arises under an Ancillary Agreement, only the parties to
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such agreement will be entitled to enforce remedies thereunder and the other parties to this Master
Agreement are not third party beneficiaries by virtue of this Master Agreement.

11.6 Estoppels. At any time and from time to time, each party agrees, upon a written
request from any other party, to execute and deliver to the requesting party, within fifteen (15)
days of request, a written statement certifying: (i) that this Master Agreement is unmodified and
in full force and effect (or if there have been modifications, that the same is in full force and effect
as modified and stating the modifications); (ii) that the certifying party knows of no default or any
act or omission that with the passage of time would constitute a default under the Master
Agreement by any other party to the Master Agreement (or stating any such default, act or
omission); (iii) that the certifying party has not received written notice from any other party to the
Master Agreement alleging that the certifying party is in default under the Master Agreement (or
identifying such notice); and (iv) such other information as the requesting party may reasonably
request.

11.7 Binding Effect. Except as provided otherwise, all of the terms and provisions of
this Master Agreement shall be binding upon and inure to the benefit of and be enforceable by the
duly authorized successors and assigns of the parties hereto.

11.8 Headings. The headings contained in this Master Agreement, in any Exhibit
hereto are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Master Agreement. All Exhibits annexed hereto or referred to herein are
hereby incorporated in and made a part of this Master Agreement as if set forth in full herein.
Any capitalized terms used in any Exhibit but not otherwise defined therein, shall have the
meaning as defined in this Master Agreement. When a reference is made in this Master
Agreement to a Section or Exhibit such reference shall be to a Section of, or an Exhibit to, this
Master Agreement unless otherwise indicated.

11.9 Entire Agreement. The parties agree that this Master Agreement, including the
Exhibits hereto, which are incorporated herein by reference, and the Ancillary Agreements
represent the complete and exclusive statement of the agreement among them with respect to the
subject matter hereof and supersedes all other agreements, oral or written, between them relating
to the subject matter of this Master Agreement and the Ancillary Agreements.

11.10 Assignment. No party shall assign this Master Agreement or any of its rights or
obligations hereunder (including by operation of law in connection with a merger or
consolidation) without the prior written consent of the other parties. Any attempt at assignment
of this Master Agreement in violation of this Section 11.10 shall be void and of no effect.

11.11 Notices. Any and all notices and other communications made or given pursuant to
this Master Agreement shall be in writing and shall be sufficiently made or given if transmitted by
hand delivery with receipt therefore, by certified or registered mail, postage prepaid, return receipt
requested, or by a national overnight delivery service with guaranteed next-day delivery with
receipt therefore, addressed as provided below; or, if the receiving party consents in advance,
transmitted and received via telecopy or via such other electronic transmission mechanism as may
be available to the parties. If a notice or communication is transmitted by hand delivery, certified
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or registered mail or Federal Express or other delivery service, as provided above, then such
notice or communication shall be addressed as follows:

if to the Clinic:

The Cleveland Clinic Foundation
Office of the Chief Executive Officer and President
9500 Euclid Avenue
Cleveland, OH 44195
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and President

With a copy to:

The Cleveland Clinic Foundation
Law Department
3050 Science Park Drive, AC3-21
Beachwood, Ohio 44122
Attn: David W. Rowan, Chief Legal Officer

If to LHA:

14519 Detroit Avenue
Lakewood, Ohio 44107
Attn: Chairman of the Board of Trustees

With a copy to:

Jeffrey R. Huntsberger, Esq.
McDonald Hopkins LLC
600 Superior Avenue, Suite 2100
Cleveland, Ohio 44114

If to the City:

City of Lakewood
12650 Detroit Ave.
Lakewood, Ohio 44107
Attn: Mayor

With a copy to:

City of Lakewood
12650 Detroit Ave.
Lakewood, Ohio 44107
Attention: Law Director

And a copy to:
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Thompson Hine LLP
3900 Key Center
127 Public Square
Cleveland, Ohio 44114
Attn: Robyn Minter Smyers, Esq.

or such other address as the party may designate in writing to the other party from time to time.
Notices and communications shall be effective when received.

11.12 Counterparts. This Master Agreement may be executed in any number of
counterparts, and each such counterpart hereof shall be deemed to be an original instrument, but
all such counterparts together shall constitute but one agreement.

11.13 Governing Law. This Master Agreement shall be governed by and construed in
accordance with the laws of the State of Ohio.

11.14 Severability. If any of the terms or provisions of this Master Agreement or the
application thereof to any person or this Master Agreement or the application thereof to any
person or circumstance shall be held by a court of competent jurisdiction to be invalid or
unenforceable, the remainder of this Master Agreement and the application of such terms or
provisions to other persons or circumstances shall not be affected thereby, but rather shall be
enforceable to the greatest extent permitted by law. In substitution for any provision of this
Master Agreement held unlawful, invalid or unenforceable, there shall be substituted a provision
of similar import reflecting the original intent of the parties hereto to the fullest extent permissible
under law.

11.15 Expenses. Each party hereto shall pay its own legal, accounting, out-of-pocket and
other expenses incident to this Master Agreement.

11.16 Further Assurances. Each party will, whenever and as often as it shall be
reasonably requested by any other party, for no additional monetary remuneration, take or cause
to be taken all actions and execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, such further instruments and documents, as may be reasonably
necessary in order to carry out the terms and conditions of this Master Agreement and the
Ancillary Agreements and to consummate and make effective transactions herein and therein
contemplated and shall do any and all other acts as many be reasonably requested in order to carry
out the intent and purpose of this Master Agreement and the Ancillary Agreements.

11.17 Time of Essence. Time is of the essence in the performance of this Master
Agreement. This Section may be waived only in a writing expressly referring hereto.

[The remainder of this page intentionally left blank.]
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have executed
this Master Agreement as of the date first written above.

THE CITY OF LAKEWOOD

By:_________________________________

Name: Michael P. Summers

Title: Mayor

THE CLEVELAND CLINIC FOUNDATION

By:_________________________________

Name:_______________________________

Title:________________________________

LAKEWOOD HOSPITAL ASSOCIATION

By:_________________________________

Name:_______________________________

Title:________________________________

The legal form and correctness of this instrument is hereby approved:

By:_________________________________

Name: Kevin M. Butler

Title: Director of Law
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Exhibits

Exhibit A - Depiction of ER Parking Lot

Exhibit B - Material Terms of Parking Lot Lease
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Exhibit E - List of Excluded Personal Property

Exhibit F - Termination of 1996 Definitive Agreement

Exhibit G - FHC Site Sale Agreement

Exhibit H - 850 Columbia Road Sale Agreement
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Exhibit A

Depiction of ER Parking Lot
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Exhibit B

Material Terms of Parking Lot Lease

 Term: 10 year initial term, plus eight 5-year options to extend, unless sooner terminated
pursuant to the terms of the lease

 Rent: Fair market rental rate, taking into account the allocation of maintenance and
other responsibilities between the parties

 Maintenance: The Clinic will be solely responsible for the maintenance and security of
the parking lot, including snow removal

 Insurance: The Clinic will be solely responsible for maintaining all insurance on the
parking lot

 Triple Net: The lease shall be an absolutely triple net lease

 Expansion/Reconfiguration: The Clinic will be solely responsible for completing any
restriping or other improvements necessary to increase capacity to approximately 75
parking spaces

 Public Use: During the hours that the FHC is not operating (other than providing
emergency services), the parking lot shall be available for public parking

 Controlled Access: The Clinic will be permitted to construct access gates to limit access
to the parking lot during FHC hours of operation
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Exhibit C

List of Services initially available at the FHC

Emergency Department (24/7/365)

Family Medicine/Pediatrics

Women’s Health (incl. Midwifery)

Diabetes Care

Musculosketetal Care

Ophthalmology /Optometry

Brain Health/ Behavioral Health

Pulmonology

Neurology

Cardiac Care

Geriatrics

Digestive Diseases

Chronic Disease Clinics

Pharmacy

Physical/Occupational Therapy

Primary Care featuring an advanced medical home model

Radiology and Lab Services

Home Care coordinated with Fairview Hospital

eVisits/My Chart
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Exhibit D

Depiction of Current Hospital Site
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Exhibit E

List of Excluded Personal Property

[see attached]
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Exhibit F

Termination of 1996 Definitive Agreement

AGREEMENT TO TERMINATE DEFINITIVE AGREEMENT

THIS AGREEMENT TO TERMINATE DEFINITIVE AGREEMENT (this
“Termination Agreement”) is effective as of the 21st day of December, 2015 (the “Effective
Date”) by and between THE CLEVELAND CLINIC FOUNDATION, an Ohio nonprofit
corporation (the “Clinic”), and LAKEWOOD HOSPITAL ASSOCIATION, an Ohio nonprofit
corporation (“LHA”).

R E C I T A L S

A. The Clinic and LHA entered into an Definitive Agreement executed on December 19,
1996, in connection with Lakewood Hospital, a community hospital located in the
City of Lakewood that provides hospital and health care services to residents of the
City of Lakewood and its surrounding communities;

B. This Termination Agreement is an Ancillary Agreement required by the Master
Agreement Among City of Lakewood , LHA, and the Clinic effective as of the
Effective Date (the “Master Agreement”); and

C. Subject to the terms and conditions hereinafter set forth, the parties desire to
terminate and cancel the Definitive Agreement and any continuing obligations
described therein effective as of the Effective Date and to release each other from
their respective obligations under the Lease.

A G R E E M E N T S

IN CONSIDERATION of the foregoing Recitals and the mutual covenants and
agreements set forth herein, the receipt and sufficiency of which are hereby acknowledged, the
parties hereto hereby agree as follows:

1. Termination. The Definitive Agreement shall be, and is, hereby terminated and cancelled
in its entirety effective as of the Effective Date and the Clinic and LHA hereby forever
release and discharge each other from all of their respective obligations and claims
arising under, or in connection with the Definitive Agreement. LHA and the Clinic
specifically agree and acknowledge that, notwithstanding any language to the contrary in
the Definitive Agreement, none of their respective obligations or claims, including those
originally intended to survive the termination thereof, survive this termination of the
Definitive Agreement.

2. Binding Effect. All of the terms and provisions of this Termination Agreement shall
inure to the benefit of, be enforceable by and be binding upon the parties hereto and their
respective heirs and personal representatives, successors and assigns.
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3. Miscellaneous. This Termination Agreement may be executed in any one or more
counterparts, all of which taken together shall constitute one instrument. This
Termination Agreement shall be governed by and construed under the laws of the State of
Ohio. Each party shall cooperate and take such action and execute such other and further
documents as reasonably may be requested from time to time after the Effective Date by
any other party to carry out the terms and provisions and intent of this Termination
Agreement.

4. Entire Agreement. This Termination Agreement contains the entire agreement between
the parties hereto as to the subject matter hereof, and it is understood and agreed that
there are no other covenants, representations or warranties other than those contained
herein, in the documents referred to herein, and in the Master Agreement.

IN WITNESS WHEREOF, the parties have executed this Termination Agreement as of
the 21st day of December, 2015.

THE CLEVELAND CLINIC
FOUNDATION

By: ________________________________

Print Name: _________________________

Its: ________________________________

LAKEWOOD HOSPITAL ASSOCIATION

By: ________________________________

Print Name: _________________________

Its: ________________________________
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Exhibit G

FHC Site Sale Agreement

PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (the “Agreement”) is entered into as of
the ____ day of December, 2015 (the “Effective Date”), by and between the City of Lakewood,
Ohio, a municipal corporation and political subdivision in and of the State of Ohio (“Seller”),
and The Cleveland Clinic Foundation, an Ohio non-profit corporation (“Buyer”).

RECITALS

A. Buyer and Seller are parties to that certain Master Agreement dated as of December __,
2015 (the “Master Agreement”) by and among Buyer, Seller and Lakewood Hospital
Association (“LHA”).

B. Pursuant to the Master Agreement, Seller has agreed to sell and convey to Buyer, and
Buyer has agreed to purchase from Seller, in accordance with the terms and conditions of
this Agreement, that property located in Lakewood, Ohio, as more particularly described
in this Agreement.
NOW, THEREFORE, in consideration of the mutual covenants and promises set forth in

this Agreement, and for other valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Seller and Buyer agree as follows:

AGREEMENT:

1. The Property. Upon and subject to the terms and conditions contained herein,
Buyer agrees to purchase from Seller, and Seller agrees to sell to Buyer, the following
(collectively, the “Property”):

(a) the land depicted on Schedule 1(a) attached hereto, located in the City of
Lakewood, County of Cuyahoga, State of Ohio, together with all easements, rights and privileges
appurtenant thereto, and all of Seller’s right, title and interest, if any, in and to any land lying in
the bed of any street, avenue or alley, open or closed, in front of, abutting or adjoining such
parcel of real property (the “Land”)1;

(b) all improvements of every kind and description located on the Land,
including, without limitation, all buildings and structures located thereon, together with all
building fixtures and appurtenances located in and affixed to such improvements on the date
hereof (collectively, the “Improvements”); and

1
The parties acknowledge that the Land as depicted on Schedule 1(a) does not consist of current conveyable

parcels. Seller shall, at its cost and expense, commission a survey of the site and cause a lot split/consolidation plat
to be prepared in order to create one tax parcel and legal description which will be used for purpose of the Deed.
The closing will be conditioned upon receipt of any necessary approvals for lot splits and/or consolidations (the “Lot
Split Approval”).
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(c) all warranties, guarantees, permits, licenses, architectural and engineering
plans and reports, books, records, financial data, computer data, tenant files, and other files and
documents owned by Seller to the extent relating to the use, operation, maintenance or repair of
the Land or the Improvements (collectively, the “Warranties and Documents”).

2. Purchase Price. Buyer shall pay to Seller as the total purchase price (the
“Purchase Price”) for the Property the sum of _______________________________ Dollars
($_____________________), which shall be payable at Closing (defined below). [NOTE: FMV
OF VACANT LAND TO BE DETERMINED BY APPRAISAL.]

(a) The Purchase Price shall be deposited with the Escrow Agent (defined below)
not later than 11:00 A.M. (local time within the time zone in which the Property is located) on
the Closing Date (defined below) in immediately available federal funds, subject to the
adjustments and prorations hereinafter provided. It shall not be a condition to Buyer’s obligation
to consummate the transaction contemplated by this Agreement that Buyer obtain financing for
all or any portion of the Purchase Price.

(b) For the purposes hereof, the term “Escrow Agent” means the Cleveland office
of First American Title Insurance Company; attention: LeAnn Davis; telephone number:
216.802.3505; email: LeaDavis@firstam.com. The “Escrow Agent” shall also serve as the
“Title Company” for purposes of this Agreement. This Agreement shall serve as escrow
instructions, together with Escrow Agent’s standard conditions of acceptance of escrow (the
“Standard Conditions of Escrow”); provided, however, that in the event of any inconsistency
between the Standard Conditions of Escrow and this Agreement, this Agreement shall govern
and control. For the purposes hereof, the term “Business Day” means all days, excluding
(i) Saturday and Sunday, and (ii) any day that is a national holiday in the United States or a state
holiday in the State in which the Land is located.

3. Condition of Property; Inspection. (a) Buyer acknowledges and agrees that,
except as otherwise set forth in this Agreement, including the representations set forth in
Section 7 of this Agreement, (i) Seller has made no representation or warranty whatsoever,
express or implied, as to the condition, quantity or quality of the Property, or any portion thereof,
and (ii) Buyer agrees to accept the Property and all portions thereof in “AS IS” condition as of
the date hereof, subject to ordinary wear and tear and damage by casualty.

(b) EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, BUYER
SPECIFICALLY ACKNOWLEDGES AND AGREES THAT SELLER IS SELLING AND
BUYER IS PURCHASING THE PROPERTY ON AN “AS IS” “WHERE IS” AND “WITH
ALL FAULTS” BASIS IN ITS CURRENT CONDITION, INCLUDING ALL ZONING,
SUBDIVISION, AND ENVIRONMENTAL CONDITIONS, AND SELLER DISCLAIMS ANY
REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, WITH RESPECT TO
THE PROPERTY, INCLUDING WITHOUT LIMITATION, ANY WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE EXCEPT FOR THE
REPRESENTATIONS AND WARRANTIES EXPRESSLY MADE BY SELLER IN THIS
AGREEMENT. EXCEPT FOR LIABILITY ARISING FROM BREACH OF SUCH
REPRESENTATIONS AND WARRANTIES EXPRESSLY MADE BY SELLER IN THIS
AGREEMENT, BUYER HEREBY RELEASES SELLER FROM ANY AND ALL LIABILITY
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RELATING TO THIS PROPERTY, INCLUDING, WITHOUT LIMITATION,
ENVIRONMENTAL CONDITIONS. Buyer hereby acknowledges, agrees, represents and
warrants to Seller that various factual matters unknown to Buyer may have given or may
hereafter give rise to causes of action, claims, demands, debts, controversies, damages, costs,
losses and expenses and other claims and liabilities that are currently unknown and unanticipated
to or by Buyer, and Buyer further acknowledges, agrees, represents and warrants to Seller that
the waivers and releases given herein have been negotiated by the parties and agreed to by Buyer
notwithstanding any such lack of knowledge of or anticipation by Buyer, and that Buyer
nevertheless hereby releases, discharges and acquits, Seller from any such unknown causes of
action, claims, demands, debts, controversies, damages, costs, losses and expenses and other
claims and liabilities. The provisions of this Section 3(b) shall survive, without time limitation,
the Closing or any termination of this Agreement without a Closing, and shall not merge with the
Deed (defined below) or any other document to be delivered at Closing.

4. Conveyance Documents Seller shall convey to Buyer (a) the Land and the
Improvements by quitclaim deed in the form of Schedule 4(a) attached hereto (the “Deed”), and
(b) the Warranties and Documents by general assignment in the form of Schedule 4(b) attached
hereto (the “General Assignment”).

5. Title. (a) It shall be a condition to Buyer’s obligation to consummate the
transaction contemplated hereby that, upon the recording of the Deed, the Title Company shall
issue to Buyer an ALTA Owner’s Policy of Title Insurance (2006 Form), with an effective date
and time as of the date and time of the recording of the Deed (the “Title Policy”) in the amount
of the Purchase Price, insuring title to the Land and Improvements in Buyer, free and clear of all
encumbrances other than the Permitted Exceptions (defined below) with customary
endorsements as reasonably requested by Buyer. Seller agrees to deliver to the Title Company,
on or prior to Closing Date, any affidavit reasonably required by the Title Company to cause the
Title Company to delete the so-called “standard exceptions” from the Title Policy (the
“Title Company Affidavit”).

(b) For the purposes hereof, the term “Permitted Exceptions” means (i) real estate
taxes and assessments which are a lien but not yet due and payable, (ii) building and zoning
ordinances and regulations, (iii) any matters disclosed on the Title Commitment dated November
13, 2015 (the “Commitment”), a copy of which has been delivered to Buyer, and (v) the Leases
(defined below), any other occupancy agreements and any rights of parties in possession.

6. Warranties and Representations of Buyer. Buyer hereby represents and warrants
to Seller as follows as of the Effective Date and as of the Closing Date:

(a) Organization; Authority. Buyer is a duly formed and validly existing non-
profit corporation under the laws of the State of Ohio. Buyer has the legal power, right and
authority to enter into this Agreement and to execute and deliver the instruments and documents
referenced herein, and to consummate the transaction contemplated hereby.

(b) Due Authorization; Binding Agreement. The execution, delivery and
performance of this Agreement by Buyer has been duly and validly authorized by all necessary
action of Buyer. This Agreement has been duly executed and delivered by Buyer and constitutes
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the legal, valid and binding obligation of Buyer, enforceable against Buyer in accordance with
the terms hereof, subject to bankruptcy, insolvency, reorganization, moratorium and other laws
of general applicability relating to or affecting creditors’ rights. Buyer has taken all actions
required to be taken under the laws of the State of Ohio and under Buyer’s articles of
incorporation and by-laws or articles of organization and operating agreement, as the case may
be, to approve or authorize the execution and delivery of this Agreement and consummation of
the transaction contemplated by this Agreement.

(c) Authority to Close. Buyer is acting as principal in this transaction with
authority to close the transaction.

7. Warranties and Representations of Seller. Seller hereby represents and warrants
to Buyer as follows as of the Effective Date and as of the Closing Date:

(a) Organization; Authority. Seller is a duly formed and validly existing
municipal corporation and political subdivision under the laws of the State of Ohio. Seller has
the legal power, right and authority to enter into this Agreement and to execute and deliver the
instruments and documents referenced herein, and to consummate the transaction contemplated
hereby.

(b) Due Authorization; Binding Agreement. The execution, delivery and
performance of this Agreement by Seller has been duly and validly authorized by all necessary
action of Seller. This Agreement has been duly executed and delivered by Seller, and constitutes
the legal, valid and binding obligation of Seller, enforceable against Seller in accordance with the
terms hereof, subject to bankruptcy, insolvency, reorganization, moratorium and other laws of
general applicability relating to or affecting creditors’ rights. Seller has taken all actions required
to be taken under the laws of the State of Ohio and under Seller’s articles of incorporation and
by-laws or articles of organization and operating agreement, as the case may be, to approve or
authorize the execution and delivery of this Agreement and consummation of the transaction
contemplated by this Agreement.

(c) Non-Foreign Status. Seller is not a “foreign person” within the meaning of
Section 1445(f) of the Internal Revenue Code (the “Code”) and is not a “foreign partner” within
the meaning of Section 1446 of the Code.

8. Closing. (a) The closing of the transactions contemplated hereby (the “Closing”)
shall take place in escrow on a date mutually agreeable to Seller and Buyer not later than five (5)
days following receipt of the Lot Split Approval, or on such other date as may be established in
accordance with the provisions of this Agreement or otherwise agreed to by the parties in writing
(the closing date, as the same may be so adjusted or extended, is herein referred to as the
“Closing Date”).

(b) Purchaser’s obligation to consummate the transactions contemplated by this
Agreement is subject to the satisfaction at or prior to the Closing of each of the following
conditions:
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(i) As provided by Section 16, effective as of Closing, LHA has
assigned the Leases to Buyer, the rents have been prorated and any security deposits have been
delivered to Buyer; and

(ii) No order or injunction of any court or administrative agency of
competent jurisdiction nor any statute, rule, regulation or executive order promulgated by any
governmental authority of competent jurisdiction shall be in effect as of the Closing which
restrains or prohibits the transfer of the Property or the consummation of any other transaction
contemplated hereby.

(c) Seller’s obligation to consummate the transactions contemplated by this
Agreement is subject to the satisfaction at or prior to the Closing of the following condition:

(i) No order or injunction of any court or administrative agency of
competent jurisdiction nor any statute, rule, regulation or executive order promulgated by any
governmental authority of competent jurisdiction shall be in effect as of the Closing which
restrains or prohibits the transfer of the Property or the consummation of any other transaction
contemplated hereby.

(d) Seller and Buyer hereby appoint the Escrow Agent to act as escrow agent for
the Closing of this transaction. A signed counterpart of this document shall serve as the escrow
instructions to the Escrow Agent.

(e) On the Closing Date, and provided that Buyer simultaneously performs its
obligations hereunder, Seller shall deposit with the Escrow Agent all of the items listed below,
properly executed by Seller, as applicable:

(i) the Deed;

(ii) the General Assignment;

(iii) an executed copy of the Closing Statement referred to in
Section 9(d) below;

(iv) the Title Company Affidavit in favor of the Title Company
pursuant to Section 5(a) above;

(v) any other documents or instruments required by the terms of this
Agreement.

(f) On the Closing Date, and provided that Seller simultaneously performs its
obligations hereunder, Buyer shall deposit with the Escrow Agent all of the items listed below,
properly executed by Buyer, as applicable:

(i) the Purchase Price, subject to the adjustments and prorations as
hereinafter provided;
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(ii) an executed copy of the Closing Statement referred to in
Section 9(d); and

(iii) a real property conveyance fee statement and all other documents
or items required by the terms of this Agreement.

(g) On the Closing Date, the Escrow Agent shall complete this transaction by:

(i) causing the Deed to be filed for record with the Cuyahoga County
Recorder;

(ii) issuing the Title Policy to Buyer;

(iii) charging Buyer and Seller for those costs and expenses to be paid
by each;

(iv) delivering to each party the documents to be delivered to Buyer
and Seller, respectively, and disbursing the Purchase Price to Seller, after deducting any
sums, charges and prorations as required hereunder; and

(v) preparing and forwarding to each party one signed copy of the
Closing Statement showing all of the receipts and disbursements of the escrow.

(h) In the event the Escrow Agent is unable to simultaneously perform all of the
instructions set forth above, it shall so notify Buyer and Seller and retain all funds and
documents in its possession pending receipt of further instructions jointly issued by Buyer and
Seller.

9. Expenses. (a) Provided the Closing occurs pursuant to Section 8 hereof, Buyer
shall pay (i) the cost of the title examination of the Property and issuance of and updates to the
Commitment, the premium charge for the Title Policy and the cost of any endorsements
requested by Buyer, (ii) the cost of any survey that Buyer may elect to obtain with respect to the
Property, (iii) all recording costs to record the Deed, (iv) all escrow fees, and (v) all real estate
conveyance fees.

(b) The Escrow Agent shall prorate real estate taxes and assessments, both
general and special (“Taxes”), if any, and any utility and related charges accruing during Seller’s
ownership of the Property, in accordance with Section 10 below.

(c) Each party shall bear its own legal expenses incurred in connection with the
negotiation, documentation and Closing of this transaction.

(d) The Escrow Agent shall prepare and deliver to the parties, prior to the Closing
Date, a proposed escrow settlement statement (“Closing Statement”) in reasonable detail
reflecting the prorations and adjustments to be made on the Closing Date pursuant to this Section
9 and Section 10, which Closing Statement shall be subject to the approval of each of Buyer and
Seller.
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10. Prorations, Apportionments and Payments. On the Closing Date, Seller shall
cause to be paid any Taxes relating to the Property which are then due and payable. Taxes
relating to the period prior to the Closing Date which are not due and payable until after the
Closing Date shall be prorated between the parties by the Escrow Agent as of the Closing Date,
based upon the latest available tax bill; any taxes paid in advance for any period following the
Closing Date shall also be prorated by the Escrow Agent based upon actual Taxes paid. On the
Closing Date, Seller shall also cause to be paid any and all utility and related charges accruing
during its ownership of the Property.

11. Possession. Possession of the Property shall be delivered by Seller to Buyer on
the Closing Date, subject to the Permitted Exceptions.

12. Notices. (a) All notices, requests and other communications hereunder shall be in
writing and shall be (i) personally delivered, (ii) sent by national overnight delivery service (with
evidence of delivery), or (iii) sent by facsimile or other electronic transmission with concurrent
delivery by overnight delivery service (with evidence of delivery), addressed to the following
addresses, or to such other address of which Seller or Buyer shall have given notice to the other
as herein provided:

If to Seller, to: City of Lakewood
Lakewood City Hall
12650 Detroit Avenue
Lakewood, Ohio 44107
Attn: Mayor of Lakewood

With a copy to: City of Lakewood
Lakewood Law Department
12650 Detroit Avenue
Lakewood, Ohio 44107
Attn: Kevin M. Butler, Director of Law

And a copy to: Thompson Hine LLP
3900 Key Center
127 Public Square
Cleveland, Ohio 44114
Attn: Robyn Minter Smyers, Esq.

If to Buyer, to: The Cleveland Clinic Foundation
Office of the Chief Executive Officer and President
9500 Euclid Avenue
Cleveland, OH 44195
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and
President
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With a copy to: The Cleveland Clinic Foundation
Law Department
3050 Science Park Drive, AC3-21
Beachwood, Ohio 44122
Attn: David W. Rowan, Chief Legal Officer

And a copy to: Jones Day
901 Lakeside Avenue
Cleveland, Ohio 44114
Attn: Jeffrey L. Kapp and William A. Herzberger

or at such other address as may be designated by either of the parties in a written notice given in
accordance with the provisions of this Section.

(b) All such notices, requests and other communications shall be deemed to have
been sufficiently given and received for all purposes hereof on the date of actual receipt thereof,
or on the date of refusal of delivery by the addressee.

13. Remedies. (a) If either party defaults in the performance of its obligations
hereunder, the non-defaulting party shall have the rights and remedies available to it under the
Master Agreement.

(b) No failure by either party to insist upon strict performance by the other party
of any provision hereof shall constitute a waiver of strict performance thereof, and no express
waiver shall be deemed to apply to any other existing or subsequent failure of performance
whether similar or dissimilar.

(c) No delay or omission by either party to exercise any right accruing to either
party upon any such failure by the other party shall impair any such right of the non-failing party
or be construed as a waiver of such failure or any acquiescence therein.

14. Broker Fees. Each of Seller and Buyer hereby represents and warrants to the
other that it has not dealt with any real estate broker or agent in connection with this transaction.

15. Miscellaneous(a) Modification/Amendment. None of the provisions hereof
may be waived, modified, amended, discharged or terminated except by an instrument in writing
signed by the party against which the enforcement of such waiver, modification, amendment,
discharge or termination is sought, and then only to the extent set forth in such instrument.

(b) Assignment. This Agreement shall be binding upon, and inure to the benefit
of, Seller and Buyer and their respective successors and assigns and no other person shall be a
third party beneficiary under, or have any rights or remedies under or with respect to, this
Agreement; provided, that Buyer shall not transfer or assign this Agreement, or any of its rights
or obligations hereunder, without the prior written consent of Seller, which consent may be
withheld in Seller’s sole discretion, and any attempt to do so without such consent shall be void
and confer no rights upon any third person; and provided further, however, that with prior
written notification but without the consent of Seller, Buyer may assign its rights under this

LKWD-PRR231_000958

LKWD-PRR231_000958



I-9
11938585.9

Agreement to an Affiliate (defined below) of Buyer, or Buyer may designate an Affiliate to be
the grantee(s) under the Deed and all other instruments of transfer related thereto or
contemplated by this Agreement. Notwithstanding any such assignment, Buyer shall
nevertheless remain liable for all of its assignees obligations hereunder. If Buyer shall make
such assignment prior to Closing, Buyer shall deliver to Seller a copy of each instrument
effecting any assignment by Buyer to such Affiliate, together with an agreement of the
assignee(s) assuming all of the terms and conditions of this Agreement to be performed by it, in
form reasonably satisfactory to Seller. For the purposes thereof, the term “Affiliate” means with
respect to any party to this Agreement, any other person which controls, is controlled by or is
under common control with such person, whether by ownership of equity interests or voting
power.

(c) Governing Law; Waiver of Jury Trial. This Agreement shall be governed by
the laws of the State of Ohio. The parties hereby waive any right to trial by jury. In the event
that either party hereto shall commence litigation against the other in connection herewith, the
losing party in such action shall reimburse the reasonable attorneys’ fees of the prevailing party
in such action. If one party prevails on certain claims but the other party prevails on other
claims, the award of attorney fees shall be determined at the discretion of the court.

(d) Interpretation. All Section headings and other titles and captions herein are for
convenience only, do not form a substantive part of this Agreement and shall not restrict or
enlarge any substantive provisions hereof or thereof. The term “including,” when used in this
Agreement, means “including, without limitation,” and shall be construed as a term of
illustration, and not a term of limitation. Whenever reference is made to a number of “days” in
the computation of time hereunder, such reference shall mean “calendar days” unless otherwise
indicated. Wherever any period of time is specified herein for the taking of any action or the
giving of any notice, the period shall be computed by excluding the day upon which the period is
specified to commence and including the last day of the period specified. Whenever the time for
performance of an obligation occurs or expires on a day other than a Business Day, the time for
performance thereof shall be extended to the next Business Day.

(e) Time. Time is of the essence in the performance of each and every term,
condition and covenant contained in this Agreement.

(f) Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original, and both of which together shall form a single instrument. The
execution of this Agreement by facsimile or other electronic form (e.g. PDF) of signature shall
be binding and enforceable as an original; provided, that any party delivering a facsimile or
electronic document shall thereafter execute and deliver to the other party an original instrument,
as soon as reasonably possible thereafter.

(g) Reporting. The Escrow Agent is hereby designated the “real estate reporting
person” for purposes of Section 6045 of Title 26 of the United States Code and Treasury
Regulation 1.6045-4, if applicable. Following the Closing, Buyer shall cause to be filed a Form
1099 information return (or other applicable form) by the date required by Law. Seller shall
cooperate with Buyer in connection with all real estate reporting requirements. This Section
shall survive the Closing.
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(h) Construction. This Agreement shall not be construed more strictly against one
party than against the other merely by virtue of the fact that it may have been prepared by
counsel for one of the parties, it being recognized that each of Seller and Buyer have contributed
substantially and materially to the preparation of this Agreement.

(i) Severability. If any one or more of the provisions hereof shall for any reason
be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision hereof, and this Agreement shall be
construed as if such invalid, illegal or unenforceable provision had never been contained herein.

(j) Further Assurances. Subject to the express terms and conditions of this
Agreement, each party shall take such actions and provide to the other such assurances as may be
reasonably requested to consummate the transactions contemplated hereby, including providing
such further documents or instruments reasonably requested by the other party as may be
reasonably necessary to effect the purpose of this Agreement and carry out its provisions. The
provisions of this Section shall not operate to expand or enlarge the specific obligations of either
Buyer or Seller expressly set forth in this Agreement.

(k) Survival. The parties agree that, except as otherwise specifically provided
herein, each of the covenants, representations and warranties set forth in this Agreement shall not
merge with the deed and shall survive the Closing for a period of six (6) months.

16. Tenant Leases. The Property is currently encumbered by the 1996 Lease (as
defined in the Master Agreement) under which Seller leases the Property, along with additional
properties, to LHA. At Closing, Seller and LHA shall cause the 1996 Lease to be terminated as
it affects the Property (it being acknowledged that the 1996 Lease may continue, as contemplated
by the Master Agreement, with respect to other properties leased thereunder). Buyer
acknowledges that the Property currently is encumbered by subleases (the “Leases”) and at
Closing, (a) LHA will assign the Leases to Buyer, pursuant to the terms of the Master
Agreement, (b) any rent paid or payable by tenants under the Leases in connection with their
occupancy of the Property shall be prorated, and (c) any security deposits held by LHA under the
Leases shall be delivered to Buyer.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, Buyer and Seller have each caused this Agreement to be duly
executed as of the Effective Date.

SELLER:

CITY OF LAKEWOOD, OHIO,
a municipal corporation and political subdivision in
and of the State of Ohio

By: ____________________________________
Name: _________________________________
Title: ___________________________________

BUYER:

THE CLEVELAND CLINIC FOUNDATION,
a non-profit corporation

By: ____________________________________
Name: _________________________________
Title: ___________________________________

The undersigned Escrow Agent hereby agrees to be bound by the provisions of this Agreement
which are applicable to Escrow Agent.

FIRST AMERICAN TITLE INSURANCE COMPANY

By:_________________________________
Name: LeAnn Davis
Title: Underwriting Counsel and Commercial Escrow Officer
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LIST OF SCHEDULES

Schedule - 1(a) Legal Description of the Land

Schedule - 4(a) Form of Deed

Schedule - 4(b) Form of General Assignment
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Schedule 1(a)

Depiction of the Land

LKWD-PRR231_000963

LKWD-PRR231_000963



I-14
11938585.9

Schedule 4(a)

Form of Deed

QUITCLAIM DEED

KNOW ALL PERSONS BY THESE PRESENTS, that the CITY OF

LAKEWOOD, OHIO, a municipal corporation and political subdivision in and of the State of
Ohio (“Grantor”), for TEN DOLLARS ($10.00) and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, does by these presents absolutely
grant, bargain, sell and convey unto THE CLEVELAND CLINIC FOUNDATION, an Ohio
non-profit corporation (“Grantee”), whose tax mailing address is
__________________________, the real property located in the City of Lakewood, County of
Cuyahoga, State of Ohio, and more fully described on Exhibit A attached hereto and made a part
hereof by reference (the “Land”), together with all buildings, fixtures and improvements thereon
and all easements, rights and hereditaments appurtenant thereto (collectively, the
“Improvements”; the Land and Improvements are collectively referred to herein as the
“Property”).

The Property is conveyed subject to the repurchase option described on Exhibit B
attached hereto and made a part hereof by this reference. The Repurchase Option (as defined in
Exhibit B), subject to the terms thereof, shall (i) run with the land, (ii) be binding upon Grantee
and Grantee's heirs, personal representatives, successors and assigns, and (iii) inure to the benefit
of and be enforceable by actions at law or in equity by Grantor or Grantor's successors. By
accepting this Quitclaim Deed, Grantee agrees to be bound by the provisions of the Repurchase
Option.

TO HAVE AND TO HOLD the Property unto the Grantee, its successors and
assigns, forever.

[signatures appear on following page]

LKWD-PRR231_000964

LKWD-PRR231_000964



I-15
11938585.9

IN WITNESS WHEREOF, the undersigned has executed this instrument this
____ day of _______________, 20___.

GRANTOR:

CITY OF LAKEWOOD, OHIO,
a municipal corporation and political
subdivision in and of the State of Ohio

By:
Name:_________________________________
Title:__________________________________

STATE OF OHIO )
) SS.

COUNTY OF ______________ )

The foregoing instrument was acknowledged before me this ____ day of
______________________, 20___, by ____________________ the
_________________________ of the CITY OF LAKEWOOD, OHIO, a municipal
corporation and political subdivision in and of the State of Ohio, on behalf of such municipal
corporation and political subdivision.

_______________________________
Notary Public

This instrument prepared by:
Robyn Minter Smyers, Esq.
Thompson Hine LLP
3900 Key Center
127 Public Square
Cleveland, Ohio 44114-1216

[Add Exhibit A – Description of Land]
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EXHIBIT B

Repurchase Option

If Grantee no longer wishes to own and operate the Cleveland Clinic Family Health Center
which Grantee has constructed upon the Property, Grantor shall have the option to repurchase the
Land and Improvements or only the Land (the “Repurchase Option”) upon the following terms
and conditions:

1. Grantee shall provide a written offer to Grantor to convey the Property to Grantor.
Grantor shall have a period of thirty (30) days after the determination of Fair Market
Value (defined below) pursuant to Section 7 below, to notify Grantee in writing that
Grantor has elected (a) not to exercise the Repurchase Option; (b) to exercise the
Repurchase Option as to the Land and Improvements, in which event the purchase price
shall be the Fair Market Value of the Land and Improvements; or (c) to exercise the
Repurchase Option as to the Land only, in which event the purchase price shall be the
lesser of (i) the price paid by Grantee to acquire the Land and (ii) the Fair Market Value
of the Land. The purchase price to be paid by Grantor pursuant to this Section 1 is
hereinafter referred to as the “Option Price”. If Grantee fails to respond within the thirty
(30)-day period described above, Grantee shall be deemed to have elected not to exercise
the Repurchase Option. In the event that Grantor has not elected (or has been deemed to
have not elected) to exercise the Repurchase Option, (x) Grantee shall be free to market
and sell the Property to a third party and this Repurchase Option shall terminate and be of
no further force and effect upon the closing of any such sale, unless Grantee shall not
have closed a sale of the Property to an unrelated third party within two (2) years of such
election (or deemed election), in which event this Repurchase Option shall be reinstated
and, thereafter, Grantee will be required to once again comply with the terms of this
provision, and (y) Grantor agrees, at or upon the closing of any sale of the Property by
Grantee to an unrelated third party, to execute and deliver to Grantee an instrument (in
recordable form) evidencing the termination of the Repurchase Option.

2. If Grantor elects to exercise the Repurchase Option pursuant to Section 1(b), title to
Property shall be conveyed to Grantor by quitclaim deed, subject only to (a) taxes and
assessments, both general and special, that are a lien but are not then due and payable; (b)
zoning ordinances, if any; (c) reasonable easements and covenants; (d) matters of record
that are in existence on the date of this Quitclaim Deed; and (e) such other encumbrances
as may be approved in writing by Grantor.

3. If Grantor elects to exercise the Repurchase Option pursuant to Section 1(c), title to the
Land shall be conveyed to Grantor as provided in Section 2 above, and Grantor shall
enter into a ground lease for the Improvements with Grantee or a third party purchaser of
the Improvements upon commercially reasonable terms and at a rent not to exceed Fair
Market Value (the “Ground Lease”). The Ground Lease shall, without limitation, contain
provisions permitting the mortgaging of the tenant’s interest in the Ground Lease along
with market protections in favor of the tenant’s lender.
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4. If Grantor exercises the Repurchase Option, Grantor may, at its sole cost and expense,
obtain as of the date of transfer of title an ALTA Owner's Fee Policy of Title Insurance
(the “Title Policy”) in the amount of the Option Price and issued by a title company
specified by Grantor (the “Title Company”) insuring fee simple indefeasible and
marketable title to be vested in Grantor subject only to the matters set forth in Section 2.

5. If the Repurchase Option is so exercised, all funds and documents necessary to convey
title to the Land and/or the Property and the Ground Lease, if applicable, shall be
deposited in escrow with the Title Company within sixty (60) days following the exercise
of the Repurchase Option. On the condition that the Title Company can and will issue
the Title Policy as specified above, the Title Company shall complete the transaction
within such sixty (60)-day period upon receipt of all funds and documents. If a defect in
title appears which is not permitted hereunder, Grantee shall have thirty (30) days after
actual notice of such defect to cause such defect to be removed. If the defect is not
removed, then Grantor shall have the right, at its option, to either (a) proceed with the
closing of the acquisition without reduction of the Option Price or (b) revoke the exercise
of the Repurchase Option, whereupon all funds and documents deposited in escrow shall
be returned to the depositing party and all escrow fees and other charges incurred in
anticipation of transfer of title to Grantor shall be paid or satisfied by Grantee.

6. The Title Company shall charge Grantee and pay out of escrow all recording fees for
documents to cure title defects, conveyance tax and transfer fee and one-half of the
escrow fee. The Title Company shall charge Grantor the fee for filing the deed for
record, the Title Policy premium, and the remaining one-half of the escrow fee. On the
closing date, Grantee shall cause to be paid any real estate taxes and assessments, both
general and special (“Taxes”) relating to the Property which are then due and payable.
Taxes relating to the period prior to the closing date which are not due and payable until
after the closing date shall be prorated between the parties by the Title Company as of the
closing date, based upon the latest available tax bill; any taxes paid in advance for any
period following the closing date shall also be prorated by the Title company based upon
actual Taxes paid. On the closing date, Grantee shall also cause to be paid any and all
utility and related charges accruing during its ownership of the Property.

7. For the purposes of the Repurchase Option, “Fair Market Value” shall mean the fair
market value of the Land, the Property or a ground leasehold estate, as applicable, as
determined pursuant to the following procedure:

a. Within a ten (10) day period after Grantee notifies Grantor of its desire to market
the Property to an unrelated third party, the parties shall confer and attempt to
reach agreement as to Fair Market Value. In the event Grantor and Grantee
cannot within the ten (10) day conference period reach a determination of Fair
Market Value, then, within ten (10) days after such ten (10) day conference
period, Grantor and Grantee will each select and retain an appraiser, with the
qualifications set forth below. Each selected appraiser will be paid by the party
employing the appraiser and will furnish each party a written appraisal within
thirty (30) days of being retained. If the appraisals of the two (2) selected
appraisers are within ten percent (10%) of each other, Fair Market Value will be
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the average of the two appraisals and such amount shall be the Option Price (or
the ground lease rent, as applicable). If the two (2) selected appraisers do not
agree within ten percent (10%) on a Fair Market Value, then a third independent
appraiser, with the qualifications set forth below, will be appointed within ten (10)
days by the two (2) selected appraisers. The appointed appraiser will be paid
equally by each party and will independently appraise the Land, the Property and
the ground leasehold estate, as applicable, and submit a written appraisal within
thirty (30) days to each party. Fair Market Value will be determined by averaging
the two (2) most close in value appraisals of the three (3) appraisers and such
amount will be the Option Price (or the ground lease rent, as applicable).

b. If either party shall fail or refuse to select an appraiser when required under the
provisions of Section 7(a), then the determination of Fair Market Value made by
the appraiser selected by the other party shall be binding on both parties and shall
be the Option Price (or the ground lease rent, as applicable). If the appraisers
selected by the parties shall fail or refuse to agree upon the appointment of a third
appraiser when required under the provisions of this Section, then each party will
cause the appraiser selected by it to supply the name of one (1) independent
appraiser, with the qualifications set forth below, and a representative of Grantor
shall draw one (1) name of the two (2) provided, in the presence of a
representative of Grantee. In the event the appraiser selected by only one (1)
party supplies the name of an independent appraiser when required under the
provisions of this Section, the independent appraiser named by such appraiser
shall be the appointed third appraiser.

c. Each appraiser referred to above shall be independent and shall be certified as an
MAI appraiser and shall have had at least ten years' experience within the
previous twenty years as a real estate appraiser working with commercial
properties within the metropolitan area where the Property is located, with
knowledge of market values and practices. The third appraiser shall be deemed
"independent" if that appraiser has not previously acted in any capacity for either
party in connection with the Property within the preceding two (2) years.
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Schedule 4(b)

Form of General Assignment

GENERAL ASSIGNMENT

This General Assignment (the “Assignment”) is executed as of _________________,
2016, by CITY OF LAKEWOOD, OHIO, a municipal corporation and political subdivision in
and of the State of Ohio (“Assignor”), in favor of THE CLEVELAND CLINIC

FOUNDATION, an Ohio nonprofit corporation (“Assignee”).

RECITALS

A. Assignor and Assignee are parties to that certain Purchase and Sale Agreement
entered into as of the ___ day of December, 2015 (the “Purchase Agreement”).

B. Pursuant to the terms of the Purchase Agreement, Assignor has agreed to assign to
Assignee, all its right, title and interest in the Warranties and Documents (as defined in the
Purchase Agreement). This Assignment is being entered into to effectuate the assignment of
such items.

ASSIGNMENT

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which is acknowledged, Assignors and
Assignee hereby agree as follow:

1. Assignment. Assignor hereby assigns, conveys, transfers and sets over unto
Assignee, all of Assignor’s right, title and interest in and to the Warranties and Documents.
Assignee acknowledges that the Warranties and Documents shall be assigned to Assignee “as is”
“where is” and “with all faults” and Assignor disclaims any representations, express or implied,
with respect to the Warranties and Documents.

2. Further Assurances. Assignor agrees to execute and deliver to Assignee, upon
demand, such further documents, instruments or conveyances and shall take such further actions
as are reasonably necessary to effectuate this Assignment.

3. Successors and Assigns. This Assignment shall inure to the benefit of and be
binding upon, the successors, executors, administrators, legal representatives and assigns of the
parties hereto.

4. Counterparts. This Assignment may be executed in counterparts (including email
and pdf), each of which shall be an original, but all of which together shall constitute one
agreement.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have
executed this General Assignment as of the date first written above.

ASSIGNOR:

CITY OF LAKEWOOD, OHIO,
a municipal corporation and political subdivision in
and of the State of Ohio

By: ____________________________________
Name: _________________________________
Title: ___________________________________

ASSIGNEE:

THE CLEVELAND CLINIC FOUNDATION,
a non-profit corporation

By: ____________________________________
Name: _________________________________
Title: ___________________________________
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Exhibit H

850 Columbia Road Sale Agreement

850 COLUMBIA ROAD SALE AGREEMENT

THIS 850 COLUMBIA ROAD SALE AGREEMENT (this “Agreement”) is
made and dated as of _______ ___, 2015 (the “Effective Date”), by and between Lakewood
Hospital Association, an Ohio nonprofit corporation (“Seller”), and The Cleveland Clinic
Foundation, an Ohio nonprofit corporation (together with its respective successors and assigns,
“Purchaser”).

RECITALS

WHEREAS, Seller is the owner of a professional medical services building that
has tenants who provide health care services to residents of the City of Westlake, Ohio and its
surrounding communities;

WHEREAS, contemporaneously with the execution of this Agreement, Seller,
Purchaser, and the City of Lakewood, Ohio (the “City”) are entering into that certain Master
Agreement regarding the future of health care services in the Lakewood community (the
“Master Agreement”);

WHEREAS, this Agreement is an Ancillary Agreement required by the Master
Agreement; and

WHEREAS, the Master Agreement provides that Seller shall sell to Purchaser,
and Purchaser shall purchase from Seller, the Property (defined below), all upon the terms and
subject to the conditions set forth in this Agreement;

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein and in reliance upon the representations and warranties contained herein, the
parties hereto covenant and agree as follows:

ARTICLE 1

DEFINITIONS

As used in this Agreement, the following terms shall have the following
designated meanings:

“Agreement” has the meaning set forth in the introductory paragraph hereof.

“Applicable Law” means all statutes, laws, common law, rules, regulations,
ordinances, codes or other legal requirements of any Governmental Authority, board of fire
underwriters and similar quasi-governmental agencies or entities, and any judgment, injunction,
order, directive, decree or other judicial or regulatory requirement of any court or Governmental
Authority of competent jurisdiction affecting or relating to the Person or Property in question.
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“Bill of Sale” has the meaning set forth in Section 3.2(b) hereof.

“Business Day” means any day, other than a Saturday, Sunday or “legal holiday.”

“Claim Notice” has the meaning set forth in Section 5.3(d) hereof.

“Closing” has the meaning set forth in Section 3.1 hereof.

“Closing Date” means a date mutually agreeable to Seller and Purchaser for the
Closing, not later than thirty (30) days following the Effective Date; provided, however, that
Purchaser, by not less than five (5) days’ advance notice to Seller, may elect to accelerate the
Closing to no later than December 31, 2015.

“Deed” has the meaning set forth in Section 3.2(a) hereof.

“Escrow Agent” shall mean Surety Title Agency, Inc., 526 Superior Ave,
Cleveland, Ohio 44114.

“Governmental Authority” shall mean any federal, state or local government or
other political subdivision thereof, including, without limitation, any agency or entity exercising
executive, legislative, judicial, regulatory or administrative governmental powers or functions, in
each case to the extent the same has jurisdiction over the Person or property in question.

“Improvements” means Seller’s right, title and interest in and to any buildings,
structures, fixtures and improvements on the Land.

“Land” means Seller’s right, title and interest in and to the real property more
particularly described on Exhibit A attached hereto, together with all and singular the rights and
appurtenances pertaining to such property, including any right, title and interest in and to
adjacent streets, alleys, easements and rights-of-way.

“Leases” means all real property leases pertaining to the Improvements or the
Land.

“Liens” means all liens, charges, claims, security interests, title defects, title
exceptions, and other encumbrances (but excluding encumbrances that will be released at
Closing by payment and, with respect to recorded encumbrances, by an instrument sufficient to
cause such encumbrances to be released of record under applicable law).

“Losses” has the meaning set forth in Section 5.3(b) hereof.

“Master Agreement” has the meaning set forth in the second WHEREAS clause
above.

“Permitted Exceptions” means, collectively: (a) Liens of record, (b) exceptions
for taxes and other governmental charges and assessments (including special assessments) that
are not yet due and payable and any and all supplemental taxes, if any (c) local, county, state and
federal laws, ordinances or governmental regulations now or hereafter in effect relating to the
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Property, (d) any interests of tenants under the Leases and any tenants in possession, and (e) all
matters set forth on Exhibit B to the Deed attached hereto.

“Person” means any natural person, corporation, general partnership, limited
partnership, limited liability partnership, limited liability company, trust, union, association,
court, agency, government, tribunal, instrumentality, or other entity or authority.

“Personal Property” means any of Seller’s right, title and interest in and to the
tangible personal property, including any trade fixtures, equipment or similar property, located
upon the Land or within the Improvements on the Closing Date.

“Property” means, collectively, the Land, the Improvements, the Personal
Property and the Leases.

“Purchase Price” has the meaning set forth in Section 2.2 hereof.

“Purchaser” has the meaning set forth in the first paragraph hereof.

“Seller” has the meaning set forth in the first paragraph hereof.

“Title Policy” means an ALTA 2006 owner’s title insurance policy, in the
amount of the Purchase Price, issued by the Escrow Agent, as agent for a national title
underwriter acceptable to Purchaser, insuring that Purchaser has good and marketable title to the
Land free and clear of all Liens other than Permitted Exceptions, with the standard pre-printed
exceptions deleted and with customary endorsements as reasonably requested by Purchaser.

ARTICLE 2

THE TRANSACTION

2.1 Purchase and Sale of Property. On the terms and subject to the conditions
contained in this Agreement, on the Closing Date, Purchaser shall purchase from Seller, and
Seller shall sell, convey, assign, transfer and deliver to Purchaser, free and clear of all Liens
created by or through Seller, other than Permitted Exceptions, all of Seller’s right, title and
interest in and to the Property.

2.2 Purchase Price. The aggregate purchase price (the “Purchase Price”) for the
Property shall be cash in an amount equal to $8,200,000. At Closing, Purchaser shall (i) pay to
Seller $6,800,000 in immediately available funds (after adjusting for prorations and Closing
costs in accordance with the terms herein) (the “Initial Proceeds”) and (ii) deliver to Seller a
negotiable promissory note in the amount of $1,400,000 in a form reasonably acceptable to
Purchaser (the “Note”). For consideration of certain transactions contemplated by the Master
Agreement, Seller hereby directs Purchaser to pay the Initial Proceeds to the City.

ARTICLE 3

THE CLOSING

3.1 Place of Closing. The consummation of the transactions provided for in this
Agreement including delivery of the Deeds for recording in the Official Records of Cuyahoga
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County, Ohio (the “Closing”) shall be an escrow closing through the Escrow Agent on the
Closing Date, but subject to satisfaction of all of the conditions to Closing set forth in Article IV
hereof, and elsewhere in this Agreement and the Master Agreement.

3.2 Deliveries by Seller. At the Closing, Seller shall deliver to Purchaser the
following:

(a) a limited warranty deed in the form attached hereto as Exhibit B (a
“Deed”), conveying to Purchaser all of Seller’s right, title and interest in and to the Land and
Improvements located thereon;

(b) a bill of sale, substantially in the form attached hereto as Exhibit C (a “Bill
of Sale”), conveying to Purchaser all of Seller’s right, title and interest in and to the Personal
Property;

(c) an assignment and assumption of Seller’s interest in the Leases (an
“Assignment of Leases”) duly executed by Seller in substantially the form of Exhibit D attached
hereto;

(d) a signed counterpart of the closing statement provided by the Escrow
Agent;

(e) [intentionally deleted];

(f) any other documents, instruments and writings (either executed
counterparts or otherwise) required or reasonably requested by Purchaser or Escrow Agent to be
delivered by Seller pursuant to this Agreement for the due transfer of the Property to Purchaser,
free and clear of all Liens, other than Permitted Exceptions, each in form and substance
reasonably satisfactory to Purchaser;

(g) to the extent requested by Escrow Agent, (a) evidence sufficient to
establish (i) the legal existence of Seller and (ii) the authority of the respective signatories of
Seller (or other entity signing on behalf of Seller), and (b) a certificate of good standing of Seller;
and

(h) if and to the extent requested by Escrow Agent, an owner’s title affidavit
and a gap indemnity in a form reasonably acceptable to Escrow Agent in order for the Escrow
Agent to be able to issue the Title Policy to Purchaser at Closing.

3.3 Deliveries by Purchaser. At the Closing, Purchaser shall deliver the following:

(a) the Purchase Price (after adjusting for prorations and Closing costs in
accordance with the terms herein) consisting of (i) $6,800,000 in cash in immediately available
funds and (ii) the Note;

(b) a single counterpart of the closing statement provided by the Escrow
Agent;
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(c) the Assignment of Leases duly executed by Purchaser;

(d) [intentionally deleted];

(e) any other documents, instruments and writings (either executed
counterparts or otherwise) required or reasonably requested by Seller to be delivered by
Purchaser pursuant to this Agreement for the due transfer of the Property to Purchaser, free and
clear of all Liens, other than Permitted Exceptions, each in form and substance reasonably
satisfactory to Purchaser.

3.4 Possession. Seller shall deliver possession of the Property, and Purchaser shall
have the right to take possession of the Property, upon Closing, subject to the Leases and tenants
in possession.

3.5 Closing Costs. Purchaser shall pay for the preparation of the Deeds, the Bills of
Sale, the Assignment of Leases and other closing documents deemed necessary by Purchaser.
Purchaser shall pay for any title insurance premiums (including any endorsements) and
examination or search fees necessary or in connection with the issuance of the Title Policy, any
mortgage or stamp tax, transfer taxes and fees, the costs of a land survey. Other costs associated
with the Closing and transactions contemplated under this Agreement shall be allocated as
provided elsewhere in this Agreement or the Master Agreement.

ARTICLE 4

CLOSING CONDITIONS

Purchaser’s obligation to consummate the transactions contemplated by this Agreement is
subject to the satisfaction at or prior to the Closing of each of the following conditions:

(a) Seller shall have performed all agreements and covenants required by this
Agreement to be performed by it prior to or at the Closing Date in all material respects.

(b) [intentionally deleted].

(c) All representations and warranties of Seller contained in this Agreement
shall be true and correct in all material respects.

(d) No order or injunction of any court or administrative agency of competent
jurisdiction nor any statute, rule, regulation or executive order promulgated by any
Governmental Authority of competent jurisdiction shall be in effect as of the Closing which
restrains or prohibits the transfer of the Property or the consummation of any other transaction
contemplated hereby.

(e) Purchaser shall have received all of the documents required to be
delivered by Seller under Section 3.2.

(f) Escrow Agent shall have delivered the Title Policy to Purchaser (or a
binding agreement to issue such Title Policy upon payment of the premium therefor).
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ARTICLE 5

REPRESENTATIONS AND WARRANTIES

5.1 Purchaser’s Representations and Warranties. Purchaser hereby represents and
warrants to Seller as follows as of the Effective Date:

(a) Due Incorporation. Purchaser is an nonprofit corporation and in good
standing under the laws of the State of Ohio.

(b) Authorization, No Conflicts. Purchaser has the requisite power and
authority to enter into this Agreement and to carry out its obligations hereunder. The execution,
delivery and performance of this Agreement by Purchaser and the consummation by Purchaser
of the transactions contemplated thereby have been duly authorized by all requisite corporate
action. This Agreement has been duly and validly executed and delivered by Purchaser and
constitutes a valid and binding agreement of Purchaser, enforceable against Purchaser in
accordance with its terms.

(c) Consents and Approvals. No consent, approval or authorization of, or
declaration, filing, or registration with, any United States federal or state governmental or
regulatory authority is required to be made or obtained by Purchaser in connection with the
execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated hereby.

(d) Engaging in Transaction. To Purchaser’s knowledge, there are no
circumstances or facts that would prevent Purchaser from engaging in the transactions
contemplated in this Agreement.

5.2 Seller’s Representations and Warranties. Seller hereby represents and warrants to
Purchaser as follows as of the Effective Date:

(a) Authorization. (i) Seller has the requisite corporate power and authority to
enter into this Agreement and to carry out its obligations hereunder, (ii) the execution, delivery
and performance of this Agreement by Seller and the consummation by Seller of the transactions
contemplated thereby have been duly authorized by all requisite corporate action and (iii) this
Agreement has been duly and validly executed and delivered by Seller and (assuming this
Agreement constitutes a valid and binding obligation of Purchaser) constitutes a valid and
binding agreement of Seller, enforceable against Seller in accordance with its terms.

(b) Consents and Approvals. No consent, approval or authorization of, or
declaration, filing, or registration with, any United States federal or state governmental or
regulatory authority is required to be made or obtained by Seller in connection with the
execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated hereby, except for consents, approvals, authorizations, declarations,
filings or registrations, which, if not obtained, would not, individually or in the aggregate, have a
material adverse effect on the transactions contemplated by this Agreement.

(c) No Conflicts. The execution, delivery and compliance with, and
performance of the terms and provisions of, this Agreement, and the sale of the Property, will not
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(i) conflict with or result in any violation of its organizational documents, (ii) conflict with or
result in any violation of any provision of any bond, note or other instrument of indebtedness,
contract, indenture, mortgage, deed of trust, loan agreement, lease or other agreement or
instrument to which Seller is a party in its individual capacity, or (iii) violate any existing term or
provision of any order, writ, judgment, injunction, decree, statute, law, rule or regulation
applicable to Seller or its assets or properties in any material respect.

5.3 Survival; Breach. The representations and warranties contained in this
Agreement shall survive for a period of six (6) months after the Closing. The indemnity
provisions of this Agreement shall survive Closing indefinitely.

ARTICLE 6

PRORATIONS

All real estate taxes, utilities and other amounts customarily prorated in real estate
transactions similar to the transaction contemplated by this Agreement (based upon the most
recent ascertainable bills if current bills and/or information are not available) shall be prorated at
Closing such that all such amounts relating to the Property (a) which relate to periods prior to the
Closing shall be the responsibility of Seller and (b) which relate to periods from and after the
Closing shall be the responsibility of Purchaser. Any rent paid or payable by tenants under the
Leases in connection with their occupancy of the Property shall be adjusted and prorated on a per
diem basis on an if, as and when collected basis. Purchaser shall receive a credit for all prepaid
Rents, if any, paid by the tenants with respect to the period after the Closing Date. The actual
amounts of the security deposits held by the landlord under the Leases shall be a credit to
Purchaser against the balance of the Purchase Price. Any such security deposits in form other
than cash (including letters of credit) shall be transferred to Purchaser on the Closing Date by
way of appropriate instruments of transfer or assignment. All prorations shall be final. At
Closing, Seller shall have the right to net any amounts owed by Seller with respect to the
foregoing against the Purchase Price.

ARTICLE 7

MISCELLANEOUS

7.1 Assignment.

(a) This Agreement will inure to the benefit of and be binding upon the
successors and assigns of each of the parties hereto and their respective successors and assigns,
except as provided in subsections (b) and (c) below.

(b) Seller may not assign any of its duties or obligations hereunder without the
prior written consent of Purchaser, which consent shall not be unreasonably withheld.

(c) Purchaser may assign any of its rights, duties or obligations hereunder in
whole or in part without Seller’s consent, provided that, notwithstanding any such assignment,
Purchaser shall continue to be obligated and liable for all of Purchaser’s obligations and
liabilities under this Agreement.
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7.2 Notices. All notices and other communications hereunder shall be delivered in
accordance with the notice provisions set forth in the Master Agreement.

7.3 Expenses. Except as otherwise provided in this Agreement, each party hereto
shall pay its own expenses, including attorneys’ and accountants’ fees, in connection with this
Agreement, the performance of its obligations hereunder and the consummation of the
transactions contemplated hereby.

7.4 Brokerage Commissions and Fees. Purchaser warrants and represents that it has
not engaged any real estate broker(s) in connection with the transactions contemplated by this
Agreement, and agrees that should any claim be made for commissions or fees by any broker(s)
claiming through Purchaser against Seller, Purchaser will indemnify and hold Seller free and
harmless from and against any and all loss, liability and expenses in connection therewith. Seller
warrants and represents that it has not engaged any real estate broker(s) in connection with the
transactions contemplated by this Agreement, and agrees that should any claim be made for
commissions or fees by any broker(s) claiming through Seller against Purchaser, Seller will
indemnify and hold Purchaser free and harmless from and against any and all loss, liability and
expenses in connection therewith. In connection with the foregoing, the parties understand and
acknowledge that any real estate broker engaged by or representing Purchaser shall not be
entitled to share any portion of the commission or fees that are being paid by Seller to its broker
in connection with this Agreement and the transactions contemplated herein. Notwithstanding
anything contained herein to the contrary, the provisions of this Section 7.4 shall survive
Closing.

7.5 Master Agreement. To the extent there is any conflict with the terms of this
Agreement and the terms of the Master Agreement, the terms of the Master Agreement shall
govern.

7.6 Waiver. Unless otherwise set forth herein, any term or condition of this
Agreement may be waived at any time by the party which is entitled to the benefit thereof.
Unless specified otherwise elsewhere in this Agreement, to be effective, such waiver shall be in
writing, shall specifically refer to this Agreement and the term or condition being waived, and
shall be executed by an authorized agent of such party. A waiver on one occasion shall not be
deemed to be a waiver of the same or any other breach on a future occasion. A waiver hereunder
shall be effective without notice to any Person, in relation to such waiver.

7.7 Amendment. This Agreement may be modified or amended only in a writing
duly executed by or on behalf of each of the parties hereto, which writing shall make specific
reference to this Agreement.

7.8 Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
instrument.

7.9 Headings, Gender, Etc. The headings used in this Agreement have been inserted
for convenience and do not constitute matter to be construed or interpreted in connection with
this Agreement. Unless the context of this Agreement otherwise requires, (a) words of any
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gender shall be deemed to include each other gender, (b) words using the singular or plural
number shall also include the plural or singular number, respectively, (c) references to “hereof,”
herein,” “hereby” and similar terms shall refer to this entire Agreement, and (d) each reference to
Seller shall be a reference to any of its subsidiaries and predecessors and each representation,
warranty, covenant and other agreement made herein with respect to Seller shall be deemed
made with respect to all such subsidiaries and predecessors. The language used in this
Agreement shall be deemed to be the language chosen by the parties hereto to express their
mutual intent and no rule of strict construction shall be applied against any Person.

7.10 Choice of Law. This Agreement shall be construed, interpreted and the rights of
the parties determined in accordance with the laws of the State of Ohio, without regard to
conflicts-of-laws principles thereof.

7.11 Third-Party Beneficiary. Nothing herein expressed or implied is intended or shall
be construed to confer upon or give to any Person, firm or legal entity of any kind, other than the
parties hereto and their respective permitted successors and assigns, any rights or remedies under
or by reason of this Agreement; provided, however, notwithstanding the foregoing, the parties
hereto agree that the City shall be a third-party beneficiary of all of the rights hereunder that
inure to the benefit of the Seller including, without limitation, the right to have the Initial
Proceeds delivered directly to the City as provided by Section 2.2.

7.12 TIME IS OF THE ESSENCE. TIME IS OF THE ESSENCE WITH RESPECT
TO ALL OF PURCHASER’S OBLIGATIONS UNDER THIS AGREEMENT, INCLUDING,
BUT NOT LIMITED TO, PROCEEDING TO CLOSING ON THE CLOSING DATE.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, each of the parties hereto has caused this 850
Columbia Road Sale Agreement to be duly executed as of the date first written above.

SELLER:

LAKEWOOD HOSPITAL
ASSOCIATION, an Ohio nonprofit
corporation

By: ____________________________
Name:
Its:

PURCHASER:

THE CLEVELAND CLINIC
FOUNDATION, an Ohio nonprofit
corporation

By: ____________________________
Name:
Its:

[Exhibit A – Legal Description of Land – to be inserted]
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EXHIBIT B

Form of Deed

LIMITED WARRANTY DEED

[____________________], a [____________________], GRANTOR, of
[____________________], hereby GRANTS, WITH LIMITED WARRANTY

COVENANTS, to _________________________, GRANTEE, of [__________], County of
[___________], State of ____________, for the sum of Ten Dollars ($10.00) and other good and
valuable consideration, the following described tract of land in Cuyahoga County, State of Ohio:

See Exhibit A attached hereto and made a part hereof.

SUBJECT TO the matters set forth in Exhibit B attached hereto.

[SIGNATURE APPEARS ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, Grantor has caused this Limited Warranty Deed to be
executed the day and year first above written.

GRANTOR:

[_____________________]

By: ____________________________
Name:
Its:

STATE __________________ )
) SS:

COUNTY OF _____________ )

BEFORE ME, a Notary Public in and for said County and State, personally appeared
___________________, the _________________________ of _________________________, a
municipal corporation and political subdivision in and of the State of Ohio, personally know to
me, who acknowledged that he did execute the foregoing instrument on behalf of
_________________________, and that the same was his free act and deed individually and in
his capacity indicated above, and the free act and deed of the corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and seal at this ___ day of
________, 2015.

_________________________________
Notary Public
Name:________________________
My Commission Expires:_________ (SEAL)

This Instrument Was Prepared By:
Peter C. Bergan, Jr.
Jones Day
901 Lakeside Avenue
Cleveland, Ohio 44114

[Exhibit A – Legal Description – to be inserted]
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EXHIBIT B TO DEED

Permitted Exceptions

1. Liens and exceptions for taxes and other governmental charges and assessments
(including special assessments) that are not yet due and payable and any and all supplemental
taxes attributable to the period from and after the date hereof.

2. Easements, conditions, restrictions and leases of record.

3. The rights of tenants in possession.
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EXHIBIT C

QUITCLAIM BILL OF SALE

KNOW ALL MEN BY THESE PRESENTS, that concurrently with the execution and
delivery hereof, _________________________, a _________________________ (“Seller”), is
conveying to ______________________, a________________ (“Purchaser”), by that certain
Limited Warranty Deed of even date herewith, that certain parcel of real property described on
Exhibit A attached hereto (the “Real Estate”).

NOW, THEREFORE, in consideration of the receipt of TEN DOLLARS ($10.00) and
other good and valuable consideration, in hand paid by Purchaser to Seller, the receipt and
sufficiency of which are hereby acknowledged by Seller, Seller does hereby CONVEY AND
QUITCLAIM UNTO Purchaser all of Seller’s right, title and interest, if any, in any personal
property, fixtures and improvements located on the Real Estate as of the date hereof (the
“Property”).

TO HAVE AND TO HOLD the same unto Purchaser, its successors and assigns, forever.

The Personal Property is hereby conveyed and quitclaimed and this Bill of Sale is made,
and is accepted by Purchaser on an “AS IS, WHERE IS” basis without covenants,
representations or warranties of any kind, whether expressed or implied, and all warranties that
might have existed or been applied under common law are hereby excluded.

[Remainder of page intentionally left blank; signature block continued on next page]
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IN WITNESS WHEREOF, Seller has caused this Quitclaim Bill of Sale to be
executed as of the ____ day of _______________ 2015.

SELLER

_________________________

By:
Name: ______________________________
Its: _________________________________

STATE OF ____________ )
) SS:

COUNTY OF ____________)

BEFORE ME, a Notary Public in and for said County and State, personally appeared
_____________________, who acknowledged that he did execute the foregoing instrument on
behalf of _________________________, a municipal corporation and political subdivision in and
of the State of Ohio, and that the same was his/her free act and deed individually and in his/her
capacity indicated above, and the free act and deed of the corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and seal at this ___ day of
_________________ 2015.

Notary Public
Name:
My Commission Expires:
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EXHIBIT D

ASSIGNMENT AND ASSUMPTION OF LEASES

This ASSIGNMENT AND ASSUMPTION OF LEASES (“Assignment”) is made and
entered into as of the ___ day of _________________, 2015 between Lakewood Hospital
Association, an Ohio nonprofit corporation (“Assignor”) and The Cleveland Clinic Foundation,
an Ohio nonprofit corporation (“Assignee”).

RECITALS

This Assignment is made with reference to the following facts:

A. Concurrently with this Assignment, Assignor is selling to Assignee, and Assignee
is purchasing from Assignor, that real property and related improvements, fixtures and personal
property described in Exhibit A attached hereto (the “Property”), pursuant to that certain 850
Columbia Road Sale Agreement dated as of the date hereof, (the “Agreement”).

B. In connection with such Agreement, Assignor desires to assign and delegate to
Assignee, and Assignee desires to assume, all of Assignor’s right, title, interest, duties and
obligations in, to and under the various tenant leases more specifically set out on Exhibit B
attached hereto (the “Leases”).

NOW, THEREFORE, in consideration of the purchase price paid by Assignee to
Assignor for the Property and the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Assignor and
Assignee agree as follows:

1. Assignment of Leases. Assignor hereby assigns and delegates to Assignee, and
Assignee hereby assumes, all of Assignor’s right, title, interest, duties and obligations as landlord
in, to and under the Leases, but only to the extent that such rights, duties and obligations first
arose or accrued on or after the date hereof or to the extent that Assignee has been given a credit
therefor.

2. No Representations. This Assignment is made without warranty or
representation, express or implied, by, or recourse against, any Assignor of any kind or nature
whatsoever except as expressly provided in the Agreement.

3. Successors and Assigns. This Assignment shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns.

4. Governing Law. This Assignment shall in all respects be governed by, and
construed in accordance with, the laws of the State of Ohio.

5. Counterparts. This Assignment may be executed in any number of counterparts,
all of which taken together shall constitute one and the same instrument.
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6. Amendments. This Assignment shall not be altered, amended, changed, waived,
terminated or otherwise modified in any respect unless the same shall be in writing and signed by
or on behalf of the party to be charged therewith.

[Signatures Appear on Following Page]
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IN WITNESS WHEREOF, the undersigned have caused this instrument to be executed
as of the date written above.

ASSIGNOR:

LAKEWOOD HOSPITAL ASSOCIATION, an
Ohio nonprofit corporation

By:
Name:
Title:

ASSIGNEE:

THE CLEVELAND CLINIC FOUNDATION, an
Ohio nonprofit corporation

By:
Name:
Title:

[Exhibit A – Property – to be inserted]

[Exhibit B – Leases – to be inserted]
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Exhibit I

Lease Amendment

FIRST AMENDMENT TO AMENDED AND RESTATED LEASE

THIS FIRST AMENDMENT TO AMENDED AND RESTATED LEASE (this “First
Amendment”) is entered into as of December ___, 2015 by and between CITY OF

LAKEWOOD, OHIO, a municipal corporation and political subdivision in and of the State of
Ohio (the “City”) and LAKEWOOD HOSPITAL ASSOCIATION, an Ohio nonprofit
corporation (“Lessee”).

RECITALS

A. The City and Lessee entered into that certain Amended and Restated Lease dated
as of December 23, 1996 and recorded in Volume 97-02063, Page 16 of the
Cuyahoga County, Ohio real property records (the “Lease”), pursuant to which
the City leased to Lessee, and Lessee leased from the City certain real and
personal property for the operation of the Hospital.

B. The City and Lessee are parties to that certain Master Agreement dated as of
December ___, 2015 (the “Master Agreement”) by and among the City, Lessee
and the Cleveland Clinic Foundation, an Ohio nonprofit corporation (“CCF”).

C. As provided in the Master Agreement, the City, Lessee and CCF have agreed to
permit the cessation of inpatient hospital operations and all other operations at the
Hospital (the “Closure”) pursuant to the terms of the Master Agreement.

D. The City and Lessee wish to amend certain provisions of the Lease as provided by
the Master Agreement.

AGREEMENT

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is acknowledged, the parties agree as follows:

1. Defined Terms. Unless specifically defined herein, all capitalized terms used in
this First Amendment shall have the meaning assigned to them in the Lease.

2. Statement of Intent. The Statement of Intent set forth on pages 1-3 of the Lease
are hereby deleted in their entirety.

3. Definitions. Section 1.2 of the Lease is hereby amended as follows:

a. The definition of “Leased Real Premises” set forth in the Lease shall be deleted in
its entirety and replaced with the following:

“Leased Real Premises” means the City’s real property interest in the FHC Site
and in the Current Hospital Site, each as defined in the Master Agreement.
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b. The definition of “Termination Date” set forth in the Lease shall be deleted in its
entirety and replaced with the following:

“Termination Date” means the earlier of (i) the date that is thirty (30) days
after the FHC Commencement Date (as defined in the Master Agreement)
and (ii) October 31, 2018; provided, however, if the FHC Commencement
Date has not occurred by October 31, 2018, notwithstanding the good faith
efforts by CCF to open the FHC, the Termination Date may be extended in
additional three (3)-month increments by providing not less than thirty
(30) days’ notice to the City, but in no event shall the Termination Date be
later than June 30, 2019.

c. The following definitions shall be inserted:

“Emergency Department Services” means the operation of an emergency
department on a 24 hours a day, 7 days a week, 365 days a year basis on
the Leased Premises substantially similar to the emergency department
being operated at the Leased Premises as of the date of the First
Amendment.

“First Amendment” means that certain First Amendment to Amended and
Restated Lease dated as of December ___, 2015 by and between the City
and Lessee.

“Master Agreement” means that certain Master Agreement dated as of
December ___, 2015, by and among the City, Lessee and CCF.

4. Extension of Lease. Section 2.5 of the Lease is hereby deleted in its entirety and
replaced with the following: “Intentionally deleted.”

5. Base Rent. Section 3.1 of the Lease is hereby deleted in its entirety and replaced
with the following: “Intentionally deleted.”

6. Additional Payments. Notwithstanding anything in the Lease to the contrary,
Lessee shall, from and after the date hereof, make Additional Payments under the Lease in the
amounts and on the dates set forth on Schedule 1 attached hereto (it being understood that,
notwithstanding anything to the contrary contained in Section 3.2 or elsewhere in the Lease,
Lessee’s obligation to pay the Additional Payments shall not exceed $2,887,500.00, regardless of
the ultimate Termination Date).

7. Personal Property. Notwithstanding anything to the contrary contained in Section
4.4 or elsewhere in the Lease, Lessee shall not be required to obtain, maintain or replace worn
out or obsolete movable furnishings, equipment or other personal property.

8. Maintenance. Notwithstanding anything to the contrary contained in Section 6.1
or elsewhere in the Lease, Lessee’s obligation to maintain and repair the Leased Premises shall
be limited to maintenance that is required (a) to keep the Leased Premises in suitable condition to
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provide the Emergency Department Services and any other services being provided by Lessee at
the Leased Premises and (b) to keep the remainder of the Leased Premises in “mothballed”
condition, which shall mean preserving the structural stability of the building, exterminating or
controlling pests, protecting the exterior from moisture penetration (which shall include repairing
roof leaks but not requiring complete replacement of any roofing system), securing the building
to prevent vandalism and break-ins, providing adequate ventilation to the interior, securing and
preserving all utilities and mechanical systems (which shall include ordinary and regular
maintenance but not capital replacements).

9. Release of Property. The FHC Site (as defined in the Master Agreement) is
hereby released from the provisions of the Lease and, accordingly, removed from the definition
of Leased Premises, effective on the closing of the FHC Site Sale Agreement (as defined in the
Master Agreement), which closing shall be evidenced by the recording of a deed executed by the
City conveying the FHC Site. The parties shall record a written release of the FHC Site on the
closing of the FHC Site Sale Agreement.

10. Charitable Hospital Purpose. Section 9.2(c) of the Lease is hereby deleted in its
entirety and replaced with the following: “Intentionally deleted.”

11. Community Advisory Committee. Section 9.2(i) of the Lease is hereby deleted in
its entirety and replaced with the following: “Intentionally deleted.”

12. Governing Agreements and Composition of Governing Board. Section 9.2(j) of
the Lease is hereby deleted in its entirety and replaced with the following: “Intentionally
deleted.”

13. Operation of the Leased Premises. In furtherance of the Closure, Lessee shall not
be required to fulfill any of the covenants set forth in Section 2.2 and in Section 9.11(a), (b), (d)
and (e) of the Lease; provided, however, that Lessee shall, as it relates to or is necessary to
provide the Emergency Department Services and any other services Lessee, in its sole discretion,
elects to provide at the Leased Premises comply with the covenants set forth in Section 9.11(a)
and (b).

14. Required Services/Emergency Department Services. Lessee shall provide the
Emergency Department Services at the Leased Premises and shall not be required to provide any
of the Required Services, as defined in the Lease. In furtherance thereof, Section 9.16 of the
Lease is hereby deleted in its entirety and replaced with the following: “Intentionally deleted.”

15. Assignment and Subleasing. Section 11.1 of the Lease is hereby deleted in its
entirety and replaced with the following:

Section 11.1. Subleasing, Assignment and Right to Use. Lessee may not
assign this Lease or sublet the Leased Premises without the written permission of
the City, which will not be unreasonably withheld, conditioned or delayed.
Notwithstanding anything to the contrary in this Section 11.1, Lessee shall be
permitted to enter into (i) short-term subleases with current tenants of the FHC
Site (as defined in the Master Agreement) without the City’s consent in order to
facilitate the redevelopment of the FHC Site (including, without limitation,
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granting licenses to CCF with respect to the emergency department parking lot for
purposes consistent with the development of the FHC) and (ii) subleases with
third-parties for portions of the FHC Site, provided that, in each case, such
subleases terminate on or before the Termination Date.

16. Termination of and Substitution for Lease. Article XII of the Lease is hereby
deleted in its entirety and replaced with the following: “Intentionally deleted.”

17. Remedies, Etc. Section 13.2, 13.3, 13.4, 13.5, 13.6, 13.7, 13.8, 13.9, 13.10 and
13.11 are hereby deleted in their entirety and replaced with the following: “Intentionally
deleted.” The terms of Article X of the Master Agreement shall apply to any dispute arising
under the Lease.

18. Surrender of Leased Premises. Section 14.1 of the Lease is hereby deleted in its
entirety and replaced with the following:

Section 14.1. Surrender of Leased Premises. On the Termination Date or
earlier termination of this Lease, the Lessee covenants and agrees to surrender the
Leased Premises to the City peaceably and promptly, together with all
appurtenances thereto, in the condition required by Section 8 of the First
Amendment. For the avoidance of doubt, Lessee shall not be required to surrender
to Lessor any movable equipment, furnishings or other personal property in or on
the Leased Premises and Lessee shall have removed all such items from the
Leased Premises, as its sole cost and expense, on or before the Termination Date
and repaired any damage caused by such removal.

19. Definitive Agreement and Indenture Obligations. Sections 14.13, 14.15 and 14.16
of the Lease each are hereby deleted in their entirety and each replaced with the following:
“Intentionally deleted.”

20. Disposition of Assets. Notwithstanding anything to the contrary contained in the
Lease, Lessee (a) shall be permitted to transfer its assets to CCF upon its dissolution in
accordance with the terms and conditions of the Master Agreement, (b) shall be permitted to
transfer all movable equipment, furnishings and other personal property to CCF upon the
termination of the Lease, and (c) shall not be required to return any movable equipment,
furnishings, other personal property and Intangible Assets to the City on the Termination Date.

21. Indemnification. Notwithstanding anything contained herein to the contrary, the
City and Lessee agree that Section 9.9 of the Lease shall remain in full force and effect through
the pendency of the suit styled Edward Graham, et al. v. City of Lakewood, et al. pending in the
Cuyahoga County Court of Common Pleas, Case No. CV-15-846212, any appeals concerning
the same, and any other litigation which may arise as a result of this First Amendment and/or the
Closure, including closing of the Hospital and the cessation of services or programs at the
Hospital.

22. Termination of Lease. On or about the Termination Date, the parties shall execute
and record with the Cuyahoga County, Ohio Recorder, a written termination and release of this
Lease.
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23. Successors and Assigns. This First Amendment shall be binding upon and shall
inure to the benefit of the successors and assigns of the parties.

24. Conflicts. In the event of a conflict between the provisions of this First
Amendment and the provisions of the Lease, the provisions of this First Amendment shall
control. In the event of a conflict between the provisions of the Lease, as herein amended and
modified, and the Master Agreement, the provisions of the Master Agreement shall control.

25. Ratification. Except as expressly amended or modified herein, all of the terms,
covenants and conditions of the Lease, including and incorporating those as amended herein,
shall remain unchanged and in full force and effect; and the Lease, as herein amended and
modified, is hereby ratified and confirmed.

26. No Third Party Beneficiaries. This First Amendment is intended solely for the
benefit of the parties hereto and not for the benefit of any other person or entity.

27. Counterparts. This First Amendment may be executed in multiple counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same document.

[Signatures appear on following page.]
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IN WITNESS WHEREOF, the parties hereto have executed this First Amendment on the
day and year first above written.

THE CITY:

CITY OF LAKEWOOD, OHIO, a municipal
corporation and political subdivision in and of the
State of Ohio

By: _________________________________
Michael P. Summers, Mayor

LESSEE:

LAKEWOOD HOSPITAL ASSOCIATION, an
Ohio nonprofit corporation

By: __________________________________
Name: ________________________________
Title: _________________________________

The legal form and correctness of this instrument is hereby approved:

By:_________________________________
Kevin M. Butler, Director of Law
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STATE OF OHIO )
) SS:

COUNTY OF ___________________ )

The foregoing instrument was acknowledged before me this ____ day of
_______________, 2015, by Michael P. Summers, the Mayor of CITY OF LAKEWOOD,

OHIO, a municipal corporation and political subdivision in and of the State of Ohio, on behalf
of the municipal corporation.

_______________________________
Notary Public

STATE OF _____________________ )
) SS:

COUNTY OF ___________________ )

The foregoing instrument was acknowledged before me this ____ day of
_______________, 2015, by ____________________, the ________________________ of
LAKEWOOD HOSPITAL ASSOCIATION, an Ohio nonprofit corporation, on behalf of the
non profit corporation.

_______________________________
Notary Public
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Schedule 1

Additional Payments

DATE AMOUNT

MARCH 31, 2016 383,333.33

JUNE 30, 2016 383,333.33

SEPTEMBER 30, 2016 383,333.34

MARCH 31, 2017 383,333.33

JUNE 30, 2017 383,333.33

SEPTEMBER 30, 2017 383,333.34

JANUARY 31, 2018 130,555.89

FEBRUARY 28, 2018 130,555.89

MARCH 31, 2018 130,555.89

APRIL 30, 2018 65,277.44

MAY 31, 2018 65,277.44

JUNE 30, 2018 65,277.45

Total 2,887,500.00
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FUTURE OF HEALTHCARE IN LAKEWOOD 

Key Highlights of Master Agreement 

Summarized below are the key highlights of a proposed binding agreement (the “Master 

Agreement”) that have been discussed among the City of Lakewood (the “City”), Lakewood 

Hospital Association (“LHA”) and the Cleveland Clinic Foundation (the “Clinic”) to address 

the future healthcare needs of the City of Lakewood and the related goals described below. 

Subject to approval by Lakewood City Council, with the consent and agreement of the Mayor of 

Lakewood, LHA and the Clinic, the parties anticipate entering into a Master Agreement along 

the terms outlined in this summary.  

1. Shared Vision – The City, LHA and the Clinic share the understanding that healthcare 
delivery is moving away from a hospital-based model focused on “sick care” to a 
population-based model of comprehensive healthcare.  Consistent with this 
understanding, the City, LHA and the Clinic desire to invest in comprehensive 
ambulatory (outpatient)-based programs, wellness activities and outreach services that 
will help people live healthier lives and treat health conditions early so as to prevent 
chronic disease.  The primary focus of these investments will be a new family health 
center owned and operated by the Clinic (the “Lakewood Family Health Center”) and a 
new community health foundation. 

2. Construction and Operation of Lakewood Family Health Center 

a. Construction and Location – The Clinic will commit approximately $34 million 
in capital to the construction of the Lakewood Family Health Center, which will 
consist of approximately 62,100 square feet located on the approximately 1.7 acre 
site of the existing Professional Office Building and Parking Garage located on 
the southwest corner of Belle and Detroit Avenues (the “FHC Site”).  The Clinic 
contemplates that the Lakewood Family Health Center will embrace 
architecturally noteworthy design, consistent with the innovative and 
comprehensive design aesthetic adopted by the Clinic beginning in 2008. The 
Lakewood Family Health Center’s planned architectural style and building layout 
are intended to create a calming environment for patients and their families and to 
be sensitive to patient, family, and staff needs. The structure is intended to serve 
as a primary component of a vibrant new Lakewood business district.  The parties 
contemplate a construction schedule that would allow the Lakewood Family 
Health Center to open by June 2018. This schedule  assumes no unexpected 
delays and requires the cooperation and commitment of all parties in a spirit of 
partnership. 

b. Commitment to Population Health Management – The Lakewood Family Health 
Center’s activities will include a focus on population health management 
programs aimed at improving the health of the Lakewood Family Health Center’s 
patients and the community that the Lakewood Family Health Center serves.  The 
parties contemplate creating population health management programs through 
partnerships with City government and the community related to outreach 
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programs and home health care models. As part of the commitment to population 
health management, the Clinic and the City contemplate reporting on population 
health statistics and metrics compiled by the Clinic in connection with the 
Lakewood Family Health Center’s operations. 

c. Emergency Department and Other Services to be Provided – The parties 
recognize that there is a present need for an emergency department in Lakewood 
on a 24 hours a day, 7 days a week, 365 days a year basis.  The Clinic will address 
this need upon the opening of the Lakewood Family Health Center.  The Clinic 
further contemplates that the services available at the Lakewood Family Health 
Center will initially consist of the services described on Exhibit A.  Additionally, 
the Clinic will incorporate Lakewood into regularly performed community health 
needs assessments. 

d. Family Residency Program – Promptly after the opening of the Lakewood Family 
Health Center, the family residency program currently located at Fairview 
Hospital will be relocated to the Lakewood Family Health Center. For so long as 
the Clinic operates a family medicine residency program, the Clinic will operate a 
family medicine residency program at the Lakewood Family Health Center’s 
campus while the Clinic owns and operates the Lakewood Family Health Center.  

e. LGBT Primary Care Clinic – As part of the population health model embraced by 
the Lakewood Family Health Center, the Clinic will establish an LGBT-focused 
primary care clinic within the Lakewood Family Health Center and will make the 
Lakewood Family Health Center its Westside hub for LGBT care and referrals. 

f. Mobile Stroke Unit – The Clinic’s mobile stroke unit is acclaimed for its 
innovative, high-tech approach to the diagnosis and rapid treatment of strokes.  
Subject to negotiation of the required protocols, the Clinic will provide Lakewood 
with access to the mobile stroke unit.  The deployment of the Clinic’s mobile 
stroke unit within the City will reinforce the City’s status as a local leader in 
stroke care.   

g. Community Involvement – The Clinic will create a community advisory panel to 
support the Lakewood Family Health Center by providing advice and counsel to 
the Medical Director of the Lakewood Family Health Center. 

3. Community Health Foundation 

a. Initial Contribution – $24.4 million will be contributed to a new community 
health foundation to support future healthcare needs in Lakewood.   This 
contribution is intended to be funded by the value of LHA’s assets as of its 
dissolution. To the extent LHA assets upon dissolution are not sufficient to fund 
the full commitment, the Clinic will fund any difference between remaining LHA 
assets and the $24.4 million commitment. The $24.4 million contribution will be 
paid to the new foundation on the following schedule: $200,000 on or before 
March 31, 2016 to fund the initial creation of the foundation; $7.6 million 
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contributed on the opening date of the Lakewood Family Health Center; $4.3 
million contributed on the second anniversary of the opening; $4.1 million 
contributed on the fourth anniversary of the opening; $4.1 million contributed on 
the sixth anniversary of the opening; $4.1 million contributed on the eighth 
anniversary of the opening.  The financial terms expressed above are premised 
upon a timely cessation of inpatient operations at the Lakewood Hospital.  To 
ensure that these intentions are met, if LHA is unable to cease inpatient operations 
by an agreed upon date in early 2016 after the effective date of the Master 
Agreement due to action taken by a judicial or quasi-judicial body or a 
governmental body or agency (other than a governmental body or agency whose 
primary function is oversight of health care providers) and the operations of 
Lakewood Hospital generate an EBIDA loss, the $24,400,000 payment obligation 
will be reduced by the aggregate amount of such EBIDA losses incurred between 
the agreed upon date and the cessation of Lakewood Hospital’s inpatient 
operations. 

b. Annual Contribution from the Clinic – Commencing with the opening of the 
Lakewood Family Health Center, the Clinic will make annual contributions of 
$500,000 to the community health foundation for 16 years.  

c. Use of Community Health Foundation Funds – Use of the funds contributed to the 
community health foundation shall be at the foundation’s discretion, subject to the 
bylaws and other guidelines of the foundation. The foundation will establish a 
mutually agreeable approach with respect to naming rights and first refusal rights 
associated with programming funded using the Clinic’s annual contributions or 
partial distributions of such funds. The Clinic will have the reasonable rights to 
name programs funded using the Clinic’s annual contributions and a right of first 
refusal on programming funded using the Clinic annual contributions.  

d. Governance – Promptly following execution of the Master Agreement, the City 
and LHA will jointly agree upon a process for the formation of the community 
health foundation, the development of the governing documents and the selection 
of the initial board. The board of the community health foundation shall not 
exceed 21 voting members.  The Clinic will have the right to appoint up to 2 
voting members to the board. 

4. Hospital and LHA Wind Down 

a. Wind down of Lakewood Hospital; Continuation of Emergency Department – 
Following the execution of the Master Agreement, LHA and the Clinic will 
commence the termination of services (excluding emergency department services 
and certain outpatient services) at Lakewood Hospital and the wind down and 
dissolution of LHA. LHA will continue to operate an emergency department 
(including emergency room and related ancillary services) at Lakewood Hospital 
on a 24/7/365 basis until the emergency department (including emergency room) 
at the Lakewood Family Health Center is open and operating.  LHA also 
contemplates continuing to provide some outpatient services at Lakewood 
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Hospital following the cessation of inpatient hospital operations, including 
diabetes care services, congestive heart failure clinic and certain cardio 
pulmonary services. 

b. Control of Wind Down – The wind down will occur pursuant to the guiding 
principles for the wind down described in the Master Agreement.  The wind down 
plan shall instruct the Clinic to wind down Lakewood Hospital’s operations 
(excluding emergency department services and certain outpatient services) as 
quickly as practicable, taking into consideration patient safety and the 
preservation of LHA’s assets.  The manner and timing of the wind down shall be 
determined solely by the Clinic in consideration of its promises pertaining to the 
new community health foundation.  LHA will be the recipient of all revenues and 
incur all expenses, whether direct or allocated, associated with the continuing 
existence of LHA between the execution of the Master Agreement and the 
ultimate dissolution of LHA.   

c. Lease Payments – Until the opening of the Lakewood Family Health Center and 
vacation by LHA of the Lakewood Hospital property, LHA will continue to make 
the additional payments due under the existing lease up to a maximum of 
$2,877,500.   

d. LHA Assets and Obligations – As described more fully in the Master Agreement, 
LHA will bear all costs of terminating and winding down its patient and other 
operations at the current Lakewood Hospital site and all costs of demolition to 
prepare the land west of Belle Avenue for the construction of the Lakewood 
Family Health Center, up to the maximum amount of LHA’s net asset value, less 
the Excluded Assets (defined below). The parties acknowledge and agree that (i) 
the current wind down budget may exceed the remaining LHA assets and (ii) 
LHA may incur additional losses prior to and during the wind down. The Clinic 
has agreed to fund any shortfall in LHA assets out of the Clinic assets, which 
constitutes a significant assumption of risk by the Clinic. Upon the completion of 
the wind down, all remaining LHA assets will be transferred to the Clinic, except 
for the excluded assets described on Exhibit B (the “Excluded Assets”), and the 
Clinic will retain the obligation to fund the community health foundation and the 
redevelopment reserve to the City out of the LHA assets or its own assets, as well 
as any other LHA obligations that may survive its dissolution, including 
severance payments and pension obligations. 

e. Employees – If circumstances arising from the transactions related to the Master 
Agreement result in the job of a Lakewood Hospital employee or a Clinic 
employee working at the Lakewood Hospital being eliminated, the Clinic will 
offer such individual another job opportunity within the Clinic’s health system.   
The Clinic’s human resource team will work with such individuals to provide 
information and guidance about opportunities at Clinic health system locations, 
including the proposed Lakewood Family Health Center. Such individuals will be 
given top priority for open positions within the Clinic’s health system. 
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f. Insurance Protection – In consideration for insurance premiums with an estimated 
fair market value of $2.5 million paid by or allocated to LHA, the Clinic will 
provide insurance protection (indemnity and defense), including professional 
liability and directors and officer insurance, for the officers, trustees, employees 
and other agents of LHA for LHA occurrences both prior to and subsequent to the 
wind down and dissolution of LHA. 

g. Documentation – Upon the execution of the Master Agreement, the existing lease 
between the City and LHA will be modified as necessary to reflect the terms and 
understandings of the Master Agreement.   

5. Transfer of Real Estate 

a. Existing Hospital Site and Related Hospital Property – The City will retain 
ownership of the existing Lakewood Hospital site and all other property currently 
leased to LHA (other than the Professional Office Building and Belle Garage, as 
described below).  The Lakewood Hospital site (consisting of approximately 5.7 
acres) will be available for redevelopment.   

b. FHC Site – Promptly following execution of the Master Agreement, the Clinic 
will purchase the FHC Site for fair market value, to be determined by an appraiser 
acceptable to the City and the Clinic, who will value the sites as vacant land. The 
costs associated with the demolition of the existing Professional Office Building 
and Belle Garage will be part of the LHA wind down budget.  The Clinic will 
coordinate the relocation of existing tenants in the Professional Office Building 
and will work collaboratively with the City to successfully transition independent 
physicians and other tenants of the Professional Office Building to new locations. 
Costs incurred in connection with relocation of Professional Office Building 
tenants will be included in the LHA wind down budget. 

c. City Repurchase Option – If the Clinic elects to sell the Lakewood Family Health 
Center property, the City will have an option to repurchase the land or the land 
and buildings. 

d. 850 Columbia Road – Promptly following execution of the Master Agreement, 
LHA will convey the 850 Columbia Road property to the Clinic for $8.2 million.  
In recognition of the transactions contemplated by the Master Agreement, LHA 
will direct the Clinic to pay the proceeds of this sale to the City.   The Clinic will 
pay $6.8 million (the appraised value in the Summer of 2015) at the closing of the 
sale agreement and the additional $1.4 million will be evidenced by a note 
payable upon the opening of the Lakewood Family Health Center.   

e. Curtis Block Building – Promptly following the closing sale of the FHC Site, 
LHA will convey title to the Curtis Block building to the City for $1. 

6. Parking for Lakewood Family Health Center 
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a. Onsite and Adjacent Parking – The Clinic contemplates constructing a parking 
structure on the Lakewood Family Health Center property that will accommodate 
approximately 120 parking spots.  To the extent available following wind down, 
$2.5 million of LHA’s assets will be used to finance the construction of such 
structure.  In addition, the City will lease the existing Emergency Department lot 
on the east side of Belle Avenue (expanded and reconfigured to provide 75 
parking spaces) to the Clinic at fair market rental rates that reflect the parties’ 
responsibilities (e.g., security and maintenance, etc.). In certain circumstances to 
be specified in the Master Agreement, the number of parking spaces in the lease 
between the City and the Clinic may be reduced from 75 parking spaces if 
reasonably acceptable alternative parking becomes available.  

b. Additional Parking – The Clinic contemplates making additional arrangements to 
accommodate its employee parking needs. 

7. Redevelopment of Hospital Site 

a. Demolition/Redevelopment Fund – The City will be paid $7 million for the 
demolition and/or redevelopment of the Hospital building and other structures on 
the Lakewood Hospital site.  This amount will be transferred to the City by LHA 
and/or the Clinic (using LHA funds to the extent available) as follows: $500,000 
on the date of the transfer of the FHC Site to the Clinic and the remaining $6.5 
million will be funded on the opening of the Lakewood Family Health Center. 

b. Access to Hospital Site – During the wind down period, the City will have 
reasonable access to the Lakewood Hospital building in order to evaluate 
demolition and redevelopment options, provided such access will not interfere 
with patient care or materially interfere with any other ongoing operations at the 
site. 

c. Use Protection – In exchange for the operation of the Lakewood Family Health 
Center, the City will agree that for so long as the Clinic operates the Lakewood 
Family Health Center, the 5.7 acre Lakewood Hospital site will be restricted to 
provide that (i) no general, oncology or specialty hospital (as defined by the Joint 
Commission) may be operated and (ii) no organization that owns, operates or 
manages one or more general, oncology or specialty hospitals will be permitted to 
operate or manage a health care facility or service or have signage identifying 
such organization will be permitted on the 5.7 acre Lakewood Hospital Site. The 
limitation in subparagraph (ii) would not restrict the activities of independent 
physician groups, licensed provider groups or other non-health care system 
providers (i.e. an organization that owns operates or manages a general, oncology 
or specialty hospital). The use limitation will be effective only as long as the 
Clinic operates the Lakewood Family Health Center and, if the Clinic ceases 
operation of a 24/7/365 emergency room at the Lakewood Family Health Center, 
the restriction will be amended to allow another party to operate an emergency 
room on the 5.7 acre Lakewood Hospital site.    
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8. Miscellaneous 

a. Transportation – Promptly following execution of the Master Agreement, the 
City and the Clinic will collaborate on an application for a planning grant from 
the Lakewood Hospital Foundation or any other foundation agreed to by the 
parties to address transportation needs during the transition and following the 
opening of the Lakewood Family Health Center. 

b. Insurance Programs – The City will include among its employee benefits at least 
one health plan with Tier I and/or preferred provider access to the Clinic to the 
extent reasonably practicable. 

c. FHC Construction – The Master Agreement contains provisions to address the 
unlikely event that the FHC is not constructed due to the default of any of the 
parties or due to causes beyond the control of the parties. 

 

#11939607 
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EXHIBIT A 

 

Description of Initially Contemplated Services 

 

Emergency Department (24/7/365) 
Family Medicine/Pediatrics 
Women’s Health (incl. Midwifery) 
Diabetes Care 
Musculoskeletal Care 
Ophthalmology /Optometry 
Brain Health/ Behavioral Health 
Pulmonology 
Neurology 
Cardiac Care 
Geriatrics 
Digestive Diseases 
Chronic Disease Clinics 
Pharmacy 
Physical/Occupational Therapy 
Primary Care featuring an advanced medical home model 
Radiology and Lab Services 
Home Care coordinated with Fairview Hospital 
eVisits/My Chart  
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EXHIBIT B 

Excluded Assets 

 Curtis Block building 

 All real property leased from the City (other than the Professional Office Building and 
the Belle Garage) 

 LHA’s “Beneficial interest in Lakewood Hospital Foundation, Inc.” as reflected on the 
LHA balance sheet 

 All residential properties owned by LHA and not leased from the City 

 All plaques, donor walls and works of art located within Lakewood Hospital that are not 
owned by the Clinic and specified as excluded on a schedule to the Master Agreement 
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IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO 

PLAINTIFF MICHAEL J. SKINDELL’S MOTION FOR A TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

 

Pursuant to Civ.R. 65, Plaintiff Michael J. Skindell (“Skindell”) moves this Honorable 

Court for a temporary restraining order and preliminary injunction restraining and enjoining 

Defendants Mary Louise Madigan, Ryan Nowlin, David W. Anderson, Thomas R. Bullock III, 

Shawn Juris, Cindy Marx, Samuel T. O’Leary, and the Lakewood City Council (collectively, 

“City Council”), as well as those in active concert or participation with them, from (1) taking any 

vote with respect to matters related to the Lakewood Hospital and (2) conducting meetings in 

executive session to discuss issues involving the Lakewood Hospital unless one of the R.C. 

121.22(G) exceptions actually applies to the specific issue being considered in the executive 

session.  

    Respectfully submitted, 

  _____________________________________________

Matthew John Markling (0068095) 
Sean Koran (0085539)  
McGown & Markling Co., L.P.A. 
1894 North Cleveland-Massillon Road 
Akron, OH 44333 
Telephone: 1.330.670.0005 
Facsimile: 1.330.670.0002 
Email: mmarkling@mcgownmarkling.com 
            skoran@mcgownmarkling.com 
 

Attorneys for Plaintiff Michael J. Skindell 

 
MICHAEL J. SKINDELL,  
 
                            Plaintiff, 
 v. 
 
MARY LOUISE MADIGAN, et al., 
 
                             Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
CASE NO. ________________ 
 
JUDGE ___________________ 
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MEMORANDUM IN SUPPORT 

 

I. INTRODUCTION 

 

This case is not about the Lakewood Hospital. Rather, this is a simple case of the 

Lakewood City Council continually and repeatedly violating the Open Meetings Act by 

conducting illegal deliberations either in improper executive sessions or outside of noticed public 

meetings altogether. These continued and repeated unlawful deliberations in violation of the 

Open Meetings Act necessitate this Honorable Court enjoining the Lakewood City Council from 

continuing to conduct these unlawful secret deliberations and invalidating any resolutions, rules, 

or formal actions taken by the Lakewood City Council as a result of these unlawful secret 

deliberations.  

The Open Meetings Act requires all meetings of a public body to be public meetings 

open to the public at all times. See R.C. 121.22(C). The Supreme Court of Ohio has explained 

that the Open Meetings Act is designed to prevent public officials from “meeting secretly to 

deliberate on public issues without accountability to the public.” State ex rel. Cincinnati Post v. 

City of Cincinnati, 76 Ohio St.3d 540, 544, 668 N.E.2d 903 (1996). “One of the strengths of 

American government is the right of the public to know and understand the actions of their 

elected representatives. This includes not merely the right to know a government body’s final 

decision on a matter, but the ways and means by which those decisions were reached.” White v. 

Clinton Cty. Bd. of Commrs., 76 Ohio St.3d 416, 419, 667 N.E.2d 1223 (1996). In fact, 

according the City of Lakewood’s website: “Transparency promotes accountability and provides 

information for citizens about what their government is doing. Information maintained by the 

Lakewood City Government is a local asset in our community. Transparency is also a part of 

Lakewood’s obligation to share information with its citizens.” See 
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http://www.onelakewood.com/findget/transparency-in-action/. 

Unfortunately, City Council does not practice what it preaches. Over the past four 

months, City Council has held at least eleven illegal executive sessions in secret and beyond the 

purview of the public to, allegedly, discuss “the potential purchase of property; the sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the general 

public interest; and/or pending litigation.” See, e.g., Agenda for the November 30, 2015 

Committee of the Whole meeting, a copy of which is located at 

http://www.onelakewood.com/event/committee-of-the-whole-meeting-20/. However, the very 

motions to enter these executive sessions explain that the actual purpose for these executive 

sessions was for “[g]eneral conversation about the Letter of Intent submitted to Council by the 

Lakewood Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and 

Cleveland Clinic (referred 1/20/15).” See, e.g., id. Accordingly, City Council admits through its 

own records that it unlawfully deliberated in executive session every time it entered into 

executive session at these meetings.   

On December 7, 2015, City Council’s Open Meetings Act violations went from bad to 

worse. Despite the fact that a City Council meeting had not been held for a week, City Council 

held an impromptu press conference where it announced that it had reached an agreement to 

close the Lakewood Hospital and immediately begin winding down the Lakewood Hospital’s 

operations. All seven members of City Council were present at this press conference and all 

seven members explained their reasons for agreeing to the deal. Yet, no public deliberations on 

the matter ever took place prior to the press conference (or, for that matter, since).  
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The Open Meetings Act is clear — “[a] resolution, rule, or formal action of any kind is 

invalid unless adopted in an open meeting of the public body.” R.C. 121.22(H). Because City 

Council announced that it had reached an agreement to close the Lakewood Hospital prior to 

taking a public vote on the agreement, the agreement is invalid.  

Moreover, the Open Meetings Act provides that “[a] resolution, rule, or formal action 

adopted in an open meeting that results from deliberations in a meeting not open to the public is 

invalid” unless one of the narrow executive session exceptions is met. Id. The agreement to close 

the Lakewood Hospital is similarly invalid because it certainly resulted from deliberations that 

were not open to the public, despite none of the R.C. 121.22(G) executive session exceptions 

being applicable.  

In its motions to enter the illegal executive sessions, City Council attempted to use the 

R.C. 121.22(G)(2) and R.C. 121.22(G)(3) executive session exemptions as subterfuge to 

deliberate about the closure of the Lakewood Hospital in secret and out of the public eye. Quite 

clearly, neither exception is applicable.  

R.C. 121.22(G)(2) allows a public body to enter executive session to “consider the 

purchase of property for public purposes, or for the sale of property at competitive bidding, if 

premature disclosure of information would give an unfair competitive or bargaining advantage to 

a person whose personal, private interest is adverse to the general public interest.” However, the 

agreement to close Lakewood Hospital does not involve City Council purchasing any property 

for public purposes. The agreement to close Lakewood Hospital was not reached through a 

competitive bidding process. And there is absolutely no evidence to suggest that premature 

disclosure of information regarding the closure of Lakewood Hospital and transfer of most of the 

Lakewood Hospital assets to the Cleveland Clinic Foundation (“CCF”) would have provided an 
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unfair competitive or bargaining advantage to a person whose personal, private interest was 

adverse to the general public interest. Accordingly, the R.C. 121.22(G)(2) executive session 

exemption is in no way applicable to City Council’s deliberations regarding the agreement to 

close the Lakewood Hospital.  

As for the R.C. 121.22(G)(3) executive session exception, it allows a public body to enter 

executive session for “[c]onferences with an attorney for the public body concerning disputes 

involving the public body that are the subject of pending or imminent court action.” At the time 

City Council entered the executive sessions at issue, there was no pending court action involving 

any agreement to close the Lakewood Hospital. While the case of Graham v. City of Lakewood, 

Cuyahoga County # CV-15-846212 (Judge O’Donnell) is pending in this Court, the Graham case 

has absolutely nothing to do with this case. Rather, the Graham case deals with various breaches 

of contract and breaches of fiduciary duty by the CCF and the Lakewood Hospital Association 

(“LHA”) with respect to the operation of the Lakewood Hospital. Moreover, Skindell is not 

aware of any threats of imminent court action regarding the agreement to close the Lakewood 

Hospital. Accordingly, the R.C. 121.22(G)(3) executive session exemption is in no way 

applicable to City Council’s deliberations regarding the agreement to close the Lakewood 

Hospital.  

Due to these repeated and continued violations of the Open Meetings Act, this Honorable 

Court must enjoin City Council from formally adopting the agreement to close the Lakewood 

Hospital, since the agreement was reached as a direct result of deliberations conducted in illegal 

executive sessions and it is clear that City Council has already approved the agreement to close 

the Lakewood Hospital without ever conducting public deliberations. Moreover, because the 

agreement to close the Lakewood Hospital will go into effect immediately upon being formally 
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approved by City Council on December 21, 2015, and because the agreement to close the 

Lakewood Hospital requires the CCF “to take immediate steps on its behalf to cease inpatient 

hospital operations and wind-down other operations,” it is imperative that this Honorable Court 

grant a temporary restraining order enjoining City Council from taking any action with respect to 

the Lakewood Hospital prior to a preliminary injunction hearing on the matter. Otherwise, vital 

medical services will become immediately unavailable to the citizens of Lakewood and 

surrounding communities and CCF will have license to begin looting the assets of the Lakewood 

Hospital without any accountability.  

II. STATEMENT OF FACTS 

 For his statement of facts, Skindell reincorporates by reference ¶¶ 18–109 of his 

Complaint.  

III. LAW & ARGUMENT 

 The Eighth District Court of Appeals has explained that a party requesting a temporary 

restraining order and/or a preliminary injunction must show that:  

(1) there is a substantial likelihood that the plaintiff will prevail on 
the merits, (2) the plaintiff will suffer irreparable injury if the 
injunction is not granted, (3) no third parties will be unjustifiably 
harmed if the injunction is granted, and (4) the public interest will 
be served by the injunction. Cleveland v. Cleveland Elec. Illum. 

Co., 115 Ohio App.3d 1, 12, 684 N.E.2d 343 (8th Dist.1996). The 
party seeking injunctive relief must establish its right to such relief 
by clear and convincing evidence. Zavakos v. Zavakos Ents., Inc., 
63 Ohio App.3d 100, 103, 577 N.E.2d 1170 (2d Dist.1989). 

 
Kyrkos v. Superior Bev. Group, Ltd., 8th Dist. Cuyahoga No. 99444, 2013-Ohio-4597, ¶ 12. 

 No single factor is dispositive in the analysis. See id. at ¶ 13, citing Cleveland Elec. Illum. 

Co. at 14. Rather, the four factors must be balanced with the “flexibility which traditionally has 

characterized the law of equity.” Cleveland Elec. Illum. Co. at 14, quoting Friendship Materials, 
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Inc. v. Michigan Brick, Inc., 679 F.2d 100, 105 (6th Cir.1982). “When there is a strong 

likelihood of success on the merits, preliminary injunctive relief may be justified even though a 

plaintiff’s case of irreparable injury may be weak. In other words, what plaintiff must show as to 

the degree of irreparable harm varies inversely with what plaintiff demonstrates as to its 

likelihood of success on the merits.” Cleveland Elec. Illum. Co. at 14.  

 Here, Skindell is not only incredibly likely to succeed on the merits, he also presents a 

case of disastrous, and potentially deadly, irreparable harm. Skindell also readily satisfies the 

other two elements of the temporary restraining order/preliminary injunction analysis. A more 

detailed analysis of each element is set forth below.  

A. SKINDELL IS LIKELY TO SUCCEED ON THE MERITS. 

1. The Open Meetings Act Requires City Council To Conduct Its Business In 

Public.  

 

The Open Meetings Act provides that “[a]ll meetings of any public body are declared to 

be public meetings open to the public at all time.” R.C. 121.22(C). The General Assembly has 

made it clear that the Sunshine Laws “shall be liberally construed to require public officials to 

take official action and to conduct all deliberations upon official business only in open meetings 

unless the subject matter is specifically excepted by law.” R.C. 121.22(A). “Its very purpose is to 

prevent just the sort of activity that went on in this case — elected officials meeting secretly to 

deliberate on public issues without accountability to the public.” State ex rel. Cincinnati Post v. 

City of Cincinnati, 76 Ohio St.3d 540, 544, 668 N.E.2d 903 (1996). 

Accordingly, a public meeting must occur where a “meeting” is conducted by a “public 

body.” R.C. 122.21(B)(1)(a) expressly defines “public body” to include any council of a 

municipal corporation. Thus, the Lakewood City Council is a public body for the purposes of the 

Open Meetings Act. Similarly, the executive sessions detailed in the Complaint constituted 
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“meetings” as defined by R.C. 121.22(B)(2) as they were “prearranged discussion of the public 

business of the public body by a majority of its members.” As a result, the Lakewood City 

Council was required to conduct the executive sessions in public unless one of the statutory 

exceptions contained in R.C. 121.22(G) applied. None do.  

2. None Of The Executive Session Exceptions Apply To City Council’s Secret 

Deliberations Regarding The Agreement To The Close Lakewood Hospital. 

 

The Open Meetings Act’s requirement that public bodies take official action and conduct 

deliberations in open meetings is subject to only eight limited exceptions contained in R.C. 

121.22(G). These exceptions are to be “strictly construed.” State ex rel. Hardin v. Clermont 

County Bd. of Elections, 2012-Ohio-2569, 972 N.E.2d 115 ¶ 15 (12th Dist.).  

Here, the motions to enter the executive sessions at issue evidence that only two of these 

eight narrow exceptions are it issue. As discussed above, the executive sessions were allegedly 

entered to discuss “the potential purchase of property; the sale of real or personal property by 

competitive bid if disclosure of the information would result in a competitive advantage to the 

person whose personal, private interest is adverse to the general public interest; and/or pending 

litigation.” See, e.g., Agenda for the November 30, 2015 Committee of the Whole meeting.  

But, as discussed above, the actual stated purpose for these executive sessions was 

“[g]eneral conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland Clinic 

(referred 1/20/15).” See, e.g., id. For the reasons set forth in Section I, these general 

conversations do not meet either the R.C. 121.22(G)(2) or R.C. 121.22(G)(3) exceptions because 

the stated purpose for the executive sessions had nothing to do with the “purchase of property for 

public purposes, or for the sale of property at competitive bidding, if premature disclosure of 

information would give an unfair competitive or bargaining advantage to a person whose 
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personal, private interest is adverse to the general public interest,” (R.C. 121.22(G)(2)) or 

“[c]onferences with an attorney for the public body concerning disputes involving the public 

body that are the subject of pending or imminent court action.” R.C. 121.22(G)(3). In fact, as the 

motions to enter these executive sessions will show, City Council was conferencing with 

attorneys from Thompson Hine LLP, the law firm City Council hired to guide it through the 

process of shutting down the Lakewood Hospital. Thompson Hine LLP is not the law firm 

representing the City in the Graham case.  

As also discussed above, on December 7, 2015, City Council held an impromptu press 

conference where it announced that a deal had been reached to close the Lakewood Hospital. All 

seven members of City Council spoke at this press conference and outlined their reasons for 

supporting the agreement. Yet, no pubic deliberations with respect to the agreement ever took 

place. How City Council could have possibly held a unanimous press conference to 

announce its agreement with regard to the most important issue facing the City, without 

ever having deliberated on the matter, is unknown. Thus, one can only conclude that City 

Council either unlawfully deliberated on the agreement to close the Lakewood Hospital in the 

executive sessions, or outside of noticed City Council meetings altogether.  

In any event, where a public body such as City Council has sought to invoke one of the 

R.C. 121.22(G) public meeting exceptions, a plaintiff need only demonstrate that the public was 

excluded from a meeting. It is then the burden of the public body to prove that a proper 

exception existed for excluding the public from the meeting. As the 12th District has explained: 

[I]n an action brought under R.C. 121.22, the plaintiff or relator 
initially carries his or her burden by showing that a meeting of the 
majority of the members of a public body occurred and that the 
general public was excluded from that meeting. Once the plaintiff 
or relator demonstrates the above, the burden then shifts to the 
public body to produce or go forward with evidence that the 
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challenged meeting fell under one of the exceptions of R.C. 
121.22(G). After the public body comes forward with such 
evidence, the burden then shifts to the plaintiff or relator to come 
forward with evidence that the exception claimed by the public 
body is not applicable or valid. If the plaintiff or relator cannot 
show that the exception is inapplicable or invalid, he has failed to 
prove the public body violated OMA, that is, he has failed to meet 
his burden of proof. If, on the other hand, the plaintiff or relator 
can show that the exception is not applicable or not valid, he has 
met his burden of proof. 

 
Clermont County Bd. of Elections, 2012-Ohio-2569, at ¶ 25. 
 
 This is a burden City Council cannot meet.  

 

3. The Agreement To Close The Lakewood Hospital Is Invalid. 

 

Based on the above, it is evident that City Council conducted unlawful secret 

deliberations regarding the agreement to close the Lakewood Hospital. No public deliberations 

with respect to the agreement ever took place and it is beyond comprehension to believe that City 

Council held a press conference to announce that it had reached the agreement without ever 

deliberating on the issue. Thus, it is clear that City Council either unlawfully deliberated about 

the agreement in the illegal executive sessions or held private meetings to discuss the agreement 

that were never noticed to the public as required by R.C. 121.22(F).  

As a result of these unlawful deliberations, the agreement to close the Lakewood Hospital 

set to be approved by City Council on December 21, 2015 is invalid. R.C. 121.22(H) provides 

that:  

A resolution, rule, or formal action of any kind is invalid unless 
adopted in an open meeting of the public body. A resolution, rule, 
or formal action adopted in an open meeting that results from 
deliberations in a meeting not open to the public is invalid unless 
the deliberations were for a purpose specifically authorized in 
division (G) or (J) of this section and conducted at an executive 
session held in compliance with this section. 
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 Here, the agreement to close Lakewood Hospital was the direct result of repeated secret 

deliberations in meetings that were not open to the public. And, as discussed above, those 

meetings were not for a purpose specifically authorized by R.C. 121.22(G).1 Accordingly, the 

agreement to close the Lakewood Hospital is invalid, even if City Council does later adopt the 

agreement in open session. See, e.g., Bd. of Trs. of the Tobacco Use Prevention & Control 

Found. v. Boyce, 127 Ohio St.3d 511 (2010) (holding that a $190,000,000 contract was invalid 

where the contract was formed due to deliberations in executive session upon matters that were 

required to be discussed in open session); Piekutowski v. S. Cent. Ohio Edn. Serv. Ctr. 

Governing Bd., 161 Ohio App.3d 372, 2005-Ohio-2868, ¶ 19 (4th Dist.) (holding that resolution 

adopted in open session was invalid where, in an executive session, board members gave 

personal opinions and indicated how they would vote on the proposal); Mansfield City Council v. 

Richland Cty. Council AFL-CIO, 5th Dist. No. 03 CA 55, 2003 Ohio App. LEXIS 6654 (Dec. 

24, 2003) (holding that council’s decision was invalid where it reached its conclusion based on 

comments in executive session and acted according to that conclusion); Gannett Satellite 

Information Network, Inc. v. Chillicothe City School Dist. Bd. of Edn., 41 Ohio App.3d 218, 221 

(4th Dist. 1988) (holding that a “violation of the Sunshine Law cannot be ‘cured’ by subsequent 

open meetings if the public body initially discussed matters in executive session that should have 

been discussed before the public”). 

 Based on the foregoing, Skindell has demonstrated that he is highly likely to succeed on 

the merits. Accordingly, this element weighs heavily in favor of granting injunctive relief.  

 

 

                                                 
1 Likewise, R.C. 121.22(J), which deals with meetings of a veterans service commission, is not 
applicable.  
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B. SKINDELL WILL SUFFER IRREPARABLE HARM ABSENT INJUNCTIVE 

RELIEF. 

 

Skindell easily satisfies the irreparable harm element of the analysis. In fact, pursuant to 

R.C. 121.22(I)(3), “[i]rreparable harm and prejudice to the party that sought the injunction shall 

be conclusively and irrebuttably presumed upon proof of a violation or threatened violation of 

this section.” (Emphasis added.) Based on the allegations set forth in the Complaint and 

discussed above in Section III(A), Skindell has set forth ample proof of numerous violations of 

the Open Meetings Act. As a result, this Honorable Court must conclusively and irrebuttably 

presume that Skindell will be irreparably harmed if injunctive relief does not issue. Accordingly, 

this element weighs heavily in favor of granting injunctive relief.  

C. THE PUBLIC INTEREST WILL BE SERVED BY ISSUANCE OF INJUNCTIVE 

RELIEF. 

 

Not only will the public interest be served by issuance of injunctive relief, members of 

the public may actually have their lives saved by it. If City Council is not enjoined from taking 

action on Ordinance 49-15 and the agreement to close the Lakewood Hospital while this case is 

pending, CCF will “take immediate steps * * * to cease inpatient hospital operations and wind-

down other operations,” as soon as the agreement to close the Lakewood Hospital is formally 

approved on December 21, 2015. The immediate removal of vital medical services from the 

Lakewood Hospital will cause direct and substantial harm to the public interest by denying these 

critical medical services to the citizens of Lakewood. Whether this injunction issues may indeed 

be a matter of life and death.  

Moreover, injunctive relief is the prescribed remedy by the Open Meetings Act. R.C. 

121.22(I)(1) provides that “[u]pon proof of a violation or threatened violation of this section in 

an action brought by any person, the court of common pleas shall issue an injunction to compel 
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the members of the public body to comply with its provisions.” (Emphasis added.) Accordingly, 

this factor weighs strongly in favor of granting injunctive relief.  

D. NO THIRD-PARTIES WILL BE UNJUSTIFIABLY HARMED IF INJUNCTIVE 

RELIEF IS GRANTED.  

 

Finally, no third-parties will be unjustifiably harmed if City Council is enjoined from 

acting on the agreement to close the Lakewood Hospital. As it currently stands, LHA (and CCF, 

as the sole member of LHA) is required to operate the Lakewood Hospital pursuant to a lease 

with the City that runs for another ten years. While LHA and CCF certainly desire to no longer 

operate the Lakewood Hospital, as evidenced by the agreement to close the Lakewood Hospital, 

it cannot be said that requiring a third-party to carry out its contractual obligations during the 

pendency of this lawsuit constitutes any sort of harm, let alone unjustifiable harm. Moreover, to 

extent City Council attempts to soften the blow of its various Sunshine Law violations by 

arguing that it has not agreed to close the Lakewood Hospital and that the result of the December 

21, 2015 vote is allegedly still an open question, then it must follow that City Council cannot be 

harmed in any way by simply delaying the vote, as, under this theory, there is allegedly no 

guarantee that City Council will actually vote to close the Lakewood Hospital. Accordingly, this 

factor weighs in favor of granting injunctive relief.  

IV. BOND STATEMENT 

 Civ.R. 65(C) provides that “[n]o temporary restraining order or preliminary injunction is 

operative until the party obtaining it gives a bond executed by sufficient surety, approved by the 

clerk of the court granting the order or injunction, in an amount fixed by the court or judge 

allowing it, to secure to the party enjoined the damages he may sustain, if it is finally decided 

that the order or injunction should not have been granted.” Skindell maintains that no bond 

should be required in this case, as City Council will not sustain any damages if a temporary 

LKWD-PRR231_001019

LKWD-PRR231_001019



 

 - 14 -

restraining order and preliminary injunction issue. Rather, the requested injunctive relief will 

cause the City to maintain ownership and control of a public hospital valued at $71,000,000 and 

assets valued in excess of $54,000,000 instead of the significantly smaller sum the City will 

receive in exchange for the hospital and its assets under the agreement to close the Lakewood 

Hospital. Moreover, to the extent the Lakewood Hospital loses money while this lawsuit is 

pending, those losses are not borne by the City or City Council, but rather by LHA and/or CCF 

pursuant to the agreement to close the Lakewood Hospital, lease between the City and LHA, and 

the definitive agreement between LHA and CCF. Accordingly, there is no need for any bond to 

be posted in this matter, as no defendant stands to sustain any damages if injunctive relief issues.  

V. CONCLUSION 

 Based on the foregoing, Skindell is entitled to a temporary restraining order and 

preliminary injunction enjoining City Council from taking any votes with respect to the 

operation or closure of the Lakewood Hospital, including, but not limited to, voting on 

December 21, 2015 to approve Ordinance 49-15 and the agreement to close the Lakewood 

Hospital or any other substantially similar ordinance or agreement.  

Respectfully submitted, 

  _____________________________________________
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I. INTRODUCTION 

 

Plaintiff-Appellant Michael J. Skindell (“Skindell”) submits this Reply Brief 

to address certain factual and legal inaccuracies contained in the Answer Brief 

(“AB”) of Defendants-Appellees Mary Louise Madigan, Ryan Nowlin, David W. 

Anderson, Thomas R. Bullock III, Shawn Juris, Cindy Marx, Samuel T. O’Leary 

(“Councilman O’Leary”), Lakewood City Council (“City Council”), and The City of 

Lakewood, Ohio (“City”) (collectively, “Defendants”). 

II. STATEMENT OF THE FACTS 

 

In their Facts of Record, Defendants attempt to argue that City Council 

publicly deliberated about the development of the Master Agreement throughout 

2015. But what Defendants cannot show, which they must be able to show in order 

to prevail in this case, is that City Council engaged in public discussion between 

its members regarding the development of the Master Agreement. See AB at 28 

(defining “deliberations’). There is simply no testimony in the record that City 

Council engaged in any public deliberations regarding the development of the 

Master Agreement prior to the December 7, 2015 press conference where City 

Council announced that “Lakewood Hospital is closing” and that “City Council has 

concluded its deliberations and is ready to move forward with” closing Lakewood 

Hospital. R. 1 at ¶ 80; T. 96:5–7. 

In a pained attempt to provide evidence of public deliberations, Defendants 

cite to testimony from Councilman O’Leary regarding his belief that deliberations 
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occurred.1 See Answer Brief at 5; T. 77:4–9; T. 79:1–5. But, as Councilman O’Leary’s 

clarifying testimony made perfectly clear, his belief was due to his severe 

misunderstanding of what it actually means to deliberate. As Councilman O’Leary 

explained: “I consider council gathering as a united body to hear public comment 

about the issues that it’s considering to be deliberation.” T. 84:6–9. He then 

admitted that “there was no discussion between council members at this meeting 

just listening to public comment,” T. 84:10–13, and that there was no public 

discussion between City Council members regarding the development of the Master 

Agreement at City Council’s November 16, November 23, and November 30, 2015 

meetings leading up to the December 7, 2015 press conference. T. 87:21–88:2.   

III. LAW AND ARGUMENT 

A. EVIDENTIARY RECORD BEFORE THE COURT 

On pages 16–18 of their Answer Brief, Defendants object to Skindell’s 

discussion of certain record evidence more or less on the basis that it is devastating 

to their case. As Defendants admit on page 18 of their Answer Brief, App.R. 9(A)(1) 

provides that: “The original papers and exhibits thereto filed in the trial court, the 

transcript of proceedings, if any, including exhibits, and a certified copy of the 

                                                 
1
 Defendants also cite to testimony from Dean Dilzell (“Dilzell”) and Dr. Terence 

Kilroy (“Dr. Kilroy”) in their attempt to show that public deliberations occurred. But 

all Dilzell and Dr. Kilroy testified to is that the public was given the opportunity to 

comment regarding the closure of Lakewood Hospital and that City Council 

members made statements to the public and each other about topics unknown. See 

Answer Brief at 4–5. See also T. 32:7 (Dr. Kilroy testifying that City Council 

members “made general statements”); T. 20:2–4 (Dilzell affirming that City Council 

members “made statements to one another” about unspecified topics). Neither 

Dilzell nor Dr. Kilroy testified that City Council engaged in public deliberations on 

the Master Agreement prior to the December 7, 2015 press conference. 
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docket and journal entries prepared by the clerk of the trial court shall constitute 

the record on appeal in all cases.” Yet, Defendants then oddly object to Skindell’s 

citations to his Verified Complaint, an “original paper * * * filed in the trial court.” 

The U.S. Supreme Court has explained that “a preliminary injunction is 

customarily granted on the basis of procedures that are less formal and evidence 

that is less complete than in a trial on the merits.” Univ. of Texas v. Camenisch, 451 

U.S. 390, 395 (1981). Accordingly, for purposes of a preliminary injunction, 

uncontested factual testimony presented in affidavits is usually “taken as true.” 

Elrod v. Burns, 427 U.S. 347, 350 (1976), fn. 1. See also Hobby Lobby Stores, Inc. v. 

Sebelius, 723 F.3d 1114, 1146 (10th Cir.) (en banc), aff’d, 134 S. Ct. 2751 (2014) 

(“the government nowhere contested the factual adequacy or accuracy of [the] 

allegations, and given that those allegations were established through a verified 

complaint, they are deemed admitted for preliminary injunction purposes”); 11A 

Wright & Miller, et al., Fed. Prac. & Proc. Civ. Section 2949 (3d Ed.2015) 

(“[W]ritten evidence is presumed true if it is not contradicted”). 

Here, Skindell’s Verified Complaint provided a link to a video of City 

Council’s December 7, 2015 press conference, R. 1 at ¶ 73, and accurate 

transcription of comments made by City Council members at the press conference. 

R. 1 at ¶¶ 74–76, 78–80. The Trial Court took judicial notice of the press conference. 

See T. 96:5–8. And Defendants have never contested the accuracy of the evidence 

related to the press conference. Yet, Defendants now argue that this Court should 

ignore what they mischaracterize as “materials that were not before the Trial 
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Court,” even though this very evidence was presented to the Trial Court through a 

Verified Complaint. Answer Brief at 17. This Court must reject Defendants’ plea to 

ignore uncontested evidence and follow U.S. Supreme Court precedent in accepting 

the uncontested evidence in Skindell’s Verified Complaint as true.2  

B. COMBINING THE PRELIMINARY INJUNCTION HEARING WITH 

THE TRIAL ON THE MERITS WAS AN ABSUE OF DISCRETION. 

 

 It is hard to imagine a more serious abuse of discretion than a trial court 

forcing a plaintiff to go trial, without prior notice, just one business-day after the 

plaintiff filed his lawsuit. Regrettably, that is exactly what happened to Skindell in 

this case. This Court must not allow this miscarriage of justice to stand.  

  As an initial matter, Defendants made up their own set of facts in arguing 

that Skindell received ample prior notice of the potential for consolidation. 

Contrary to Defendants’ assertions on page 19 of the Answer Brief, the undersigned 

was not sent a copy of Defendants’ Motion to Consolidate by email and the Trial 

Court’s electronic filing system did not send the undersigned notice of the Motion to 

Consolidate until after the preliminary injunction hearing had already commenced. 

 Defendants’ assertion that Skindell had a full and fair opportunity to prepare 

his case is, quite simply, laughable. Skindell was forced to go to trial, without 

prior notice, the next business-day after filing his lawsuit. Contrary to 

Defendants’ totally unfounded assertions, Skindell did not “choose the timing of 

                                                 
2 Bizarrely, Defendants also argue that this Court should reject Skindell’s brief 

citation to the deposition transcript of Lakewood’s Mayor, Michael P. Summers 

(“Mayor Summers”), because it allegedly contains facts that are subject to 

reasonable dispute. See Answer Brief at 17–18. Apparently, Defendants believe 

Mayor Summers’ sworn deposition testimony is not to be trusted.  
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when he filed suit” “for political purposes.” Answer Brief at 22. Rather, he filed suit 

just 11 days after City Council issued the shocking announcement that it had 

“concluded its deliberations” and reached an agreement to close Lakewood Hospital. 

R. 1 at ¶ 80; T. 96:5–7. While Skindell knew that City Council was not conducting 

public deliberations with regard to the development of the Master Agreement, he 

had no reason to know that City Council was at the same time developing the 

Master Agreement in secret until City Council’s December 7, 2015 announcement. 

 There is nothing that can be said about Defendants’ contention that Skindell 

should have conducted pre-suit depositions (to which Defendants would have surely 

objected) or served public records requests on the City (which, in the undersigned’s 

past dealings with the City, have only been responded to after seeking mediation 

with the Ohio Attorney General’s Public Records Division) in the 11 days between 

the press conference and Skindell filing this lawsuit. Rather, a dumbfounded stare 

is the only appropriate response. The same holds true for Defendants’ argument 

that Skindell could have subpoenaed witnesses to testify at the preliminary 

injunction hearing/trial. Even if Skindell could have somehow actually served 

subpoenas in the one-business day period between filing his lawsuit and the 

preliminary injunction hearing/trial, such subpoenas would not have been 

enforceable for not providing sufficient notice to the parties being subpoenaed.  

 Defendants’ also fail in their attempts to distinguish the clear legal precedent 

explaining just how inappropriate it was for the Trial Court to consolidate the 

preliminary injunction hearing with the trial on the merits after the fact and with 
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no prior notice to the parties. The controlling precedent on this issue is contained in 

Turoff v. Stefanac, 16 Ohio App.3d 227, 475 N.E.2d 189 (8th Dist.1984). Wholly 

ignoring this Court’s actual holding in Turoff, Defendants quibble about factual 

differences with the instant case. Of course, this is all Defendants can do to distract 

the Court from Turoff’s controlling syllabus law, which holds: 

Where a hearing on an application for a preliminary 

injunction is to be consolidated with a trial on the merits, 

Civ. R. 65(B)(2) requires the court to issue a 

‘consolidation’ order before the hearing, thus 

providing the parties with notice that the case is, in 

fact, being heard on the merits.  (Emphasis added.) 

 

Turoff at paragraph two of the syllabus. 

 

 Here, the Trial Court did not issue a consolidation order before the 

preliminary injunction hearing. Accordingly, the Trial Court abused its discretion in 

consolidating the preliminary injunction hearing with the trial on the merits just 

one business-day after Skindell filed his lawsuit. 

C. THE R.C. 121.22(G)(3) EXCEPTION DOES NOT APPLY TO 

DELIBERATIONS OVER THE FUTURE OF LAKEWOOD HOSPITAL.   

 

Under Defendants’ convoluted theory, since the litigation in Graham v. City 

of Lakewood, Cuyahoga C.P. Case No. CV-15-846212 (Judge O’Donnell) (“Graham 

case”) sought to prevent City Council from engaging in further plans, discussions, 

and negotiations with CCF and LHA regarding the closure of Lakewood Hospital, 

City Council could properly deliberate about its further plans, discussion, and 

negotiations with CCF and LHA to close Lakewood Hospital in executive session 

under the R.C. 121.22(G)(3) “pending litigation” exception. This is clearly wrong.  
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To be clear, Skindell does not dispute Defendants’ assertions on page 26 of 

their Answer Brief that City Council could properly enter executive session under 

R.C. 121.22(G)(3) “to discuss pending litigation against the City, the impact it has 

or will have on negotiations concerning Lakewood Hospital, and simply whether to 

engage in negotiations or discussion at all with CCF and LHA” in light of the 

Graham case. But Defendants’ additional argument that City Council could 

deliberate in executive session to develop the entire Master Agreement because the 

Graham case sought to prevent them from doing exactly that simply defies logic and 

has no basis in the law. Rather, City Council needed to separate its discussion of the 

Graham case and its potential impact on discussion with LHA and CFF from its 

deliberations regarding the actual development of the Master Agreement. See 

Springfield Local Sch. Dist. Bd. of Edn. v. Ohio Assn. of Pub. School Emp., Local 

530, 106 Ohio App.3d 855, 867, 667 N.E.2d 458 (9th Dist.1995). 

Moreover, this Court’s holding in Chudner v. Cleveland City School Dist., 8th 

Dist. Cuyahoga No. 6572, 1995 Ohio App. LEXIS 3303 (Aug. 10, 1995) does not 

stand for the proposition that any “items discussed in executive session with an 

attorney concerning litigation broadly apply to everything during that executive 

session” as Defendants’ contend. Answer Brief at 26. Rather, the Chudner court 

held that the Cleveland school board properly discussed multiple topics in executive 

session that were the subject of “court-ordered mandates put in place as corrective 

measures” in the case of Reed v. Rhodes. See Chudner at *8. Here, no court-ordered 

mandates have issued from the Graham case, rendering Chudner inapposite.  
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Defendants’ argument that deliberation about the entire Master Agreement 

in executive session was permissible because half a page of the 91-page Master 

Agreement contains a mutual waiver of claims similarly falls flat. While City 

Council could have met with legal counsel in executive session to discuss the impact 

of the waiver clause on the Graham case, its deliberations regarding the remainder 

of the Master Agreement had to occur in public. See Springfield at 867.  

D. CITY COUNCIL’S EXECUTIVE SESSIONS WERE SUBJECT TO THE 

OPEN MEETINGS ACT. 

 

Defendants also argue that the Open Meetings Act does not apply to City 

Council’s 11 executive sessions from September 8, 2015, through December 7, 2015, 

because they were simply investigative or information-gathering sessions with legal 

counsel. See Answer Brief at 28–32. Skindell agrees that a public body’s 

investigative or information-gathering sessions with its legal counsel are not 

“meetings” as defined by the Open Meetings Act so long as no deliberations occur. 

See Cincinnati Enquirer v. Cincinnati Bd. of Edn., 192 Ohio App.3d 566, 2011-Ohio 

703, 949 N.E.2d 1032, ¶¶ 14–15 (1st Dist.).  

But, Defendants admit that deliberations did occur during the 

executive sessions, totally defeating this argument. As Defendants openly admit, 

“the further plans, discussions, and negotiations between the City, LHA, and CCF 

regarding the potential closure of Lakewood Hospital * * * effectively encompassed 

almost every single facet of the deliberations City Council had since Resolution 

8817-15 passed on September 8, 2015 authorizing the City’s director of law to 

negotiate with CCF and LHA.” Answer Brief at 25–26.  
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As discussed above in Section II, the record shows that City Council held no 

public deliberations regarding the potential closure of Lakewood Hospital. 

Accordingly, these deliberations must have occurred in the executive sessions, a fact 

confirmed by Defendants’ hand-picked witness — Councilman O’Leary. See T. 66:8–

17 (explaining that “discussions relating to negotiating with the Cleveland Clinic 

and/or closing Lakewood Hospital” were held in executive session due to the 

Graham case). See also Answer Brief at 26 (arguing that the Graham case 

permitted City Council to have “discussions concerning the development of a 

potential agreement with CCF and LHA” in executive session).  

E. THE CITY’S $1 PROPERTY PURCAHSE DID NOT ALLOW SECRET 

DELIBERATION REGARDING THE ENTIRE MASTER AGREEMENT. 

 

Skindell does not dispute that City Council could properly enter executive 

session under R.C. 121.22(G)(2) to consider the purchase of certain real property for 

$1.00 as part of the Master Agreement. But this $1.00 purchase of property,3 which 

encompassed five lines of the 91-page Master Agreement, did not allow City Council 

to deliberate in executive session with regard to every single other provision of the 

Master Agreement. Rather, City Council needed to separate its discussion of the 

$1.00 property purchase from deliberation regarding the remaining 99% of the 

Master Agreement. See Springfield, 106 Ohio App.3d 855, at 867.  

F. THE DOCTRINE OF LACHES IS COMPLETELY INAPPLICABLE. 

 

                                                 
3 Skindell notes that title to these properties would have automatically reverted to 

the City upon the dissolution of LHA.  
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As an initial matter, Defendants made no argument regarding laches before 

the Trial Court. See R. 13 (omitting the same). As a result, this argument is waived 

because appellate courts “are precluded to hear a claim raised for the first time on 

appeal.” Scott v. Kindred Transitional Care & Rehab., 8th Dist. Cuyahoga No. 

103256, 2016-Ohio-495, ¶ 12.  

And, even if the laches argument is not waived, it still fails. Laches applies 

when there is an “unreasonable delay or lapse of time in asserting a right.” State ex 

rel. Polo v. Cuyahoga Cty. Bd. or Elections, 74 Ohio St.3d 143, 145, 656 N.E.2d 1277 

(1995). Here, Skindell filed this lawsuit a mere 11 days after the December 7, 2015 

press conference and prior to City Council’s final vote formally adopting Ordinance 

49-15 and the Master Agreement — an eminently reasonable timeframe to obtain 

counsel and prepare a lawsuit. Curiously, Defendants base their argument on the 

proceedings in this Court4 despite the fact that they are completely irrelevant to the 

laches analysis, which focuses on unreasonable delay in asserting a right, not the 

speed of the proceedings after the right has been asserted. See id. Because Skindell 

did not unreasonably delay filing this lawsuit, laches does not apply.  

IV. CONCLUSION 

Based on the foregoing, Plaintiff-Appellant Michael J. Skindell respectfully 

requests that this Court SUSTAIN Assignment of Error Nos. 1, 2 and 3.    

                                                 
4
 Even if proceedings in this Court were relevant to the laches analysis, Defendants’ arguments 

still fail. For instance, Defendants complain that Skindell did not seek to place this appeal on the 

accelerated calendar pursuant to Loc.App.R. 11.1. But, only cases where no transcript is required 

or where the transcript and all other evidentiary materials consist of 100 or fewer pages may be 

assigned to the accelerated calendar. See Loc.App.R. 11.1(A). Here, the transcript and other 

evidentiary materials are in excess of 100 pages. Defendants also chastise Skindell for requesting 

an extension of time to file his appellate brief despite the fact that Defendants did the same.  
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Respectfully submitted, 

     /s/ Sean Koran      

      Matthew John Markling (0068095) 

Sean Koran (0085539) 

McGown & Markling Co., L.P.A. 

1894 North Cleveland-Massillon Road 

Akron, Ohio 44333 

Telephone:  1.330.670.0005 

Facsimile:  1.330.670.0002 

Email: mmarkling@mcgownmarkling.com 

                    skoran@mcgownmarkling.com 

 

Attorneys for Plaintiff-Appellant 

Michael J. Skindell 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the foregoing will be sent via email and the 

court’s electronic filing system, on May 2, 2016, to the following: 

Robert E. Cahill (0072981) 

Sutter O’Connell Co. 

1301 East 9th Street 

3600 Erieview Tower 

Cleveland, Ohio 44114 

Telephone: 1.216.928.2200 

Facsimile: 1.216.928.4400 

Email: rcahill@sutter-law.com 

 

Kevin M. Butler (0074204) 

City of Lakewood, OH — Law Director 

12650 Detroit Road 

Lakewood, Ohio 44107 

Telephone: 1.216.529.6030 

Facsimile: 1.216.228.2514 

Email: kevin.butler@lakewoodoh.net 

 

Attorneys for Defendants-Appellees Mary Louise Madigan Ryan Nowlin, David W. 

Anderson, Thomas R. Bullock III, Shawn Juris, Cindy Marx, Samuel T. O’Leary, 

Lakewood City Council, and The City of Lakewood, Ohio 
 

      /s/ Sean Koran     

      Sean Koran (0085539) 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Tuesday, December 29, 2015 5:23 PM
To: Juris, Shawn; O'Malley, Daniel; Litten, John; John Litten
Subject: Fwd: Taxpayer Request for Legal Action to Preserve Lakewood Hospital
Attachment(s): "2015.12.29.TaxpayerDemandLetter.pdf"

Copying you on this email.

Kevin M. Butler
City of Lakewood | Law Department
kevin.butler@lakewoodoh.net
(216) 529-6034
Sent by mobile

-------- Original message --------
From: Christopher DeVito <chrismdevito@gmail.com>
Date: 12/29/2015 3:55 PM (GMT-05:00)
To: "Butler, Kevin" <Kevin.Butler@lakewoodoh.net>
Cc: Steve Dever <astevendever@aol.com>, "Summers, Mike"
<Mike.Summers@lakewoodoh.net>, "Madigan, Mary" <Mary.Madigan@lakewoodoh.net>,
"Bullock, Tom" <Tom.Bullock@lakewoodoh.net>, jbekeny@ccf.org, "Anderson, David"
<David.Anderson@lakewoodoh.net>, "O'Leary, Sam" <Sam.OLeary@lakewoodoh.net>,
shawn.jurs@lakewoodoh.net, "Marx, Cynthia" <cindy.marx@lakewoodoh.net>, "Nowlin, Ryan"
<Ryan.Nowlin@lakewoodoh.net>, Nancy Krajcer <nancykrajcer@gmail.com>
Subject: Fwd: Taxpayer Request for Legal Action to Preserve Lakewood Hospital

Mayor and Council, 

Pllease see email below and attached letter sent to the law director today.

Chris

---------- Forwarded message ----------

From: Nancy Krajcer <nancykrajcer@gmail.com>
Date: Tue, Dec 29, 2015 at 3:15 PM
Subject: Taxpayer Request for Legal Action to Preserve Lakewood Hospital
To: "Kevin M. Butler" <kevin.butler@lakewoodoh.net>

Mr. Butler,

Attached please find correspondence from Mr. DeVito in the above matter.

Nancy Krajcer
nancykrajcer@gmail.com
Assistant to Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito Co., L.P.A.
623 West Saint Clair Avenue, Cleveland, OH 44113-1204
Phone 216-687-1212 / Fax 216-621-2951
www.mmd-law.com

-- 
Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito, Co., L.P.A.
623 West Saint Clair Avenue
Cleveland, Ohio 44113-1204
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Work 216-687-1212 and Fax 216-621-2951
Email ChrisMDeVito@gmail.com
Web www.mmd-law.com

NOTICE: This E-mail (including attachments) is covered by the Electronic
Communications Privacy Act, 18 U.S.C. 2510-2521, is confidential, and may be
legally privileged.  If you are not the intended recipient, you are hereby notified that
any retention, dissemination, distribution or copying of this communication is
prohibited. Please reply to the sender that you have received the message in error,
then delete it.  Thank you.  CMD
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Phillips & Co. L.P.A. 

Attorneys and Counsellors at Law 

P.O. Box 269 

Kevin Butler 

Law Director, City of Lakewood 

12650 Detroit Ave. 

Lakewood, Ohio 44107 

Dear Mr. Butler: 

Avon Lake, Ohio 44012 

(440) 933-9142 

Fax No. (440) 930-0747 

March 7, 2016 

Re: Taxpayers Demand Letter 

Ordinance No. 49-15 

Please be advised that I represent the following taxpayer, elector, resident and citizen in 

the City of Lakewood, Mauricia Van De Kerkhoff, and the Ohio Citizens for Honesty, Integrity 

and Openness in Government Ltd. ("Taxpayers"). Pursuant to ORC Section 749.02 and 749.03 

there is a mandatory requirement that the Master Agreement passed by Ordinance No. 49-15 be 

subject to a mandatory referendum and such vote shall be held at the next general election in 

November 2016. 

Accordingly, on behalf of the Taxpayers, a legal demand is being made upon to order 

Lakewood City Council to perform their mandatory duty and place Ordinance No. 49-15 on the 

November 2016 general election. If Lakewood City Council should fail to perform their 

mandatory duty and place Ordinance No. 49-15 on the November 2016 general election as 

mandated, then a demand is being placed upon you to bring the necessary legal action as is 

provided for in ORC §733.56 through §733.59, the common law, and the Lakewood City Charter 

Article VII, Section 1 against the City of Lakewood and its City Council to compel them to 

perform their mandatory duties provided for by ORC Section 749.02 and 749.03 to submit to the 

voters of the City of Lakewood for their approval or rejection Ordinance No. 49-15. Your 

immediate attention towards this matter is requested. Time is of the essence. 

Sincerely yours, 

Gerald W. Phillips 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Monday, June 22, 2015 11:22 AM
To: Summers, Mike; Siley, Dru; Pae, Jennifer; Anderson, David; Bullock, Tom; Juris, Shawn;
Madigan, Mary; Marx, Cynthia; Mary Madigan; Nowlin,Ryan; O'Leary, Sam
CC: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)
Subject: Hospital matters: a general update
Attachment(s): "A. Boutros to M. Summers 06192015.pdf", "Appraisal Westlake Medical
Campus 850 Columbia Rd..pdf", "Graham v. Lakewood - transcript 06042015.pdf", "D. Donley to
A. Boutros 06192015.pdf"

Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential. 
 
I hope you had a nice weekend.  Prior to Council’s Committee of the Whole meeting
tonight, here’s an update on our status related to the proposal before you:
 
Other healthcare systems: You may by now have read the developments from last
Friday, namely that MetroHealth’s Dr. Boutros sent Mayor Summers a letter that day
(attached) indicating his system is not interested in running Lakewood Hospital as an
inpatient facility.  (Here are links to articles on this update, from Crain’s and
Cleveland.com.)  At the same time as that letter came to us, I received a copy of a letter
(attached) from the Cleveland Clinic’s chief of staff, Dr. Donley, to Dr. Boutros, reassuring
Dr. Boutros that the Clinic would not stand in the way of MetroHealth submitting a
proposal for the site.  Dr. Donley’s letter is of less consequence now, and I’m not sure
how the two letters interrelate, if at all, but nonetheless I view this is as a fairly significant
development.  Note: Part of the scope of Huron’s work is to determine whether
Subsidium’s process might have yielded additional suitors for the operation of a
healthcare facility in Lakewood.  That won’t change with this news.
 
New master agreement: Robyn and I have been in conversations with Clinic and
Lakewood Hospital Association attorneys about the timing of the drafting a new master
agreement, always sure to caution the other parties that the city must complete its due
diligence process before we decide to engage in negotiating a deal.  Huron’s and your
input would, of course, be important contributions to this work if it came to pass.  In the
interim, we’ve requested updates to the master agreement from the Clinic, to the extent
the Clinic would propose to adjust certain items (for example, the location of the new
family health center).  We’ve also requested a listing of attachments to the master
agreement and who the Clinic proposes would draft each of those documents.  We have
no attachments at this point; they’re nothing less than essential to giving us all an
understanding of the deal being proposed. 
 
Huron Consulting’s work: Huron Consulting has begun its work on our behalf.  It’s
expected we’ll have the first deliverable from Huron – the firm’s views on healthcare
trends – this week.  By July 15, we should have the result of Huron’s work with respect to
Subsidium’s engagement and the analysis of the definitive agreement’s financial
covenants.  By July 22, we should have the result of Huron’s work on Lakewood Hospital’s
financial position and management fees, including a comparison with industry
benchmarks.  
 
Litigation: We’ve obtained a transcript of the pretrial conference from the June 4 hearing
in Graham v. City of Lakewood before Judge John O’Donnell.  I’ve attached the transcript
for your review on the off chance you’d find compelling a bunch of lawyers talking.  We
continue to work through the claims process with our insurer, Trident, in order to
minimize our expense defending the lawsuit.  Meanwhile, we’ve retained Brzytwa, Quick
and McCrystal LLC to join this department in defending the suit.  Motions to dismiss from
all defendants are due by July 10, and it’s expected all defendants will file such motions. 
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The plaintiffs would have until the second week of September to file responses to those
motions.
 
Real estate: The appraisal of the medical facility at 850 Columbia Road, ordered and
paid for by its owner, Lakewood Hospital Association, is in and was shared with us on
Friday.  I’ve attached it for your review.
 
See you tonight in Committee of the Whole.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com
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THE STATE OF OHIO,   )1
                     )  SS:  JOHN P. O'DONNELL, J.
COUNTY OF CUYAHOGA.  )2

                IN THE COURT OF COMMON PLEAS3
                       (CIVIL BRANCH)

4
EDWARD GRAHAM, et al.,        )
                              )5
          Plaintiffs,         )
                              )6
       vs.                    )     Case No. CV-15-846212
                              )7
CITY OF LAKEWOOD, et al.,     )
                              )8
          Defendants.         )

9
                            - - -
                  TRANSCRIPT OF PROCEEDINGS10
                            - - -

11

12
APPEARANCES:

13
     Christopher M. DeVito, Esq.,
         On behalf of the Plaintiff;14
     Kevin M. Butler, Esq., and E. John Brzytwa, Esq., and
     Robert Cahill, Esq.,15
         On behalf of Defendants City of Lakewood and
         Mayor Michael Summers;16
     James Wooley, Esq., and Tracy Stratford, Esq.,
         On behalf of Defendants The Cleveland Clinic and17
         Delos Cosgrove, M.D.;
     Jeffrey R. Huntsberger, Esq., and Ann M. Hunt, Esq.,18
         On behalf of Defendants Lakewood Hospital
         Association and Thomas Gable;19
     Thomas M. Ehrnfelt, Esq.,
         On behalf of Defendants Lakewood Hospital20
         Foundation and Kenneth Haber;
     Katherine A. Klaeren, Esq.,21
         On behalf of Defendant Subsidium Healthcare, LLC.

22

23

Kerri L. Nestor, RPR24
Official Court Reporter
Cuyahoga County, Ohio25

LKWD-PRR231_001050

LKWD-PRR231_001050



2

THURSDAY AFTERNOON SESSION, JUNE 4TH, 20151

               PROCEEDINGS2

        THE COURT:             All right.  We're3

on the record in Edward Graham, et al. versus City4

of Lakewood, et al.  This is Case No. 846212.5

Chris DeVito is here representing the Plaintiffs.6

        Mr. DeVito, other than Mr. Graham, are any7

other named Plaintiffs present?8

        MR. DeVITO:            No, your Honor.9

        THE COURT:             Okay.  Who's going10

to speak for Lakewood?  Mr Butler?11

        MR. BUTLER:            Mr. Brzytwa and I,12

Judge, if that's possible.  I'm happy to begin, if13

you'd like.14

        THE COURT:             So John Brzytwa and15

Kevin Butler are here for Defendant City of16

Lakewood.  Robert Cahill is also with you?17

        MR. BRZYTWA:           Yes.18

        THE COURT:             All right.  Who19

expects to speak for The Cleveland Clinic?20

        MR. WOOLEY:            Your Honor, it's21

Jim Wooley.  It would either be myself or Tracy22

Stratford.23

        THE COURT:             Okay.  I don't know24

Katherine Klaeren.25
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        MS. KLAEREN:           Katherine Klaeren,1

your Honor.2

        THE COURT:             Pardon me?3

        MS. KLAEREN:           Katherine Klaeren4

for Subsidium, your Honor.5

        THE COURT:             Klaeren?6

        MS. KLAEREN:           Yes.7

        THE COURT:             Is that how it's8

pronounced?9

        MS. KLAEREN:           Yes.10

        THE COURT:             K-l-11

        MS. KLAEREN:           A-e-r-e-n.12

        THE COURT:             -- a-e-r-e-n.13

Okay.  Thank you.  Thomas Ehrnfelt is here for14

Lakewood Hospital Foundation, Kenneth Harber.  Ann15

Hunt and Jeff Huntsberger --16

        MR. HUNTSBERGER:       Huntsberger.17

        THE COURT:             Thank you.  -- are18

here for Lakewood Hospital Association and Tom19

Gable.  As I already mentioned, Mr. Butler,20

Mr. Brzytwa, and Mr. Cahill are here for Defendant21

City of Lakewood and the mayor.  Michael Summers I22

know is here.23

        Is any other party here for the defense?24

        MR. BUTLER:            Well, we have a25
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council member here from the City of Lakewood,1

Ryan Nowlin, your Honor.2

        THE COURT:             Okay.  So3

Mr. Nowlin is here.  Is anybody else here on this4

case who hasn't been introduced on the oral5

record?  Sounds like we have them all.6

        First things first, this is a lawsuit7

styled in part as a taxpayer's lawsuit on behalf8

of the City of Lakewood under Revised Code 733.59.9

I'd expect that some of you in this room know,10

some of you may not, but you should be aware that11

I do live in Lakewood.  I consider the taxpayer's12

lawsuit to be in essence a derivative lawsuit,13

very comparable or analogous to a corporate14

derivative lawsuit, which is to say at least the15

part of the case brought under 733.59 would, if16

shown to be meritorious, be a benefit of the City,17

not necessarily to the individual taxpayers,18

either the ones bringing the lawsuit or every19

taxpayer in the City of Lakewood.20

        Under Rule 2.11 in the Code of Judicial21

Conduct, a judge shall disqualify himself in any22

proceeding in which his impartiality might23

reasonably be questioned.  That rule also gives24

seven particular circumstances that if met require25
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disqualification.  And then, generally, as I just1

said, if there are any that are not listed in the2

rule which would cause a judge's impartiality to3

reasonably be questioned.4

        In looking at Rule 2.11(A) because I do5

live in Lakewood, it can be said, I suppose, that6

I have some interest that could be affected by the7

proceeding.  I will say this.  If I do, it has got8

to be a de minimis interest.  I can't fathom what9

it would be beyond a de minimis interest.  And I10

really don't know that it would be substantially11

affected by the proceeding.12

        Under Rule 2.11(A)(3), I suppose my family13

and I have -- can be said by someone to have an14

economic interest in the subject matter.  I just15

can't believe -- I can't see how that is possibly16

true.  And I don't see any other explicit readings17

meriting disqualification.  I will tell you on the18

oral record that I have no opinion on the merits19

or not of this lawsuit.20

        If the Plaintiffs' case proves to be21

meritorious, I will happily, because it is my22

duty, find against the City of Lakewood in23

whatever way I might be called upon to short of24

the trial because I see there is a jury demand.25
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And by the same token if there's some legal or1

other deficiency in the case, I'll just as2

happily, because it is my duty, find in favor of3

Lakewood and against the Plaintiffs who are my4

fellow Lakewood residents.5

        I should also tell you that I'm certainly6

acquainted with Mr. Graham, mostly as a lawyer.  I7

feel like I run into him, though, from time to8

time as a neighbor or resident of Lakewood.  I'm9

acquainted with the mayor as a neighbor and a10

resident and as a mayor.  First of all, I have11

little doubt that I'm able to rule against either12

of them if the facts and if the law merit it.  The13

relationships I have with them are not so14

extensive that I'd be worried about jeopardizing15

the relationships.  There's no question I prefer16

to be on good terms with everybody, but as a judge17

you can't always be on good terms with everybody.18

        In looking at the Complaint, I do not know19

Ms. Harkness.  At least I don't think I do.  I20

know a Harkness family, but they lived in a21

different part of Lakewood and now most of them22

live in West Park.  I don't think I know23

Mr. Grulich.  If I saw him maybe I would say24

otherwise, but the name doesn't seem familiar.25
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I'm quite confident I don't know Deborah Meckes or1

Amy Dilzell.2

        On the other side, I'm not personally3

acquainted with any of the individual Defendants.4

I recognize at least one of the names, but I don't5

know the people, so I wanted to tell the parties6

of those things before we do anything.  If you7

think that I should be disqualified, then you8

should proceed as you see fit.9

        At this point, unless someone can really10

show me how I do have an interest in the case, I'm11

not going to voluntarily disqualify myself, but12

you're welcome to think -- if you think I should13

be disqualified for any of the reasons disclosed14

to take whatever action you deem appropriate.15

        The next thing, Mr. DeVito -- well,16

everybody, I should say.  The reason a pre-trial17

conference was scheduled for today, just about a18

week or so after the lawsuit was filed, is not19

because I assume there's service on all Defendants20

and certainly not because any Defendant has21

interposed a response to the pleading.  It is22

instead because the Complaint includes request for23

injunctive relief and the word temporary is24

mentioned in there.  I don't have it right in25
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front of me, but the point is it can be construed1

as to ask for a temporary restraining order,2

which, of course, needs to be dealt with as soon3

as possible.4

        My first question then, Mr. DeVito, is are5

you looking for a TRO?6

        MR. DeVITO:            We will be, your7

Honor, yes.  We have not filed a motion for a TRO,8

but that's part of the relief we have requested in9

the Complaint.10

        THE COURT:             Okay.  So am I safe11

in assuming, at least for the moment until you do12

file such an explicit motion, that you're not13

pushing for any kind of hearing or motion for14

preliminary injunction relief?15

        MR. DeVITO:            No.  I sent a16

Litigation Hold Letter to The Clinic's attorneys17

and asked them to contact me to discuss certain18

issues.  I have not heard back from them yet, but19

that was one of the issues to see if we could20

voluntarily enter into a temporary restraining21

order.  I have not heard or spoke to them yet, but22

I have offered that to them to save the Court's23

resources.24

        THE COURT:             The contract runs25
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until 2026, but I wasn't sure I exactly got this1

from the Complaint.  I read the Complaint.  I2

didn't take notes as I was reading.  Has there3

been some accommodation made between the parties4

to the contract for when it will end?  In other5

words, when the hospital will be closed and things6

will start happening?7

        MR. DeVITO:              There's been no8

accommodations to the contract.  It's in place in9

existing what is -- wasn't attached to the10

Complaint and maybe it should have been, but the11

January 2015 Letter of Intent between The12

Cleveland Clinic, Lakewood Hospital Association,13

and Lakewood Hospital Foundation and on that the14

City has two counts of members and the mayor who15

unanimously voted for the Letter of Intent, which16

is a proposal to raze or close Lakewood Hospital.17

        THE COURT:             When would18

demolition begin at the earliest?19

        MR. DeVITO:            That has not been20

disclosed.21

        THE COURT:             Wouldn't counsel22

have to act in order to amend the contract?23

        MR. DeVITO:            We believe that24

they should act or we're concerned that they may25
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do something extraordinary to perfect that lease1

action without general rules or timing, so we felt2

uncomfortable when two of those council members3

and the mayor had already voted.  And part of the4

Letter of Intent says the mayor must publicly5

speed forward with its Letter of Intent, so we6

don't feel comfortable that we get the due process7

necessary.8

        THE COURT:             Well, my impression9

is, and I don't claim to know this to a certainty,10

that before the city as a party to a contract can11

agree to amend the contract, essentially that city12

has to act through the ordinary legislative13

process, including posting on an agenda and having14

one or more hearings, and then having council and15

the mayor sign off.  Am I wrong on that?16

        MR. DeVITO:            We believe you're17

correct, your Honor, but our concern is that these18

two council members and the mayor sitting in ex19

officio on the board of LHA are currently bound by20

the contracts and laws of Lakewood.  By their21

voting affirmatively, unanimously with the LHA22

board to close or raze the hospital, we believe23

they violated their fiduciary duties in the24

existing contracts.25
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        THE COURT:             Well, putting that1

aside, the board of Lakewood Hospital2

Association's a party to the lease, right?3

        MR. DeVITO:            Correct.4

        THE COURT:             Has essentially5

voted to amend the lease to allow for certain6

things to happen, but in essence it's going to7

allow for the current tenant to depart about nine8

years early, right?9

        MR. DeVITO:            Yes, that's --10

that's part of the other part of the Complaint,11

though, we believe they already did breach the12

contract.13

        THE COURT:             No, I understand14

all that.  The action you fear is the closing and15

demolition of the hospital, right?16

        MR. DeVITO:            That and the other17

transfer or discontinuation of required medical18

services, which we believe are occurring, have19

occurred, and will occur.20

        THE COURT:             I was going to say21

don't you claim that much of that has already22

happened?23

        MR. DeVITO:            We claim that some24

of it has, but the proposal is and understanding25
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is other proposed equipment or services are being1

transferred to other wholly-owned Cleveland Clinic2

Hospitals.3

        THE COURT:             So if you can't get4

the opponents to agree or more or less stand still5

for some period of time, the injunctive relief you6

seek is going to be, A, to prevent the closing,7

B, to prevent the demolition, of course, and, C,8

to prevent the discontinuation of services at the9

hospital?10

        MR. DeVITO:            Correct, your11

Honor.12

        THE COURT:             All right.  Well,13

Mr. Butler, is it possible for those things14

contemplated in the Letter of Intent to be15

undertaken by the City without putting notice of16

the proposed plans on an agenda and having one or17

more hearings on it?18

        MR. BUTLER:            Absolutely not,19

your Honor.  Under the chief governing document of20

the City of Lakewood, which is our second amended21

charter, the City may only act by operation of an22

ordinance or a resolution unless the charter23

otherwise provides.24

        THE COURT:             Right.25
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        MR. BUTLER:            And so every action1

undertaken by the government of the City must be2

ultimately countenanced by some piece of3

legislation.  There has been no piece of4

legislation even drafted in this case, your Honor,5

much less introduced and discussed, and so6

anything involving the real assets of the City,7

like, the land and the building in which Lakewood8

Hospital sits, any transactions involving real9

estate all have to be done by ordinance or10

resolution.11

        They have -- of course it's going to be by12

contract, which has not yet been vetted by city13

council, but that contract has to be attached to14

an ordinance or resolution giving someone in the15

City the authority to sign it and that legislation16

hasn't even been prepared yet and the contract17

hasn't been discussed among the parties yet.18

        THE COURT:             So ordinarily then19

a contract would be agreed to in principle at20

least, if not necessarily signed on the dotted21

line, then council and the mayor would ratify the22

contract and incorporate it into a piece of23

legislation or the council ratifies it just by the24

incorporated legislation?25
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        MR. BUTLER:            Council would vote1

on a piece of legislation which within its body2

would say the City is hereby authorized to enter3

into the contract or contracts attached to this4

legislation.5

        THE COURT:             So for timing the6

mayor or his proxies would negotiate the contract,7

come to terms with the non-municipal parties, the8

mayor then wold present it to council and say, I'd9

like to enable legislation, and it's up to council10

to set a hearing and to consider the legislation,11

right?12

        MR. BUTLER:            Correct.13

        THE COURT:             And council, if it14

deemed fit, could sit on it for as long as it15

liked, right?16

        MR. BUTLER:            Correct.  And, your17

Honor, not to put too fine a point on it, but18

council and the mayor could both participate in --19

        THE COURT:             Negotiations?20

        MR. BUTLER:            -- using outside21

counsel to negotiate the terms of that agreement22

before it's introduced to legislation.  That's23

perfectly acceptable.24

        THE COURT:             There's nothing25
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preventing the executive from inviting the1

legislative branch from participating in the2

negotiations, but in the end the contract is3

ratified, if you will, by the executive4

signature --5

        MR. BUTLER:            Well, that's6

correct.  Council would give the executive branch7

the authority to sign, that's correct, your Honor,8

yes.9

        THE COURT:             To sign.  And even10

if this were done as emergency legislation, isn't11

there a posting of the 30-day notice or something12

like that?13

        MR. BUTLER:            Your Honor, there's14

so many opportunities for Lakewood citizens to15

counteract legislation that have not been16

mentioned.  Under our charter, for example, once17

legislation is passed, whether in emergency form18

or not in emergency form, that term of art just19

has to do with when the legislation goes into20

effect.21

        THE COURT:             Okay.  Doesn't22

dispense with all notice requirements?23

        MR. BUTLER:            Correct.24

        THE COURT:             What are the25
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minimum notice requirements?1

        MR. BUTLER:            In a case like2

this -- well, the charter says that every3

ordinance must be read on three separate occasions4

before passage; however, city council may suspend5

the rules under certain circumstances and vote to6

adopt a piece of legislation without the required7

three readings.8

        I don't anticipate that would happen with9

such an issue of this kind of magnitude, your10

Honor, but in any event, we believe that would be11

permissible under the charter with respect to12

emergency legislation that has to do with whether13

or not an ordinance becomes effective on the14

mayor's signature or 40 days from the mayor's15

signature.16

        THE COURT:             I understand.17

Mr. DeVito, my questions at this point are not18

designed to get at the merits or not of the19

Complaint.  They're simply designed to get a sense20

of whether what you fear can come to pass rather21

swiftly, and I think the answer to that is no.22

        MR. DeVITO:            Generally, I agree,23

but there are -- as Mr. Butler will tell you, if24

two-thirds of the legislature votes, they can do25
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legislation and bypass the three readings under1

the charter.2

        The mayor has already came out publicly3

and said there's a time constraint on him because4

the public statements by Mr. Summers has been5

Metro had an offer, wasn't responding by five6

months, they sent letters and correspondence back7

and forth, which we've got public records, and8

they've told Metro we are under a huge time9

constraint, respond by, you know, next week.10

        So we are in fear from the public11

representations and writings of the mayor that he12

believes -- and we don't believe it.  We believe13

they have a contract in place that runs through14

2026 and there has to be readings, but there are15

ways to get by that and we're concerned with his16

public statements and other actions.17

        THE COURT:             Well, without18

having him weaken whatever negotiation position19

they have, isn't it possible those claims are made20

to get that other negotiating partner to be21

involved?22

        MR. DeVITO:            We don't know.23

There's been part of the Complaint -- and I don't24

want to get into the merits.  There's been a25
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little lack of transparency about what the1

communications were with this other party.  What2

we do know is MetroHealth, after not being3

responsive for five months, withdrew the proposal,4

which was the only proposal that met the request5

for proposal to keep the hospital operating.6

        We are concerned that the actions are7

speaking louder than words when they have two8

proposals, one to abide by the lease and run the9

hospital, and they accept another one preferred by10

the Lakewood Hospital Association.  We're not11

comfortable with the executive or its legislature.12

That's why we filed the taxpayer's.13

        THE COURT:             Okay.  In summary,14

right now you're not insisting that there's any15

sort of hearing on a request for injunctive16

relief, but it is possible you'll be coming in17

with such a motion in the relatively near future?18

        MR. DeVITO:            Correct, your19

Honor.  I would like to have the opportunity now20

that we're all in the room together and I can21

speak with the other representatives of the22

defense and see if we can agree as sometimes23

happens if their position is as they've24

represented to the Court, that nothing will be25
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done except for the ordinary course.  We'll have1

time frames that maybe we can agree on, a consent2

TRO or preliminary injunction, that things do3

happen in the expected or normal procedure.4

        THE COURT:             Well, I'm not going5

to insist that your opponents answer those6

questions, at least on the oral record, because7

we're talking about negotiation for the control8

and the tenancy of real estate and so they may9

want to assure you privately that they will or10

won't do this or that, but I don't know who they11

are negotiating with.12

        Frankly, I don't know if counsel for the13

City would want to assure you of that in the14

presence of the counsel for The Clinic and so on.15

I haven't thought through those things.  The point16

is, I'm not going to require them to answer such17

questions, but you should certainly approach them18

off the record to see if they're interested in19

assuring you that things will stay as they are for20

a certain amount of time.21

        As to that request for injunctive relief,22

it exists, but it's not yet ripe or urgent, I23

guess, is what I would say.  Count 1, Mr. DeVito,24

is the taxpayer's suit.  On this count you, as I25
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perceive it, will have the Plaintiffs stand in the1

shoes of the City, as the executive would say, and2

enforce the existing lease.3

        Am I more or less summarizing Count 1?4

        MR. DeVITO:            You are, your5

Honor.6

        THE COURT:             Who is the7

Defendant, if you will, on Count 1?8

        MR. DeVITO:            The Defendant on9

Count 1, I believe, would be Lakewood Hospital10

Association, Cleveland Clinic Foundation, and11

potentially Lakewood Hospital Foundation depending12

on what their participation will be.13

        THE COURT:             Well, this is why I14

asked.  Isn't the party to the lease Lakewood15

Hospital Association?16

        MR. DeVITO:            The party to the17

lease is Lakewood Hospital Association, but by the18

definitive agreement attached to the 1997,19

Cleveland Clinic agrees to abide by and make sure20

LHA does not --21

        THE COURT:             Yeah, but isn't22

the definitive -- aren't the parties to the23

definitive agreement LHA, Lakewood Hospital24

Association, and The Cleveland Clinic Foundation?25
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        MR. DeVITO:            Correct, your1

Honor.2

        THE COURT:             So how does -- I3

mean, you're in essence the mayor here today.4

You're representing the mayor.  How does the mayor5

have the right to enforce or not to claim a breach6

of the definitive agreement?7

        MR. DeVITO:            The definitive8

agreement gives the mayor the right to enforce it9

against the Cleveland Clinic Foundation.  It's a10

lengthy brief -- Complaint.  Excuse me.  I11

apologize.  There's a specific provision that says12

the mayor has the right to enforce the lease13

obligations against The Cleveland Clinic14

Foundation.15

        THE COURT:             Do you agree with16

that, Mr. Wooley?17

        MR. WOOLEY:            No, your Honor.18

        THE COURT:             So we have at least19

an issue there.  Okay.20

        MR. WOOLEY:            Your Honor, we21

would be happy to brief any of these issues that22

you're raising, including the last one.  I don't23

know if you're going to go down a laundry list of24

things.  We're taking notes the best we can,25
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but --1

        THE COURT:             The reason I'm2

going down the laundry list is I just want to get3

a sense of what you might say initial issues are4

and aren't.  I expected that there would be a5

question about whether The Cleveland Clinic could6

be held to a lease to which it is not a party.7

Count, Mr. DeVito, 1(B), taxpayer's suit,8

municipal claim pursuant to city charter, can you9

summarize this cause of action?10

        MR. DeVITO:            Yes, your Honor.11

The second amended charter of the City of Lakewood12

has pretty much adopted the same statutory13

provision of the Ohio Revised Code for a14

taxpayer's suit.  So we're bringing Count 1,15

taxpayer's suit, by the Revised Code by their16

charter and then the third Count 1(C) is the17

common law taxpayer's suit.18

        THE COURT:             Okay.  So suffice19

to say that the issues in Counts 1, 2, and 3 are20

really the same?21

        MR. DeVITO:            Correct, your22

Honor.23

        THE COURT:             Okay.  Thank you.24

        MR. WOOLEY:            Your Honor, I25
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believe those are 1-A, B, and C?  Is that what the1

Court is referring to?2

        THE COURT:             Right.  Count 2,3

Mr. DeVito, is breach of contract (intended4

third-party beneficiary).  Now, this is, if I read5

this, not a taxpayer's suit where you're standing6

in the shoes of the mayor or the city, but this is7

a suit where the five taxpayers who are Plaintiffs8

are representing themselves and every other9

taxpayer as an intended beneficiary.10

        Am I reading this one correct?11

        MR. DeVITO:            You are, your12

Honor.13

        THE COURT:             And this is, again,14

as intended beneficiaries to the lease between LHA15

and CCF, accurate?16

        MR. DeVITO:            Correct.17

        THE COURT:             Okay.18

Mr. Ehrnfelt, does LHA perceive an issue here19

about whether the taxpayers have a standing to20

bring this claim?21

        MR. EHRNFELT:          Your Honor, just to22

clarify, I represent Lakewood Hospital Foundation.23

        THE COURT:             I'm sorry.  Yeah, I24

knew that.  Ms. Hunt?25
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        MS. HUNT:              Your Honor, we1

haven't necessarily briefed this issue yet, but I2

would anticipate there is some argument.3

        THE COURT:             I know you haven't4

briefed it.  I would have seen that.  I'm sure5

you've looked at the Complaint and formed some6

initial thoughts about what issues exist.7

        Is this one that you think does exist?8

        MS. HUNT:              I believe so.9

        MR. HUNTSBERGER:       Well, I think an10

important point in all of this is that really the11

only document signed by LHA at this point has been12

a Letter of Intent, non-binding Letter of Intent.13

That Letter of Intent is actually one at this14

point.  The board will be looking again at the15

potential for renewing the Letter of Intent.  The16

board has not made any decision -- any final17

decision on anything regarding Cleveland Clinic18

Foundation, Metro, for that matter, or anything19

else.20

        THE COURT:             So the issues would21

be standing and no breach?22

        MR. HUNTSBERGER:       Yes.  Yes, your23

Honor.24

        MR. BRZYTWA:           If I may, your25
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Honor.1

        THE COURT:             So, Mr. DeVito, you2

claim, though, that some breaches have already3

occurred by moving equipment and services out of4

there?5

        MR. DeVITO:            Correct, your6

Honor.7

        THE COURT:             Okay.8

        MR. BRZYTWA:           If I may as by way9

of argument to inform the Court this is the10

preamble to the Letter of Intent that shows that11

it's not enforceable, wasn't intended to be12

enforceable, and wasn't, in fact, a preliminary13

document regarding further negotiations.14

        THE COURT:             Well, he has --15

when I say he, of course, I mean Mr. DeVito, but I16

guess it would be the Plaintiffs have alleged not17

only that you're about to breach by demolishing18

the hospital, but that you have breached by moving19

services out and not conforming in -- or not20

performing in conformance with the contract.21

        Mr. DeVito, Count 3, breach of fiduciary22

duty, this is against LHA and CCF as fiduciaries23

for the taxpayers or for the city?24

        MR. DeVITO:            I think it could be25
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one in the same, I believe, but they're -- the1

fiduciary duty, we believe, runs to the city2

residents, but we believe it also creates a3

fiduciary duty because its assets are held and4

owned by the city of the hospital that they5

entrusted with LHA and CCF.  There are multiple6

breaches of fiduciary duty, some to the city and7

some to the residents and employees.8

        THE COURT:             How was the9

fiduciary duty created?10

        MR. DeVITO:            Some by statute,11

some by contract, the 1930 law, the 1997 law12

ordinances and second amended charter.  And then13

the contracts themselves that we've discussed, the14

definitive agreement, and then the lease.15

        THE COURT:             Well, how does a16

statute or a charter, which is a statute17

essentially, create a fiduciary duty by Lakewood18

Hospital Association or Cleveland Clinic19

Foundation running toward a city residence?20

        MR. DeVITO:            Sure.  The law in21

Ohio -- the common law in Ohio is that a fiduciary22

duty can be created by statute, so that's one23

theory of one way.24

        THE COURT:             But who does the25
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duty run to, the municipal corporation creating --1

enacting a statute?2

        MR. DeVITO:            Well, I think it3

does.  And the intended beneficiary.  So the4

statute was created for the City of Lakewood and5

the intended beneficiary as set forth in the6

ordinances and the second amended charter were7

for --8

        THE COURT:             Yeah, but -- I'm9

sorry for interrupting you.10

        MR. DeVITO:            No problem.11

        THE COURT:             You'll certainly12

get your say.  Doesn't a fiduciary duty have to be13

affirmatively undertaken by the party upon whom14

the duty is imposed?15

        MR. DeVITO:            My understanding,16

and I believe that -- no.  It can be created by17

stat -- can be created by statute is -- one way to18

create the fiduciary duty in Ohio is by statute.19

Let me finish.  I think fiduciary has been created20

by the other agreements, the lease agreement and21

the definitive agreement, so it's not just the22

statutory enactment, but that's one way of23

creating a fiduciary duty in Ohio.  It's actually24

the actual provisions of the lease which require25
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medical services and spells out what they're1

supposed to do for inpatient care, for hospital2

care, medical-surgical services, those are duties3

that are spelled out and those run to residents4

and taxpayers.5

        THE COURT:             Well, they're6

duties, but are they fiduciary duties?  That's a7

question I have and I -- maybe I'm being8

presumptious, but I suspect or expect that one of9

the other Defendants have the same question.10

        MR. DeVITO:            And the other way11

is by -- express and constructive trusts create a12

fiduciary duty, your Honor, or those causes of13

actions.  There are other ways.  I don't want to14

jump ahead, but I want to answer your question15

fully that you can have -- if you have an express16

trust created -- and we believe at a minimum or in17

addition to express, constructive trust of18

Lakewood Hospital's assets, the maintenance and19

operation of it --20

        THE COURT:             Which is Count 4,21

correct?22

        MR. DeVITO:            Correct, your23

Honor.24

        THE COURT:             It's page 41.  And25

LKWD-PRR231_001077

LKWD-PRR231_001077



29

Count 5 -- 4 and 5, I gather, are in the1

alternative since one is express and the other2

constructive?3

        MR. DeVITO:            Correct, your4

Honor.5

        THE COURT:             Here's another6

typo, but I can't fault you for that.  It's 507

something pages.  Decaratory judgment on page 45.8

        MR. DeVITO:            I take9

responsibility for that one.10

        THE COURT:             I got so11

sidetracked by the typo that I only scanned this12

one.  The gist of this count is?13

        MR. DeVITO:            We believe that14

there should be declaratory judgment.  And I think15

one of the -- Mr. Wooley raised the issue is what16

are the rights -- what are the duties pursuant to17

the written agreement and/or law, so I think18

one -- and we can obviously brief that issue for19

maybe partial summary judgment on the declaratory20

judgement, but some of the seminal issues is who21

are the parties, what are the duties, and who's22

responsible.  We can do that pretty quickly, your23

Honor, to resolve that issue, which I think is a24

judge issue for declaratory judgment.  And that's25
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one of the reasons we pled it to get some of these1

key factual, quote, legal issues resolved early2

on.3

        THE COURT:             So you think that4

on Count 6 of the declaratory judgment little to5

no discovery would be needed to bring them to a6

head?7

        MR. DeVITO:            Correct, your8

Honor.  I believe on certain of the -- certain of9

the terms are so expressed and clear, they're10

unambiguous, and the Court can declare the rights11

and duties between parties.12

        THE COURT:             Do you have a13

differing opinion, Mr. Wooley?  Actually, I'm14

sorry.  Ms. Hunt first, because you're really the15

party to the -- first party of the contract.16

        MS. HUNT:              No, your Honor.17

        THE COURT:             So you think it18

could -- the judiciable claims that are alleged,19

first of all, are judiciable and discovery would20

be needed before they could be decided by a21

motion?22

        MS. HUNT:              Yes.23

        THE COURT:             Different opinion,24

Mr. Wooley?25
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        MR. WOOLEY:            No, your Honor, we1

don't believe there's a need for discovery.2

Depending on how you decide we brief these things,3

we were considering a lot of the things you're4

mentioning now and we filed for a motion to5

dismiss.  The declaratory judgment is just sort of6

the other side of their affirmative claim.  That's7

the way I've kind of looked at it.8

        I'll confess, we have some confusion in9

three different counts and I'm not critical about10

that, but it's something we're not quite -- the11

exercise you're doing today helps sort of frame12

out some of the things that we were already sort13

of internally discussing.14

        THE COURT:             Count 7,15

injunction.  We've basically covered that or no?16

Mr. DeVito?17

        MR. DeVITO:            I think we have,18

your Honor.19

        MR. BUTLER:            Your Honor, may I20

be heard on that?21

        THE COURT:             Sure.22

        MR. BUTLER:            Thank you.  I don't23

believe that -- I appreciate that you have24

attempted to narrow the request for injunctive25
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relief or ask Mr. DeVito to do so.  I don't think1

we touched on the question of whether or not, as2

Mr. DeVito has requested, the City be enjoined3

from discussing any matter involving CCF that4

would ultimately result in a closure of the5

hospital.  We haven't heard from Mr. DeVito on6

whether or not he believes that remains a valid7

subject for his quest for injunctive relief.8

        THE COURT:             Is that because9

it's a political question or it just isn't10

allowed?11

        MR. BUTLER:            Well, of course, my12

response to that, Judge, is it's not allowed.  I13

may not enjoin -- no voter may enjoin duly-elected14

officials from engaging in discussions involving15

matters of public concern.16

        THE COURT:             So, Mr. DeVito, is17

it your position that you're entitled or will be18

able to show entitlement to keep the executives19

from even negotiating?  Let's not say at this20

point entering into a change of contract, but21

negotiating or discussing or talking about ways to22

resolve the current issue, which I seem to23

perceive as the member of LHA not wanting to24

operate the hospital there anymore, and the City25
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preferring something to be done to keep it there1

or to keep it there for a while?2

        MR. DeVITO:            I don't think3

that's what we -- my intention in the pleading of4

the Notice to say that the political process and5

discussion can't continue.  I think we want to6

enjoin the lack of transparency and the filing of7

the proper procedures or rules and enjoin public8

officials from making statements or taking votes9

when there's on the books laws and contracts.10

        THE COURT:             Well, as soon as11

you say that, I think of a prior restraint on12

speech.  I mean, he is not likely to be restrained13

from commenting on the merits or demerits of14

proposed plans just as I would never -- say almost15

never restrain Mr. Graham and his co-Plaintiffs16

from commenting on what they perceive as the17

benefits and demerits of these solutions.18

        MR. DeVITO:            I agree 11019

percent.  The problem is the Letter of Intent20

requires that the mayor who signed off on it only21

speak publicly for the Letter of Intent to close22

the hospital, so I do have a problem with it and I23

agree with you.  Every provision that is against24

public policy, he should not be required to sign25
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off on a document that says I will only speak1

publicly for the Letter of Intent to close the2

hospital.3

        THE COURT:             Well, when he's4

sitting there in the boardroom as a member of the5

LHA board, I'm not sure I see the difficulty with6

him as a board member agreeing to that provision.7

It might have been better to abstain, I suppose,8

but if he's convinced as the executive that the9

proposal is in the best interest of the City, then10

why wouldn't he be willing to throw that in the11

Letter of Intent to nullify the other party12

because he's going to speak in favor of it anyway?13

        MR. DeVITO:            I think it's14

predisposing himself and limiting himself.  Part15

of the Letter of Intent, also, we haven't16

discussed is the City can't negotiate with anybody17

else.  They want to block out any Letter of Intent18

negotiations with any other hospitals, so there's19

other provisions in the Letter of Intent that I20

think are too restrictive or too one-sided.21

        THE COURT:             Well, isn't it22

true, as pointed out by more than one lawyer here23

today, that the Letter of Intent has expired?24

        MR. DeVITO:            Well --25
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        THE COURT:             In other words,1

nobody's bound by it?2

        MR. DeVITO:            It's been extended,3

our understanding, at least one time.  We weren't4

sure if it was going to be extended again, your5

Honor.6

        THE COURT:             If it were to be7

extended, Mr. Butler, how would one learn of that?8

Say Mr. Graham, how would he find out?9

        MR. BUTLER:            City council would10

probably learn of it because it is the target of11

the Letter of Intent, your Honor.  I must state12

for the record, I must clarify the mayor never13

signed the Letter of Intent.  That is an14

inaccuracy.  The mayor is not bound even by the15

statement regarding the mayor speaking in favor of16

the Letter of Intent.17

        THE COURT:             To me it's a18

proposal from LHA and the City can accept it as19

written, reject it, or request that it be20

modified.21

        MR. DeVITO:            I guess signed --22

it was signed by the president of LHA, but there23

was a unanimous vote and Mr. Summers was part of24

the vote for that Letter of Intent.25
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        THE COURT:             That's in his1

capacity as a board member.  It would be strange,2

I agree, but he can turn around as the mayor and3

reject the Letter of Intent or more probable,4

depending on your views of it, he would push it to5

council because he thinks it's a good idea not6

only for LHA board members, but also for the City7

and the mayor, but council would reject it making8

him and the City not bound by it.9

        MR. DeVITO:            You know, just a10

little bit differently because the provisions11

allowing the mayor and the council people to sit12

on the LHA board says that they are bound for the13

interests of the City.  And I have not heard14

anything -- or the City has not done any due15

diligence to say it's in their best interest.16

        In fact, recently they've announced to17

council we're going to hire up to $100,000 in a18

healthcare consultant to tell the council whether19

it's in the best interest or not.  So I think it20

was premature for the council people and the mayor21

to vote on the issue when there's an existing22

contract.23

        THE COURT:             Well, they didn't24

really vote.  They voted as board members who, as25
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I understand it, are on the board in part to look1

out for the best interests of the City.  What they2

didn't vote for, as far as I can tell, as the3

mayor and as council members where everything the4

City needs to know is learned and presented to the5

executives and to council and then they make a6

decision for the City, not for the board, about7

whether this is the way to go.8

        MR. DeVITO:            I agree with you.9

They probably, in my opinion, should abstain from10

this vote because there may have been a conflict11

that's really difficult to draw the line as a12

board member for LHA as an ex officio.  There's13

maybe a conflict there.  I think it's bringing to14

a head now that we believe there was a conflict.15

Two council people with the mayor voted as board16

members for this Letter of Intent that has17

provisions that we believe are, No. 1, to void a18

lease that we believe carries rights and19

obligations that are beneficial to the City.20

        MR. BUTLER:            Your Honor, may I21

just --22

        THE COURT:             Can't you then step23

in on any negotiations at any time?  I mean,24

that's your basic argument.25
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        MR. DeVITO:            No, I don't believe1

that's our basic argument.  We don't want to.  The2

taxpayers and Mr. Graham, the residents don't want3

to step into every argument.  When the ex officios4

are in the negotiations and the board members are5

trying to do something that's to void and6

terminate leases that are in existence without7

having resolution to do so -- if the council would8

have voted and said you can enter into9

negotiations to terminate this, then I think they10

had the power to go forward.  They did it in11

reverse.  They kind of went and started12

negotiating to do something that violates the13

laws.14

        THE COURT:             You keep on saying15

negotiating.  I have a problem with keeping the16

executive from negotiating either with or without17

members of the legislature present.  I concur that18

if they acted through legislation through, first19

of all, getting the agreement, and, second,20

enabling it through legislation, then something21

has been done and the question might be ripe.22

        Here, as I understand it, there's a lease23

between LHA and CCF that is mostly being24

performed; although, there's an allegation that25
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some things aren't being done under it, but1

certainly the lease hasn't been terminated or2

there's no explicit agreement to end it on a3

particular date, which I think is your main4

concern, and then to begin destroying the5

building.6

        MR. DeVITO:            What's been7

publicly disclosed is that they intend to close8

Lakewood by the opening of Avon Hospital.  That's9

been the public representation by everybody10

involved in the Letter of Intent who signed it or11

participated in it, so, obviously, that's a12

concern.13

        THE COURT:             Let me ask you14

this.  This is a contract like any other.  Can't15

the Lakewood Hospital Association just walk away16

from it tomorrow?17

        MR. DeVITO:            Well, part of our18

relief is more specific performance, so I don't19

know if they can or can't.  If they do, then there20

would be just money damages, I guess, your Honor,21

you're right.22

        THE COURT:             Right.23

        MR. DeVITO:            You can have breach24

of contract, but you have consequences.  And I'm25
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not saying you can't, but then there's equitable1

relief that the courts can impose in addition to2

monetary damages or both depending on the3

situation and the public benefit.  I believe4

you're right that they could and I think they5

almost have breached it by their position.6

        THE COURT:             Well --7

        MR. DeVITO:            Although, we didn't8

plead that as a separate count.9

        THE COURT:             -- would10

constructing a new hospital in Avon be considered11

an act of anticipatory breach?  Of course, I don't12

know the inner workings of The Cleveland Clinic13

Foundation, but can't they eventually decide, oh,14

well, you know, we can run Lakewood for another15

nine years even with Avon and come out okay?16

Something like that?17

        MR. DeVITO:            They could.  And18

that's what we're pretty much asking them to do is19

to abide by the terms of the lease and give us20

time, to 2026, to get a new operator lined up to21

run it, but they have to -- part of the22

requirement is to operate the hospital to 2026 and23

give it back to us in the same financial condition24

as we gave it to them, which was a cash to debt25
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ratio of one to one, and have the required1

services spelled out in the lease.  And as an2

ongoing concern, the term of art in the contract,3

according to generally accepted county principles,4

that's what they're supposed to do.5

        THE COURT:             All right.  I6

wonder, though, if Mr. Butler is not correct when7

he says you don't have the ability as a matter of8

law to require the executive to not have9

discussions with parties.10

        MR. BRZYTWA:           In that regard,11

your Honor, do I understand from Mr. DeVito's12

statements that he is withdrawing those portions13

of his Complaint, and I quote where he asked for14

injunctive relief, to refrain any further15

discussions with CCF to plan to close and raze16

Lakewood Hospital?  I thought I heard him say --17

        THE COURT:             That he's18

withdrawing it?19

        MR. BRZYTWA:           Yeah.20

        THE COURT:             I think what he had21

said is he's not, to use my language, pushing it22

right now.  Are you withdrawing it?23

        MR. DeVITO:            I'm not withdrawing24

it, your Honor.25
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        THE COURT:             All right.  But as1

of right now certainly no such restraint is in2

place.  I think he's going to speak with you off3

the record to try to get an agreement that will4

forestall the need for briefing and hearing for5

claims for injunctive relief.6

        In other words, if you can satisfy him7

that you will not do certain things, I'm sure8

he'll agree that you can do certain things and9

that may sort of make the injunctive relief either10

moot entirely or moot as any kind of urgent issue.11

        MR. WOOLEY:             Your Honor, just12

further on that, if I might.  Our position is13

also -- I think all the Defendants' positions is14

we've been focusing on ripeness.  You said whether15

the claim for injunctive relief is ripe.  You16

indicated is he asking for a TRO now.  We believe,17

based on our preliminary research, that's a18

dispositive defense.  I mean, that will make the19

claims subject -- the claims seeking future relief20

and current relief subject to review because21

they're not ripe.22

        The case law is clear.  It's focusing on23

things that might happen.  And we'll be happy to24

brief that for the Court.  So it's not a question25
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of saying they have valid claims as stated and1

what sort of relief are we going to maybe hammer2

out or the Court's going to frame potentially by3

way of injunctive relief while we deal with these4

claims.  We believe, and I think the law bears5

this out, that if the claims aren't ripe,6

nothing's happening.7

        They're not valid claims.  And that part8

of his case that seeks to deal with, you know,9

future conduct should be dismissed.  The part10

looking backward, that I don't think is the reason11

that he's here or they brought this case, arguably12

might survive that, but the forward-looking parts,13

the claims simply aren't ripe.  You can't file a14

claim saying that because things might happen in15

the future, I expect that I might be harmed as a16

taxpayer anyways.  And there's some specific cases17

that we'd like to bring to the Court's attention.18

It's beyond me right now, but I want to make sure19

that we're not just conceding subject to the20

injunctive relief.  He doesn't have those claims.21

        THE COURT:             I'm not asking you22

to concede it.  On the other hand, doesn't an23

injunction typically postscribe future conduct?24

        MR. WOOLEY:            It does, your25
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Honor, but in this particular context when you're1

talking about a government that's going to go2

through a process of enacting the law that council3

will deliberate over it and they'll decide what4

they're going to do and they'll send that to the5

executive who will then sign it, then it's subject6

to perhaps a referendum.7

        There's a process in this specific area.8

These claims are not ripe at this time.  You can't9

sue, you know, President Obama for thinking about10

ObamaCare.  Right?  You have to wait.  You can't11

enjoin the congress and the people who have stakes12

in that allegedly from talking about those things.13

Taxpayers can't do that.14

        THE COURT:             Your point is15

without conceding the merits of your opponent's16

claim that the time to enjoin or seek to enjoin17

would be once the legislation has been enacted and18

was about to be executed?19

        MR. WOOLEY:            Yeah.  And that's20

not just our position.  I believe that position is21

borne out by the law, which is why you see these22

cases being filed at a much later time in the23

process.  Nobody goes in and says council and the24

executives can't talk about these things, can't25
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consider these things.  This is such a premature1

effort with all due respect to the Plaintiffs and2

to their counsel.3

        THE COURT:             At a minimum I4

think it does -- I haven't seen the law,5

Mr. DeVito, on the subject, but at a minimum it6

goes to the question of the immanency of7

irreparable harm.8

        MR. DeVITO:            Your Honor, with9

all due respect, and, Mr. Wooley, I disagree.10

There are other parties in here that we have11

injunctive relief against.  LHA, who hasn't used12

the City to perform their jobs, right now they've13

been breaching and have been breaching so we can14

strive against LHA.15

        THE COURT:             He mentioned he16

didn't actually concede, but he agreed that those17

may be analyzed differently.  Of course none of18

these are going to be resolved here today.  I just19

want to make sure I have a handle on what you are20

claiming and what some of the issues, legal and21

factual, might be.22

        Writ of Mandamus here trying to compel the23

City here.  Is this, Mr. Butler, as far as you are24

concerned postured correctly from a procedural25
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perspective?1

        MR. BUTLER:            Thanks for asking,2

your Honor.  We have not had a chance to fully3

look into that particular claim.  I will say that4

I don't believe off the top of my head -- I don't5

believe procedurally Mr. Graham's Affidavit6

attached to the Complaint satisfies the7

requirements for a Writ of Mandamus because it8

merely incorporates the statements made in the9

Complaint.  Beyond that, I wouldn't be able to10

offer an opinion yet on whether or not we believe11

the Complaint is well pleaded.12

        THE COURT:             Okay.  Mr. DeVito,13

you've been pretty much told here you can expect a14

motion or more likely motions to dismiss for15

various reasons.16

        Assuming those are forthcoming, and17

recognizing the motions to dismiss are typically18

decided only on the pleadings and their19

attachments, are there some facts or is there a20

fact that you think should be of record and21

considered in connection with the motions you're22

likely to draw or is the verified Complaint, these23

attachments, and everything else of record enough24

to in your mind at least fully and fairly consider25
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the motions to dismiss that haven't been promised,1

but you're pretty sure they're coming?2

        MR. DeVITO:            There may be some3

additional documents, maybe public records such as4

the Letter of Intent and Lakewood Hospital5

Association Articles of Incorporation, Lakewood6

Hospital Foundation articles.  There may be some7

other documents attached to the Complaint because8

it's lengthy enough with the attachments that it9

may be necessary.10

        There may be; although generally not11

necessary, but based on my interpretation was that12

The Cleveland Clinic Foundation is bound to the13

lease terms through the definitive agreement.14

We've heard today from their counsel.  They may15

not agree with that.  That was one issue that may16

require facts, if not declared by the judge to be17

so.18

        THE COURT:             All right.  Going19

with the Defendants in order, Mr. Butler, from20

Lakewood and the executive, do you anticipate a21

motion to dismiss either in whole or in part?22

        MR. BUTLER:            We most certainly23

do, your Honor.24

        THE COURT:             About how much time25
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do you need to file?  You only have 28 days from1

service, but you tell me if it's more or less.2

        MR. BUTLER:            About 30 days from3

today, your Honor.4

        THE COURT:             Are you okay with5

that, Mr. DeVito?6

        MR. DeVITO:            I am, your Honor.7

        THE COURT:             By the way, has8

everybody been served?9

        MS. KLAEREN:           Your Honor,10

Subsidium has not, but counsel will accept11

service.  I've been seeing the Complaint.  We just12

haven't officially received it yet.13

        THE COURT:             All right.14

Mr. Wooley, for The Cleveland Clinic Foundation,15

you pretty much said you expect a motion or16

motions to dismiss.  Am I right?17

        MR. WOOLEY:            Yes, your Honor.18

The thing we would propose would be July 10th, if19

that works for everyone.20

        THE COURT:             You're fine with21

that, Mr. DeVito?  I'm not saying are you fine22

with the motion to dismiss or several that you're23

going to have to work to oppose, but are you fine24

with the July 10th?  It's probably slightly25
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outside the response of pleadings.1

        MR. DeVITO:            Generally, I don't2

have a problem.  The question that you're raising,3

your Honor, is if I get five or six motions to4

dismiss on the same date or staggered --5

        THE COURT:             I'm going to ask6

you in a minute how much time you're going to7

need.8

        MR. DeVITO:            Generally speaking,9

July 10th, I don't have an objection.10

        THE COURT:             And, Mr. Wooley,11

you're here for Cosgrove also?12

        MR. WOOLEY:            Your Honor, yes.13

And if I could just briefly address that issue.14

        THE COURT:             He's in on the15

fraud.  Am I right, Mr. DeVito?16

        MR. DeVITO:            Correct.17

        THE COURT:             I sense a motion18

coming, but what do you want to say?19

        MR. WOOLEY:            I would ask my20

worthy opponent then to just drop him.  He's in21

there where they've got his home address, which22

was subject to discovery like a party.  We've23

talked about this case back and forth, your Honor.24

His name hasn't come up.  I don't know why he25
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would be named in a document like this, so I would1

ask you to consider that, Mr. DeVito.2

        MR. DeVITO:            Just for the3

record, it's public record where Mr. Cosgrove4

lives.  That's where I got the information from.5

I don't think it was inappropriate to serve that6

individual in an official capacity at his home7

address.8

        MR. WOOLEY:            I'm asking you to9

consider it.10

        THE COURT:             You can talk about11

that off the record, but the point is he's named12

individually on, as I understand it, the fraud13

claim.  Anything else?  Would there be some other14

reason you need to name the executive when you15

have the corporation?16

        MR. DeVITO:            I haven't looked at17

the issue.  The only other issue, your Honor,18

would be the constructive trust or breach of19

fiduciary duty.  I haven't looked at that issue.20

He's a proper party Defendant for that cause of21

action in addition to the corporation.22

        THE COURT:             I can't tell you23

what to do.  And I don't know all of your24

motivation for including him.  If you have a legal25
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basis for it, you're certainly allowed to, but if1

part of your motivation is to put pressure on the2

Defendants, it's probably not going to work.  You3

might consider an agreement to dismiss him and to4

bring him back if discovery shows it's an5

appropriate party, but you can do that off the6

record.  I probably really shouldn't be involved7

in that.8

        How long does Lakewood Hospital9

Association need -- well, I don't want to assume;10

although, I think I fairly can that you'll file a11

motion to dismiss.12

        How long do you need to file a response?13

        MS. HUNT:              Your Honor, July14

10th, as the other Defendants have suggested,15

would be sufficient.16

        THE COURT:             Object?17

        MR. DeVITO:            No, your Honor.18

        THE COURT:             Do you have the19

same argument about Gable that Mr. Wooley has20

about Cosgrove?21

        MS. HUNT:              Yes, we do.22

        THE COURT:             So you may want to23

consider that.  Lakewood Hospital Foundation, how24

long do you need to --25
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        MR. EHRNFELT:          Same time frame,1

your Honor, July 10th.  Also, same concerns for2

Mr. Haber.3

        THE COURT:             Mr. DeVito, you can4

consider whether you want to come to an5

accommodation with your opponent there.6

        MR. DeVITO:            I'll definitely7

speak with all of them individually, your Honor.8

        THE COURT:             Subsidium, you said9

July 10th is good for you?10

        MS. KLAEREN:           Yes, it is, your11

Honor.12

        THE COURT:             And are you, too,13

contemplating a motion to dismiss?14

        MS. KLAEREN:           We are.15

        THE COURT:             And the attorney16

general, typically, it's his burden to get17

involved or not.  Is that right, Mr. Butler?18

        MR. BUTLER:            I believe that's19

correct.  Yes, that's correct.20

        THE COURT:             It's really21

required to include him so he has notice.  If we22

ever hear from him, that's fine.  If not, that's23

fine, too.24

        Now, Mr. DeVito, you've been made aware25
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that at least one, probably several motions to1

dismiss are coming your way.  You have some2

inkling or the reasons in support of those3

motions.  How much time do you need to oppose?4

        MR. DeVITO:            Since there appears5

to be five motions to dismiss contemplated by July6

10th, and it is summer and I have some preplanned7

vacation, I would like to request to extend this8

matter but 60 days and if there's additional time9

needed, maybe 15 days out, I could advise the10

Court and counsel, but I think 60 should be11

sufficient.12

        THE COURT:             Does somebody13

object?14

        MR. BUTLER:            Your Honor, I15

object.  Counsel right now has hired outside16

counsel to advise it in terms of the Letter of17

Intent and so notwithstanding the allegations that18

things have been done behind closed doors, 25 or19

so public meetings on the subject, the last one20

Mr. Graham spoke at, we've hired an outside21

consultant, national consultant in the healthcare22

field.23

        Meanwhile, we are aware as community24

stewards that with each day this negotiation is25
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delayed, not as a result of our own doing, the1

balance sheet of Lakewood Hospital is dwindling2

and the employees are even more imperiled and we3

have a legislative process that we have to4

undertake.  I do anticipate we'll continue to do5

that, your Honor, but I will say that with any6

delay, we face peril as a community and as a city.7

        THE COURT:             But the mere8

pendency of the lawsuit, what does it prevent you9

from doing?10

        MR. BUTLER:            Nothing, your11

Honor.  Absolutely nothing.  It prevents us from12

doing nothing except if Mr. DeVito is successful13

in obtaining preliminary relief.14

        THE COURT:             Well, you're all15

going to file motions to dismiss.  Obviously I16

don't know or even have a sense of the merits or17

not of those motions, but how probable is it that18

injunctive relief would be granted with motions to19

dismiss pending given the need for the Plaintiffs20

to show a substantial likelihood of success on the21

merits?22

        If there are motions to dismiss pending23

that are not on their face just ridiculous, I24

wouldn't expect that from the lawyers in this25
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room, haven't you already taken a step toward1

defeating the possibility of injunctive relief2

giving you as much freedom as you want to3

negotiate some compromise with the Lakewood4

Hospital Association and The Cleveland Clinic5

Foundation?6

        In other words, does this lawsuit -- it's7

mere existence only really prevents you from --8

when I say you, of course, I mean the executive9

and legislative branch of the City, from doing10

what they believe is in the best interest of the11

town?12

        MR. BUTLER:            It does not.  I13

will say, though, in this special circumstance,14

your Honor, where city council is working and the15

mayor are working with their all deliberate speed16

to arrive at some finality to this.  Having a17

lawsuit pending at the time council may take a18

final vote on this to me would be part of the19

Plaintiffs' strategy.20

        I don't think it's fair to the Defendants21

in that case.  The strategy by way, your Honor,22

which is manifested in numerous press conferences23

that have been held about this lawsuit, I don't24

think it's fair to have the Defendants to permit25
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that to go on longer than it needs to1

notwithstanding Mr. DeVito's need perhaps to get2

out of town.3

        MR. DeVITO:            May I respond, your4

Honor?5

        THE COURT:             The passage of6

legislation that could make some prongs and7

motions to dismiss moot because one of the8

arguments was nothing -- there's been no breach9

yet.  This is premature.  He's one lawyer.  He's10

going to be confronted with five or six heavy-duty11

motions.  I mean, I don't think it's unfair.12

        I acknowledge that any time a lawsuit is13

filed where that lawsuit is ultimately deemed to14

be without merit, then the parties have been15

inconvenienced to some degree or another.  I can't16

in good conscience require him to propose, you17

know, within 10 days as the rules would have it.18

        MR. BUTLER:            I'll withdraw the19

objection, your Honor.  Thanks.20

        THE COURT:             Well, you don't21

have to withdraw it.  I mean, I don't want you to22

back off your position.  I will say this, I'm23

going to overrule it if you didn't.  So one way or24

the other, we're going to say the Plaintiffs'25
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brief, if you want to file a single one if it1

seems logical once you see the argument or briefs2

in opposition, are due September 11th.3

        Can you do it by then?4

        MR. WOOLEY:            I will try, your5

Honor.6

        THE COURT:             I don't claim to7

have any special skills.  Is there anything that I8

might be able to do to help all of these parties9

achieve a resolution even without the need for the10

motions to dismiss that we just talked about?11

        MR. DeVITO:            On behalf of the12

Plaintiffs, your Honor, I will say I've already,13

like I said last Friday, reached out to opposing14

counsel to see if we could talk about some of15

these issues and I think some will be resolved16

without completed motions.  And I'll do that today17

right afterwards or later today individually.  And18

if the Court could intervene with any skill set it19

has to be of assistance, you can advise me.20

        THE COURT:             Well, here's what21

I'm going to do.  As of right now then our next22

time we will meet will be September 17th.  Is23

anybody not available?  We can talk about the time24

in a minute, but that day in particular?  Well,25
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actually, let me do this.  We can go off the1

record in one moment.2

        Here's what I propose, that we next meet3

within a few days after the anticipated motions to4

dismiss are fully briefed just to confirm that5

everything is in and they're ripe and we're ready6

to go.  And if something comes up in the meantime7

where one party or the other thinks a conference8

would be viable, you're welcome to request it.  I9

would probably schedule it and get everybody in10

here.11

        Of course if a motion for temporary12

restraining order is filed in the meantime, that13

would be addressed immediately.  If, Mr. DeVito,14

you do between now and roughly September 17th file15

a separate motion for injunctive relief, kindly16

email that to Ms. Beeler, copy all of your17

opponents, of course, because you shouldn't be18

talking to her ex partake, but with a note that19

says something like can we set this for hearing20

ASAP.21

        MR. DeVITO:            Yes, your Honor.22

        THE COURT:             Just so that we're23

aware that it's a matter of urgency and it's not24

something that can lay for a while.  So in short,25
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we'll meet on the date we agree upon in a few1

minutes while we're off the record and if needed2

between now and then, we'll meet at the request of3

the parties.4

        Since we are about to go off the record,5

is there any miscellaneous matter that you thought6

should have been mentioned on the record?  I'll7

ask the Plaintiffs first.8

        MR. DeVITO:            I don't believe so,9

your Honor.  Thank you.10

        THE COURT:             Same question for11

City of Lakewood, Mr. Brzytwa?12

        MR. BRZYTWA:           Your Honor, just a13

question about discovery pending this motion.  The14

last thing the City of Lakewood and the hospital15

and any other party needs to be involved in is16

extensive discovery that may in effect be moot by17

the motion practice.  I would suggest that both18

parties stand down from any active discovery until19

we understand where this is headed.20

        THE COURT:             I'm not going to21

put a stay on discovery.  I expect from the22

comments I've heard here today that Mr. DeVito is23

going to be focused on posing motions to dismiss24

and/or trying to negotiate with all the other25
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parties, but --1

        MR. BRZYTWA:           Your Honor, there's2

already three heavy duty, to use your term,3

third-party subpoenas, so, you know, those are4

going to distract from the ability to deal with5

the motion practice.6

        MR. DeVITO:            The subpoenas7

were --8

        THE COURT:             Won't they distract9

Mr. DeVito?10

        MR. BRZYTWA:           I'm sorry?11

        THE COURT:             Won't they distract12

Mr. DeVito?  Are you expecting motions to quash or13

a protective order?14

        MR. BRZYTWA:           No.  I'm just15

saying I think voluntarily it would be a good idea16

to stand down on third-party subpoenas and party17

discovery while we hash out this motion practice.18

        THE COURT:             Voluntarily is19

fine, but I'm saying I'm not going to put a -- I'm20

not going to order a stay of discovery.  I'm21

inclined to agree with you that based on the22

current situation the focus probably shouldn't be23

on discovery, but your opponent will have to agree24

to that, too.25
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        Anything sort of miscellaneous for1

Mr. Wooley, The Clinic, and related Defendants?2

        MR. WOOLEY:            Nothing, your3

Honor.4

        THE COURT:             Anything?  Similar5

question for Lakewood Hospital Association?6

        MS. HUNT:              No, your Honor.7

        THE COURT:             Similar question8

for Lakewood Hospital Foundation?9

        MR. EHRNFELT:          No, your Honor.10

        THE COURT:             And similar11

question for Subsidium?12

        MS. KLAEREN:           No, your Honor.13

        THE COURT:             All right.  Thank14

you.  We're off the record.15

                   - - -16

  (Thereupon, proceedings were concluded.)17

                  - - -18

19

20

21

22

23

24

25
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                  C E R T I F I C A T E1

2

           I, Kerri L. Nestor, Official Court3

     Reporter for the Court of Common Pleas, Cuyahoga4

     County, Ohio, do hereby certify that I am employed5

     as an Official Court Reporter, and I took down in6

     stenotypy all of the proceedings had in said Court7

     of Common Pleas in the above-entitled cause; that I8

     have transcribed my said stenotype notes into9

     typewritten form, as appears in the foregoing10

     Transcript of Proceedings; that said transcript11

     is a complete record of the proceedings had in the12

     said cause, and constitutes a true and correct13

     Transcript of Proceedings had therein.14
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                       ______________________________19
                           Kerri L. Nestor, RPR
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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Fred M. DeGrandis, Esquire 
September 3, 1986 
Page 2 

(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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Fred M. DeGrandis, Esquire 
September 3, 1986 
Page 3 

This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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MASTER AGREEMENT 

AMONG 

 CITY OF LAKEWOOD, LAKEWOOD HOSPITAL ASSOCIATION, THE CLEVELAND 

CLINIC FOUNDATION, AND LAKEWOOD HOSPITAL FOUNDATION 

REGARDING THE FUTURE OF HEALTH CARE SERVICES 

IN THE LAKEWOOD COMMUNITY 

This MASTER AGREEMENT (“Master Agreement”) is made as of this ____ 
day of May, 2015 (the “Effective Date”), by and among the City of Lakewood, Ohio, a 
municipal corporation and political subdivision in and of the State of Ohio (the “City”); 
Lakewood Hospital Association, an Ohio nonprofit corporation (“LHA”); The Cleveland Clinic 
Foundation, an Ohio nonprofit corporation (the “Clinic”); and Lakewood Hospital Foundation, 
an Ohio nonprofit corporation (“LHF”) (the foregoing are sometimes referred to herein 
individually as a “party” and collectively as the “parties”).  

RECITALS 

WHEREAS,  the City and LHA have a lease agreement dated as of December 23, 
1996 (together with any amendments thereto, the “1996 Lease”) under which the City leases to 
LHA certain real property as more particularly described on Exhibit A (the “Land”) and 
personal property currently occupied or used by LHA to operate what is commonly known as 
Lakewood Hospital (the “Hospital”); 

WHEREAS, LHA operates the Hospital, as a community hospital located in the 
City of Lakewood, Ohio that provides hospital and health care services to residents of Lakewood 
and its surrounding communities; 

WHEREAS, the Clinic operates a multi-specialty academic medical center that 
integrates clinical and hospital care with research and education, and the Clinic’s health system 
is comprised of community hospitals, affiliate hospitals, and family health centers with a 
northeast Ohio, national and international presence;  

WHEREAS, the Clinic is the sole corporate member of LHA pursuant to a 
Definitive Agreement executed on December 19, 1996 (the “1996 Definitive Agreement”) that 
terminates upon the expiration or termination of the 1996 Lease;  

WHEREAS, LHF generates philanthropic support to enhance LHA’s ability to 
fulfill its mission in operating the Hospital and contributes to and supports LHA so long as the 
Hospital is a municipally-owned institution in the City of Lakewood that is operated for the 
public benefit and for charitable, educational and scientific purposes; 

WHEREAS, each of LHA, the Clinic, and LHF is exempt from federal income 
tax under Section 501(a) by reason of being described in Section 501(c)(3) of the Internal 
Revenue Code of 1986, as amended, LHF being a functionally integrated Type III supporting 
organization of LHA; 

WHEREAS, at both the national and local levels, health care is in the midst of 
unprecedented transformation, and the manner in which care is delivered to patients is rapidly 
shifting from inpatient hospital care to outpatient and home care; 

Comment [A1]: Not 100% clear that LHF needs 
to be a party to this agreement.  We will likely 
establish a new community wellness foundation 
separate from LHF (and then potentially merge them 
sometime after this initial transaction). 
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WHEREAS, in anticipation of this transformation, the parties hereto seek to 
address the future health care needs of the Lakewood community and its residents now and not 
wait until the 1996 Lease expires, have developed a vision that Lakewood become the healthiest 
city in America, and are prepared to make a major investment in the future of health care for the 
City of Lakewood; 

WHEREAS, LHA, the Clinic, and LHF entered into a non-binding Letter of 
Intent that established a conceptual framework for a series of transactions among the parties 
hereto, including the City, to transition the operations of the Hospital (the “Transition”) to 
implement this vision and fulfill the following objectives (the “Founding Principles”), and the 
City seeks to join the other parties under this Master Agreement and to participate in the 
Transition: 

 The strategic vision of health care for the Lakewood community and its residents 
is based on the knowledge that health care is changing from a facility- and 
physician-based paradigm (keep physician-based), designed to care for the sick, to 
a population-based effort that aims to improve the health of an entire community 
by helping people live healthier lives, treating their health conditions early to 
prevent chronic diseases, and reducing the need for “sick care” in hospitals.  This 
is the future of health care. 
 

 The services currently provided by the Hospital will be transformed from a 
predominantly inpatient focus to a comprehensive ambulatory (outpatient)-based 
program of health care services, wellness activities, and outreach services that 
will touch the lives of the Lakewood community and a large number of its 
residents, significantly more than are served currently by the Hospital. 
 
WHEREAS, the parties have determined that the Transition and related 

commitments contemplated herein are in furtherance of such Founding Principles; and 

WHEREAS, this Master Agreement will serve as the guiding document for the 
transactions contemplated by the Transition. 

AGREEMENT 

NOW, THEREFORE, the parties hereto, intending to be legally bound, and in 
consideration of the premises and the mutual covenants, representations and warranties set forth 
in this Master Agreement, as well as other good and valuable consideration, the receipt and 
adequacy of which is hereby acknowledged, do hereby agree as follows: 

ARTICLE I 
 

Master Agreement and Ancillary Agreement Overview 

This Master Agreement sets forth the agreement of the parties and the framework 
for the Transition and related transactions.  The terms of this Master Agreement set forth the 
definitive agreements of the parties with respect to the matters described herein.  Further, this 
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Master Agreement cross references other agreements that are attached hereto as exhibits 
(“Ancillary Agreements”), which set forth detailed terms for transactions related to the 
Transition.  The terms of this Master Agreement are effective as of the Effective Date.  

ARTICLE II 
 

Cleveland Clinic Family Health Center at Lakewood 

2.1  Construction of Family Health Center at Lakewood.  The Clinic will construct a 
new comprehensive Cleveland Clinic Family Health Center (the “FHC”) of approximately 
62,100 gross square feet on the north portion of the Land upon which the Hospital is currently 
located and more particularly described in the FHC Site Sale Agreement (defined in Section 
  5.1(a)5.1(a) 5.1(a)) (the “FHC Site”).  Through the FHC Site Sale Agreement, the City will 
convey the FHC Site to the Clinic for the FHC, which will include drive-up access and 
immediately adjacent selected parking (“FHC Parking”). The Clinic’s capital commitment for 
the design, construction and equipping of the FHC and FHC Parking will be approximately 
$34,000,000. 

2.2 Parking.  Attached hereto as Exhibit B is the business plan for parking associated 
with the FHC and surrounding areas that has been jointly developed by the City and the Clinic. 
Under the business plan for parking, the City will provide and maintain (or will arrange for the 
provision and maintenance of) safe and adequate parking for the FHC at a location proximal to 
the FHC while the Clinic owns and operates the FHC.  The City (or its designee) may charge 
parking customers for parking.  For the avoidance of doubt, the parking referenced in this Section 
 2.22.2 2.2 does not include the FHC Parking described in Section  2.12.1 2.1.   

2.3 Post-Construction Obligation of the Clinic to Operate FHC.  The Clinic will staff, 
own, operate, and manage the FHC.  While the Clinic owns and operates the FHC, the Clinic will 
(a) expend the capital required to maintain the safety and appearance of the FHC in a manner 
consistent with the Clinic’s other family health centers and (b) will offer the following services: 
(i) emergency department (24/7/365), (ii) primary care featuring an advanced medical home 
model, (iii) selected specialties, which will be determined by ongoing evaluation of community 
need and utilization, (iv) extended hours/weekends for certain services, which will be determined 
by ongoing evaluation of community need and utilization, (v) procedures including cardiac and 
pulmonary testing, (vi) radiology and lab services, (vii) eVisits/My Chart, and (viii) home care 
coordinated with the FHC and Fairview Hospital.  The Clinic will continually monitor the health 
care needs of the Lakewood community and adjust this list of services as appropriate to address 
the health care needs of the Lakewood community and its residents.   

ARTICLE III 
 

Wind-Down and Dissolution of LHA  

3.1 Wind-Down and Dissolution Plan.  The parties acknowledge and agree that LHA 
will take steps to cease the Hospital’s inpatient hospital operations.  LHA will establish a wind-
down and dissolution plan (“Wind-Down Plan”) that describes the orderly cessation of such 
services and LHA’s operation between the Effective Date and LHA’s dissolution. The Wind-

Comment [A2]: This could change, depending on 
the outcome of the recommendation from the City’s 
Planning Director re: possible use of the language on 
the southwest corner of Detroit and Belle (in place of 
MOB) 

Comment [A3]: Not clear that this is totally 
aligned with the spirit of the intent of the LOI 
reference to the business plan.  Intent of the LOI 
business plan was to ensure that the parking deck is 
turned back over to the City with all necessary 
maintenance and repairs made so that we aren’t 
handing the City back a multi-million repair liability 
vs. what’s intended to be an asset.  The reference to 
this in the LOI is in Section II.E (which actually 
references it as being included in the Wind-Down 
Plan) 

Comment [A4]: Can we discuss whether the 
Clinic can commit to providing some mechanism for 
input from the community re: needed services?  
Perhaps it’s just input via the Community Wellness 
Foundation’s Board? 
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Down Plan should also describe what metrics and indicators will be used to guide operating 
decisions regarding patient safety and asset preservation, and what the target ranges of those 
metrics are expected to be.  Variances from these target ranges would then potentially indicate 
necessary deviations from the Wind-Down Plan as indicated in Section 3.2(c) below.  

3.2 Governance of LHA During Wind-Down.  

(a) Amendment of LHA’s Governing Documents.  Attached hereto Exhibit C 
are the Amended and Restated Articles of Incorporation of LHA and attached hereto as Exhibit 
D is the Amended and Restated Code of Regulations of LHA, which are effective as of the 
Effective Date. 

(b) LHA President Responsibilities.  LHA’s President will direct LHA’s 
wind-down and subsequent dissolution pursuant to the Wind-Down Plan.  LHA’s President will 
have the exclusive authority to determine the timing and dates of the cessation of patient 
operations and to adjust LHA’s activities and the timing of such activities described in the Wind-
Down Plan to protect patient safety or to preserve the assets of LHA. 

(c) Cooperation of LHA Board of Trustees.  The members of the LHA Board 
of Trustees will cooperate with and support the decisions of LHA’s President except that they are 
not bound to agree to a decision that they in good faith believe is contrary to their fiduciary 
obligations to LHA. 

3.3 Financial Issues Related to LHA’s Wind-Down. 

(a) Operating Revenues and Expenses. LHA will receive all revenues and 
incur all expenses, whether direct or allocated, associated with the continuing existence and 
operations of LHA between the Effective Date and the final dissolution of LHA. 

(b) Wind-Down and Demolition Costs.  LHA will bear all costs of terminating 
and winding down its patient and other operations and all costs of demolition to prepare the FHC 
Site for the construction of the FHC and for the demolition of the structures remaining on the 
Remaining Hospital Site Property (as defined in Section  5.1(c)5.1(c) 5.1(c)) to prepare the 
Remaining Hospital Site Property to return for use by the City (the “Wind-Down Costs”), up to 
the maximum of LHA’s net asset value excluding, as applicable, any value on LHA’s balance 
sheet that is attributable to the assets described in Sections  3.3(c)(2)3.3(c)(2) 3.3(c)(2) and 
 3.3(c)(3)3.3(c)(3) 3.3(c)(3), which are committed to be returned to the City upon LHA’s 
dissolution (“Net Asset Value”).  Any Wind-Down Costs in excess of LHA’s Net Asset Value 
will be borne by the Clinic.  Wind-Down Costs shall include, without limitation, requisite capital 
expenditures, lease payments under the Interim Lease Agreement (as defined in Section 
 5.45.4 5.4), payments on notes payable, retirement plan costs, building demolition, abatement and 
relocation, severance and retention costs, insurance costs as described in Section  9.109.10 9.10, 
and post-closure closing costs.  

(c) Dissolution Distribution.  Notwithstanding the provisions of Article Six of 
the 1996 Definitive Agreement or any similar provisions elsewhere, upon LHA’s dissolution, as 
part of the transactions contemplated by the Transition including the Clinic’s payments under 
 ARTICLE VIARTICLE VI ARTICLE VI, the parties agree and acknowledge that all of LHA’s 

Comment [A5]: Note that we will need to get 
these prepared and approved – will Tom take that as 
a “to-do” item for LHA? 

Comment [A6]: Just a note that it appears that the 
Clinic team removed the reference from the LOI 
which allowed for the Corporate Member to replace 
any or all Trustees, except one representative from 
the City 

Comment [A7]: What happens if we don’t demo 
the hospital building? 

Comment [A8]: Needs further discussion to 
determine actuarial valuation of this and appropriate 
amounts to be included. 

Comment [A9]: Why is this reference here to the 
1996 Agreement?  We’ve reviewed Article Six of 
the DA and it doesn’t seem to relate to this topic.  Is 
this a typo or are we missing an important point they 
are trying to make here?   
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property of every nature and description, and any and all personal property, equipment and 
fixtures at the Hospital, shall be transferred to the Clinic.  Notwithstanding the foregoing, the 
parties agree that the following will not be transferred to the Clinic: 

(1) LHA’s “Beneficial interest in Lakewood Hospital Foundation, 
Inc.” as reflected on LHA’s balance sheet. 

(2) Any right LHA may have to the Land, which shall remain the 
property of the City, subject to the City’s sale of the FHC Site pursuant to the FHC Site Sale 
Agreement described in Section  5.1(a)5.1(a) 5.1(a) and the Interim Lease Agreement described in 
Section  5.45.4 5.4. 

(3) Any right LHA may have to the following items described on 
Exhibit C of the 1996 Lease, which shall remain the property of the City and shall not be 
transferred to the Clinic: (i) Belle Avenue parking garage,  (ii) Lakewood Hospital Professional 
Building, (iii) Community Health Care Center, (iv) residential homes (whether or not explicitly 
described in Exhibit C of the 1996 Lease), and (v) paved parking lots (whether or not explicitly 
described in Exhibit C of the 1996 Lease). 

3.4 Side Letter of Satisfaction between City and LHA.  Attached hereto as Exhibit E is 
a side letter between the City and LHA confirming that the actions taken by LHA pursuant to this 
Master Agreement after the Effective Date shall not constitute a breach of the 1996 Lease or other 
agreement between the City and LHA (the “Side Letter Agreement”). 

3.5 Termination of 1996 Definitive Agreement. Attached hereto as Exhibit F is the 
termination agreement between LHA and the Clinic, pursuant to which the 1996 Definitive 
Agreement is terminated as of the Effective Date.   

ARTICLE IV 

 

Lakewood Hospital Foundation and New Lakewood Community Health Foundation 

4.1 Repurposing of LHF.  Because LHF’s purpose is to support LHA’s operation of a 
hospital facility in Lakewood and, due to the Transition, such purpose is no longer viable or 
appropriate, LHF has adopted, effective as of the Effective Date, amended and restated articles of 
incorporation (attached hereto as Exhibit G) and amended and restated code of regulations 
(attached hereto as Exhibit H). Pursuant to its new governing documents, LHF’s purposes will be 
to continue to support LHA’s hospital operations while the Hospital is in operation and to support 
community health and wellness activities in the City of Lakewood consistent with the Founding 
Principles. The corporate name of LHF may be changed to reflect its new purposes, but for the 
sake of clarity and convenience will be referred to herein as “LHF.” 

4.2 Formation of New Lakewood Community Health Foundation.  To support 
community health and wellness activities in the City of Lakewood consistent with the Founding 
Principles, a new foundation will be formed.  The corporate name of the new foundation is to be 
determined, but for sake of clarity and convenience will be referred to herein as “LCHF.”  
Attached hereto Exhibit [   ] are the Articles of Incorporation of LCHF and attached hereto as 
Exhibit [   ] is the Code of Regulations of LCHF, which are effective as of the Effective Date. 

Comment [A10]: Would like the Lakewood legal 
team to take a look at the wording here and make 
sure that it’s not a problem that 850 Columbia Road 
is not specifically called out in the excluded property 
list below given how they worded the payment 
language for it in Section 5.2.  Perhaps  

Comment [A11]: Still need to review the Lease 
and the DA to make sure that there aren’t any other 
terms within either of those documents that we need 
to survive into this one. 

Comment [A12]: This change is premature to 
include in this document.  We probably will need to 
amend LHF documents, but this section assumes that 
LHF would be re-purposed to become the 
community wellness foundation, and we are not yet 
making that assumption.  So we need to add 
language in an additional section here to reference 
the new Foundation – see possible language below – 
attorneys can edit as necessary 
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4.24.3 Funding of LHF.  Unless otherwise restricted, LHF will use its existing funds in 
furtherance of its amended purposes.  In connection with the transactions contemplated by the 
Transition and in furtherance of the Founding Principles, LHA and the Clinic will fund the 
activities of LHF as described in Sections  6.2(a) 6.2(a) and  6.2(b), respectively.   

4.4 Funding of LCHF.  In connection with the transactions contemplated by the 
Transition and in furtherance of the Founding Principles, LHA and the Clinic will fund the 
activities of LCHF as described in Sections 6.2(a) 6.2(a) and 6.2(b) 6.2(b), respectively.   

4.34.5 Naming Rights.  In recognition of the Clinic’s contributions to LCHF as described 
in Section 6.2(b) 6.2(b), LCHF grants to the Clinic a suitable naming opportunity in connection 
with the activities of  LCHF. LCHF and the Clinic will mutually agreed upon the parameters of 
such naming opportunity.  LCHF and the Clinic agree that the naming opportunity will not 
include the name of the LCHF corporate entity.  The Clinic’s naming rights under this Section 
4.4 4.3 will survive until the later of one year after the final Annual Contribution payment 
described in Section 6.2(b) 6.2(b) and the period during which the Clinic owns and operates the 
FHC.  Add limitation that external funding/naming opportunities will take precedence over CCF’s 
exercise of the rights described in this paragraph? 

4.44.6 Representation on Governing Board.  The Clinic will have the right to appoint two 
(2) voting members on the governing board of LCHF, which shall not have not less than five (5) 
nor more than twenty-one (21) members. The Clinic’s rights under this Section 4.6 4.4 will 
survive until the later of one year after the final Annual Contribution payment described in 
Section 6.2(b) 6.2(b) and the period during which the Clinic owns and operates the FHC.   

4.54.7 Principal Health Care System Affiliate.   

(a) Right of First Refusal.  The Clinic will be the principal health care system 
affiliate for LCHF’s activities.  As such, LCHF hereby grants to the Clinic a right of first refusal 
(the “Right of First Refusal”) to participate in any health and wellness program, product, 
activity or service that LCHF seeks to offer or support in excess of $500,000 per year in 
estimated annual revenue or grant (“Designated Program”).  LCHF hereby agrees that pursuant 
to the Right of First Refusal, LCHF shall not offer or support a Designated Program with any 
other Person (or Affiliate thereof) that operates a health care system other than the Clinic, except 
in compliance with the provisions of this Section 4.7 4.5.  

(b) Procedure for Proposed Designated Program.  If LCHF has a bona fide 
desire to offer or support a Designated Program, LCHF shall deliver to the Clinic a notice (the 
“Proposed Program Notice”) that:  (i) certifies that LCHF desires to move forward with such 
Designated Program, (ii) identifies the Person or Persons with whom the Designated Program 
would be undertaken (the “Proposed Partner”), and (iii) encloses a description of the 
Designated Program, containing all material terms thereof.   

(c) Notice of Election.  The Clinic shall, within ninety (90) days after delivery 
of the Proposed Program Notice, deliver to LCHF notice of whether the Clinic intends to 
exercise its Right of First Refusal.  If the Clinic exercises its Right of First Refusal, its 
participation in the Designated Program shall be identical to the participation described in the 

Formatted: Font: Not Bold, Underline

Formatted: Font: Not Bold

Formatted: No underline, Font color: Red

Comment [A13]: Can we agree to some of these 
parameters in advance of the execution of this 
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Proposed Program Notice; provided that, if the participation set forth in the Proposed Program 
Notice cannot be precisely matched by the Clinic (e.g., use of the name of the Proposed Partner), 
LCHF and the Clinic will negotiate in good faith to fix terms that result in LCHF receiving value 
that is equivalent to the value LCHF would receive under the Proposed Program Notice.  If the 
Clinic fails to deliver notice of its intent to exercise its Right of First Refusal within such ninety 
(90) day period, the Clinic shall be deemed to have elected not to exercise its Right of First 
Refusal, and LCHF shall be permitted to consummate the proposed Designated Program in 
accordance with the Proposed Program Notice. 

(d) Designated Program with Proposed Partner.  If the Clinic elects (or is 
deemed to have elected) not to exercise its Right of First Refusal, LCHF may pursue the 
Designated Program on the terms described in the Proposed Program Notice within one hundred 
fifty (150) days after the delivery of the Proposed Program Notice to the Clinic.  If the 
Designated Program is not implemented within such one hundred fifty (150) day period, LCHF 
shall again be required to comply with the terms of this Section 4.74.5, unless such requirement 
is waived by the Clinic. 

(e) Designated Program with the Clinic.  If the Clinic notifies LCHF in 
accordance with Section 4.7(c)4.5(c) that it elects to exercise its Right of First Refusal, LCHF 
and the Clinic shall agree to appropriate and customary terms for the Designated Program, 
including a time line for implementing the Designated Program.   

(f) Survival of Right of First Refusal.  The Clinic’s rights under this Section 
4.7 4.5 will survive until the later of one year after the final Annual Contribution payment 
described in Section 6.2(b) 6.2(b) and the period during which the Clinic owns and operates the 
FHC. 

4.64.8 Assistance in LHF Activities.  For a period of up to three (3) years following the 
Effective Date, the Clinic will use commercially reasonable efforts to assist the Lakewood 
community and LCHF to attract and contract with a wellness center partner or vendor to be 
involved in the development of an additional health and wellness campus and/or facility on the 
Remaining Hospital Site Property. [Drafter’snote:Partiestodiscussissueofwellnesscenter
or other development of the Remaining Hospital Site Property.] 

ARTICLE V 
 

REAL ESTATE MATTERS 

5.1  Sale of Portion of Hospital Site for FHC; Option; Restrictive Covenant. 

(a) Attached hereto as Exhibit I is a purchase and sale agreement (“FHC Site 

Sale Agreement”), pursuant to which the City will convey the FHC site to the Clinic for a 
purchase price of [$________].   

(b) Option Agreement.  Attached hereto as Exhibit J is an option agreement 
(the “FHC Option Agreement”) between the City and the Clinic that provides for the following: 
(i) if the Clinic no longer wishes to own and operate the FHC, the Clinic will offer the FHC Site 
and improvements thereon to the City at a price that does not exceed fair market value as 
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determined by an appraisal process described in the FHC Option Agreement; (ii) if the City does 
not wish to exercise its right to acquire all of the improvements, but exercises its right to acquire 
the FHC Site, the City will have the right to buy back the FHC Site at a price equal to the amount 
paid by the Clinic for the FHC Site; provided that if such price exceeds the fair market value, as 
determined by an appraisal process described in the FHC Option Agreement, the purchase price 
will be the price determined by the appraisal process; and (iii) if the City elects not to purchase 
the FHC Site or the improvements thereon, the Clinic may sell or lease such FHC Site and/or 
improvements thereon to any third party.  If the City exercises the option to acquire the FHC Site 
only and none of the improvements located thereon as described in clause (ii) above, the Clinic 
may sell any portion of the improvements to a third party and the City will, in conjunction 
therewith, negotiate a ground lease with such third party upon commercially reasonably terms 
and at a rent not to exceed fair market value (as determined pursuant to the FHC Option 
Agreement). 

(c) Restrictive Covenant.  As part of the consideration for the Clinic’s 
acquisition of the FHC Site, a restrictive covenant (the “Covenant”) will be placed on the Land 
except for the portion of the Land conveyed to the Clinic pursuant to the FHC Site Sale 
Agreement (such remaining Land, the “Remaining Hospital Site Property”).  Pursuant to the 
Covenant, no health care system provider will be permitted to operate or manage a facility, and 
no signage identifying such provider will be permitted, on the Remaining Hospital Site Property 
without the Clinic’s prior written consent while the Clinic owns and operates the FHC.   

5.2 Sale of Property at 850 Columbia Road.  Attached hereto as Exhibit K is the 
purchase and sale agreement between LHA and the Clinic (“850 Columbia Road Sale 

Agreement”), pursuant to which LHA will sell the land and improvements located at 850 
Columbia Road, Westlake, Ohio property to the Clinic for a purchase price of Eight Million Two 
Hundred Thousand Dollars ($8,200,000) (the “Columbia Purchase Price”).  LHA will direct that 
the Columbia Purchase Price (subject to any adjustments described in the 850 Columbia Road 
Sale Agreement) be paid by the Clinic to the City.  

5.3 Termination of 1996 Lease.  Attached hereto as Exhibit L is a lease termination 
agreement, pursuant to which the City and LHA terminate of the 1996 Lease as of the Effective 
Date.  

5.4 Interim Lease Agreement.  Attached hereto as Exhibit M is a lease agreement 
between the City and LHA, pursuant to which the City will lease the Remaining Hospital Site 
Property to LHA (“Interim Lease Agreement”). 

ARTICLE VI 
 

FINANCIAL OBLIGATIONS 

6.1  LHF Funding.  LHF will maintain all of its existing funds and, unless otherwise 
restricted, use such funds in accordance with and in furtherance of the purposes described in 
LHF’s amended and restated governing documents. 

Comment [A16]: Need a definition for this term 
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6.2 Clinic Funding of LHF. 

(a) Cash Payments to LCHF.   

(1) In recognition of the parties’ intention that LHA’s assets be used 
for the benefit of the Lakewood community and its residents, the Clinic will transfer Twelve 
Million, Two Hundred Thousand Dollars ($12,200,000) through LHA to LCHF in immediately 
available funds (“Initial Payment”) on the Effective Date. 

(2) In further recognition of the parties’ intention that LHA’s assets be 
used for the benefit of the Lakewood community and its residents, within thirty (30) days of the 
commencement of operations and provision of patient care at the FHC and the City’s approval of 
a plan to complete the demolition or modification of the remainder of current Hospital facility on 
the Remaining Hospital Site Property, the Clinic will transfer Twelve Million, Two Hundred 
Thousand Dollars ($12,200,000) through LHA to LCHF in immediately available funds.  The 
plan regarding the Remaining Hospital Site Property must be completed in good faith and 
submitted by LHA to the City for approval no later than thirty (30) days before the 
commencement of operations and provision of patient care at the FHC. 

(b) Annual Contributions to LCHF.   In support of the furtherance of the 
purposes of LCHF, the Clinic will make sixteen (16) annual payments to LCHF of $500,000 
each, with the first payment being made on the Effective Date and subsequent payments being 
made on each anniversary of the Effective Date for 15 consecutive years (each, an “Annual 

Contribution”).   

6.3 Financial Obligations of LHA.  LHA will (i) receive the revenues and be 
responsible for its expenses as described in Section 3.3(a) 3.3(a); (ii) bear the wind-down and 
Hospital demolition costs as described in Section 3.3(b) 3.3(b); and (iii) distribute its assets upon 
dissolution as described in Section 3.3(c) 3.3(c). 

ARTICLE VII 
 

REPRESENTATIONS AND WARRANTIES  

7.1 Mutual Representations and Warranties. Each party represents and warrants to the 
other parties that the statements contained in this Section 7.1 7.1 are true and correct as of the 
Effective Date.   

(a) Authorization; Enforceability.  Each party represents and warrants that it 
has all requisite power, authority and capacity to execute and deliver this Master Agreement and 
any other agreements to be entered into by it in connection with the Transition as contemplated 
hereby and to perform its obligations under this Master Agreement and any such other 
agreements, and to consummate all transactions contemplated hereby.  The execution and 
delivery of this Master Agreement, and the performance of the transactions contemplated hereby, 
have been duly and validly authorized by the applicable governing board or bodies of such party, 
and all action (corporate, legislative or otherwise) necessary for the authorization and 
consummation of the transactions contemplated this Master Agreement has been taken.  This 
Master Agreement has been duly executed and delivered by such party, and constitutes a valid 

Formatted: Not Strikethrough

Comment [A18]: Do we need a definition here? 

Comment [A19]: Should we define this 
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and binding obligation of such party, enforceable against such party in accordance with its terms 
subject to (i) bankruptcy, insolvency, reorganization, moratorium or other laws affecting 
creditors’ rights generally, and (ii) general principles of equity, including the availability of 
specific performance, and public policy. 

(b) Absence of Conflicts.  Each party represents and warrants that its 
execution, delivery and performance of this Master Agreement will not (i) result in the breach or 
violation of any term or provision of or constitute a default under or conflict with any terms or 
provision of: its articles of incorporation, code of regulations, charter, bylaws, or any other of its 
organizational or governing documents, or any contract, agreement, lease, mortgage, license, 
permit, authorization, or other obligation to which it or any of its Affiliates is a party, or by 
which it or any of its Affiliates is bound, (ii) constitute such an event that with notice, lapse of 
time, or both, would result in any such breach, violation or default, (iii) conflict with or result in 
any violation by such party or any of its Affiliates of any constitution, statute, rule, regulation, 
ordinance, code, order, judgment, writ, injunction, decree or award, or constitute an event that 
with notice, lapse of time, or both, would result in any such violation or (iv) result in the creation 
or imposition of any lien, charge or encumbrance upon or with respect to the assets or property 
of such party or any of its Affiliates. 

(c) Consents.  Each party represents and warrants that it has (i) obtained all 
material consents, approvals, authorizations and clearances of governmental authorities required 
of it to consummate the transactions contemplated hereby; (ii) provided such information and 
communications to governmental authorities as such governmental authorities may reasonably 
request; and (iii) assisted and cooperated with the other parties’ efforts to obtain all consents, 
licenses, permits, approvals, authorizations and clearances of governmental authorities that the 
parties reasonably deem necessary or appropriate and to prepare any document or other 
information reasonably required of it by any such governmental authorities to consummate the 
transactions contemplated herein. Each party represents and warrants that neither it nor any of its 
Affiliates have entered into any agreement with any governmental authority to delay the 
consummation of or not consummate the transactions contemplated by this Master Agreement.    

(d) No Litigation.  Each party represents and warrants that no action, suit or 
proceeding has been instituted or, to its Knowledge, is threatened to restrain, prohibit, delay or 
otherwise challenge the legality or validity of any of the transactions contemplated by this 
Master Agreement or which would reasonably be expected to have a material adverse effect such 
party. 

(e) Donor Restrictions.  Each party represents and warrants that, to its 
Knowledge, there are no restrictions imposed by any donor affecting any material real estate or 
other material assets of a party that would prohibit, limit or restrict such party’s ability to enter 
into this Master Agreement or to consummate any of the transactions contemplated hereby.  

(f) No Misrepresentation.  Each party represents and warrants that, to its 
Knowledge, none of the representations and warranties made by it in this ARTICLE 
VII ARTICLE VII contains any untrue statement of a material fact or omits to state a material 
fact necessary in order to make such representation and warranty not misleading. 

Comment [A21]: Do we need any title searches, 
etc. in order to consummate the transaction? 
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7.2 Representations and warranties of the Clinic, LHA and LHFthe City.  Each of the 
Clinic, LHA and LHF represents and warrants to the other parties that the statements contained in 
this Section 7.2 7.2 are true and correct as of the Effective Date. 

(a) Organization and Standing.  Each of the Clinic, LHA and LHF the City 
represents and warrants that it is an Ohio nonprofit corporation duly organized and validly 
existing under the Chapter 1702 of the Ohio Revised Code, and in good standing under the laws 
of the State of Ohio.   

(b) Tax Status.   

(1) The Clinic represents and warrants that it is recognized as exempt 
from federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  The Clinic has no Knowledge of any action by the Internal 
Revenue Service to revoke or terminate the tax status of the Clinic.   

(2) LHA represents and warrants that it is recognized as exempt from 
federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  LHA has no Knowledge of any action by the Internal Revenue 
Service to revoke or terminate the tax status of LHA.  

(3) I think we need a rep and warrant for the City here as well. 

(3)(4) LHF represents and warrants that it is recognized as exempt from 
federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  LHF has no Knowledge of any action by the Internal Revenue 
Service to revoke or terminate the tax status of LHF. 

7.3 Knowledge.  As used in this ARTICLE VII ARTICLE VII, the term “Knowledge” 
means to the actual knowledge of the party’s officers and the members of a party’s governing 
board or body.  

ARTICLE VIII 
 

The Closing 

8.1 Closing.  The closing of the transactions contemplated by this Master Agreement 
(the “Closing”) shall take place on the Effective Date at a location and time as the parties shall 
mutually agree.  Unless otherwise agreed upon by the parties in writing, the Closing shall be 
effective as of the Effective Date. 

8.2 The Clinic’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, the Clinic 
shall deliver the following: 

(a) The Initial Payment to LCHF; 

(b) The initial annual contribution described in Section 6.2(b) 6.2(b); 

Comment [A22]: I think this accurately reflect 
the parties to the Agreement….so it should at least 
included the City, and probably will need to exclude 
LHF if we decide not to make them a party to the 
Agreement. 

LKWD-PRR231_001267

LKWD-PRR231_001267



Draft of March 10, 2014April 6, 2015 

 

 
 
CLI-202353101v4  

-12-  

 

(c) certified copies of resolutions of the Clinic’s Board, duly adopted and in 
full force and effect as of the Effective Date, authorizing and approving Clinic’s performance of 
the transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(d) certificates of incumbency for the Clinic’s officers executing this Master 
Agreement, dated as of the Effective Date; 

(e) copies of the following agreements executed by a duly authorized officer 
of the Clinic: FHC Site Sale Agreement, the FHC Option Agreement; the 850 Columbia Road 
Sale Agreement, and the Termination of 1996 Definitive Agreement; and   

(f) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.3 LHA’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, LHA shall 
deliver the following: 

(a) certified copies of resolutions of the LHA Board, duly adopted and in full 
force and effect as of the Effective Date, authorizing and approving LHA’s performance of the 
transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(b) certificates of incumbency for the officers of LHA executing this Master 
Agreement, dated as of the Effective Date; 

(c) copies of the following agreement executed by a duly authorized officer of 
LHA: the 850 Columbia Road Sale Agreement, the Side Letter Agreement, the Termination of 
1996 Lease Agreement, the Termination of 1996 Definitive Agreement, and the Interim Lease 
Agreement for Hospital Site; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.4 LHF’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, LHF shall 
deliver the following: 

(a) LHA’s LHF’s amended and restated articles of incorporation and code of 
regulations, certified by the Secretary of LHF; 

(b) certified copies of resolutions of the LHF Board, duly adopted and in full 
force and effect as of the Effective Date, authorizing and approving LHF’s performance of the 
transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 
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(c) certificates of incumbency for the officers of LHF executing this Master 
Agreement, dated as of the Effective Date; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.5 The City’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, the City shall 
deliver the following: 

(a) certified copies of resolutions of the City Council of Lakewood, duly 
adopted and in full force and effect as of the Effective Date, authorizing and approving the City’s 
performance of the transactions contemplated under this Master Agreement and the execution 
and delivery of the documents described herein; 

(b) certificates of incumbency for the City’s officials executing this Master 
Agreement, dated as of the Effective Date; 

(c) copies of the following agreement executed by a duly authorized officer of 
the City:  FHC Site Sale Agreement, the FHC Option Agreement, the Side Letter Agreement, the 
Termination of 1996 Lease Agreement, and the Interim Lease Agreement for Hospital Site; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

ARTICLE IX 
 

Post-Closing Obligations 

9.1 Payment Obligations.  The Clinic shall fulfill the payment obligations set forth in 
Sections 6.2(a)(2) 6.2(a)(2) and 6.2(b) 6.2(b).  

9.2  Relocation of Fairview/Cleveland Clinic Family Medicine Residency.   No later 
than six (6) months after date on which the FHC commences operations and begins providing 
health care services patients, the Clinic will relocate the Fairview/Cleveland Clinic Family 
Medicine Residency, which is currently at the Fairview Center for Family Practices, to the FHC 
campus.  

9.3 LHA Record Retention.  Upon LHA’s cessation of operations, the Clinic will 
maintain and administer the archival recordkeeping operations of LHA, complying with 
applicable laws, pursuant to the Clinic’s record retention policies.  

9.4 Public Support of Transition.  Each of the parties shall publicly support the 
Transition and the activities undertaken pursuant to this Master Agreement. 

9.5 Cooperation in Orderly Cessation of Services at the Hospital.   

Comment [A23]: Most of these can probably be 
re-purposed to apply to LCHF, not LHF 

Comment [A24]: Too vague as worded—instead 
say “shall not make public statements criticizing the 
terms and spirit of the Transition as described in this 
Master Agreement.” ?  This is also more consistent 
with 9.5 below. 
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(a) The City and LHF agree to cooperate with LHA to effect an orderly and 
efficient closure of the Hospital and the transition of patient care. Each of The the City, on its 
own behalf and on behalf of its governmental officials, City Council, other bodies, boards and 
councils of any kinds, and its officers, departments, employees, agents, attorneys, affiliates, 
successors and assigns (collectively, the “City Parties”) and LHF, on its own behalf and on 
behalf of its Affiliates, members, officers, directors, trustees, employees, agents, attorneys, 
donors, affiliates, successors and assigns (collectively, the “LHF Parties”), hereby forever 
waives, releases and discharges LHA and the Clinic and their respective Affiliates, members, 
officers, directors, trustees, employees, agents, attorneys, donors, affiliates, successors and 
assigns (the “Hospital Parties”), from any and all known and unknown claims, demands, injuries, 
damages, actions, costs, expenses, attorneys’ fees, liability and suits in equity or law, known or 
unknown (collectively, “Claims”), that arise out of or relate to the Transition, including closing 
of the Hospital, the cessation of services or programs at the Hospital, or the demolition of the 
Hospital building and from any other events, transactions, relationships, agreements, acts or 
omissions that occur in connection with such events.  The City agrees that neither it nor any of 
the City Parties, and LHF agrees that neither it nor any of the LHF Parties, will take direct or 
indirect action or support any action or encourage others to take any action that is intended to or 
will (i) delay, stop, reverse or otherwise impede LHA or the Clinic from taking the actions 
contemplated by the Transition or (ii) recover damages of any kind against any of the Hospital 
Parties that relate to any of the foregoing. If the City and LHF violate their obligations under this 
Section 9.5(a) 9.5(a), LHA and the Clinic shall be forever relieved of their respective future 
obligations under this Master Agreement.  

(b) If LHA or the Clinic is (i) delayed, stopped or otherwise impeded from 
taking the actions contemplated by the Transition, (ii) subjected to an action that attempts to 
cause any such delay, stoppage or impediment or (iii) subjected to an action to recover damages 
of any kind against any of LHA, the Clinic or their respective Affiliates that relates to any of the 
foregoing, and neither LHF or the City has violated Section 9.5(a) 9.5(a), the Clinic may offset 
any damages, awards and costs (including legal fees) incurred by the Clinic in addressing any 
such matters against any future installment of the payment described in Section 
6.2(a)(2) 6.2(a)(2) or the Annual Contributions.  This Section 9.5(b) 9.5(b) shall not apply to a 
routine business dispute involving a vendor or service contract relating to the Hospital, so long as 
neither LHF nor the City has violated Section 9.5(a) 9.5(a). 

(c) Nothing in this Section 9.5 9.5 shall be deemed to relieve LHF or the City 
of any of its obligations, or waive any of LHA’s or the Clinic’s rights, under this Master 
Agreement. 

9.6 Negotiations between Lakewood and Avon.  The Clinic will use its best efforts to 
facilitate negotiations between the City of Avon and the City of Lakewood to compensate the City 
of Lakewood for the loss of payroll taxes consistent with the payroll tax revenue sharing 
agreement that the City of Avon entered into with other nearby municipalities in 2005. 

9.7 General Support of LHF Activities.  The Clinic will assist LHF’s wellness 
activities as described in Section 4.8 4.6. 

Comment [A25]: Seems overly broad 
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9.8 Wind-Down and Dissolution Activities.  LHA will undertake the activities 
described in ARTICLE III ARTICLE III. 

9.9 Transfer of Real Property. To the extent necessary, LHA will cooperate in 
transferring to the City any real estate rights that it may have in the Remaining Hospital Site 
Property or pursuant to the 1996 Lease. 

9.10 Insurance.  In consideration for insurance premiums paid by or allocated to LHA, 
the Clinic will provide insurance protection (indemnity and defense), including without limitation 
professional liability and directors and officers insurance, for the officers, trustees, employees, 
and other agents of LHA, for LHA-related occurrences both prior to and subsequent to the 
dissolution of LHA. 

9.11 Approvals.  The City will promptly grant all zoning, architectural, construction, 
engineering, regulatory, tax-exemption or other approvals within its authority as requested by the 
Clinic in the design, construction, and maintenance of the FHC; provided that the Clinic properly 
follows established processes for obtaining such approvals. 

9.12 City Obligations.  If testimony or documents are sought from the City or any 
public office or official relating to the Transition, whether informally or by legal process, the City 
agrees to provide notice of such request as promptly as possible to the Clinic’s Chief Legal 
Officer.  In addition to the other obligations in this ARTICLE IX ARTICLE IX, the City shall 
meet its parking obligations described in Section 2.2 2.2 and its obligations under the restrictive 
covenant described in Section 5.1(c) 5.1(c). 

9.13 LHF Obligations.  In addition to the other obligations in this ARTICLE 
IX ARTICLE IX, LHF shall abide by Sections 4.2 4.2, 4.4 4.3 4.6 4.4 and 4.7 4.5.  

ARTICLE X 
 

Dispute Resolution 

10.1 Covered Disputes.  All controversies and claims arising under or relating to this 
Master Agreement shall be resolved in accordance with this ARTICLE X ARTICLE X.  The 
parties shall negotiate all matters of joint concern in good faith, with the intention of resolving 
issues between them in a mutually satisfactory manner.  If a disagreement between or among the 
parties cannot be resolved through informal discussions, it shall be deemed a “Dispute” upon one 
party (the “Declaring Party”) declaring, by the delivery of a written notice (the “Notice”) to the 
other parties, that a Dispute exists. The Notice shall specify the nature and cause of the Dispute 
and the action that the Declaring Party deems necessary to resolve the Dispute.  Following receipt 
of the Notice, appropriate officers of the parties shall use good faith efforts to resolve the Dispute.  
If a Dispute is not resolved by the officers within thirty (30) days of the date of the Notice, the 
matter shall be referred to the respective Board chairs of LHA, LHF and Lakewood City Council 
and the Chair of the Executive Committee of the Cleveland Clinic Regional Hospitals.  If a 
Dispute is not resolved between such designees of the respective parties within thirty (30) days of 
the date of submission thereto, the matter shall be resolved in accordance with the arbitration 
procedures below.  

Comment [A28]: Don’t think they can agree to 
this.  They can agree to promptly review, but not 
necessary grant approval if the requests are not 
aligned with current Lakewood codes and 
restrictions. 

LKWD-PRR231_001271

LKWD-PRR231_001271



Draft of March 10, 2014April 6, 2015 

 

 
 
CLI-202353101v4  

-16-  

 

10.2 Arbitration Process.  The parties agree that the arbitration shall be conducted in 
accordance with the then-current rules of the American Health Lawyers Association, as modified 
herein. The parties shall use a panel of arbitrators.  Each party to the Dispute shall select one 
arbitrator and those arbitrators shall select on additional arbitrator who shall hear the Dispute. The 
arbitrators shall make each determination in a manner that is consistent with this Master 
Agreement, including the parties’ intent as expressed herein.  Without limiting the foregoing, the 
parties agree that the arbitrators are empowered to (a) make determinations regarding the 
reasonableness of a party’s acts or omissions and (b) take into account that a party’s approach to 
fulfilling an obligation under this Master Agreement must be based upon a financially sustainable 
and responsible model that takes into consideration financial and patient care concerns on a 
system-wide basis.  All decisions of the arbitrators are final and shall be binding upon the parties. 
Each party to this arbitration shall be solely responsible for their own attorneys’ fees and 
expenses, legal expenses and witness fees and expenses.  Any other usual and customary 
expenses incurred by the arbitrators or the expense of such arbitration proceeding shall be equally 
divided between the parties, irrespective of the outcome of such proceeding. The arbitration will 
be conducted in Cleveland, Ohio. The arbitrators are to apply the laws of the State of Ohio law 
without regard to its choice of laws principles. The parties agree that any award, order, or 
judgment pursuant to the arbitration is final and may be entered and enforced in any court of 
competent jurisdiction. 

10.3 General.  The parties agree that all aspects of the dispute resolution process, up to 
and including the special committee process, shall be conducted in confidence.  The parties agree 
that all statements made in connection with informal dispute resolution efforts shall not be 
considered admissions or statements against interest by either party.  The parties further agree that 
they will not attempt to introduce such statements at any later trial or mediation between the 
parties. 

ARTICLE XI 
 

Miscellaneous Provisions 

11.1 Definitions.  The term “Affiliate” when used in connection with a particular entity 
means any Person directly or indirectly controlled by or under common control with such entity.  
“Control” or “controlled by” shall mean the power to elect through membership, ownership, 
contract, or otherwise, fifty percent (50%) or more of the board of trustees, directors or managers 
(or others performing similar functions) of a Person.  “Control” also includes the power to direct 
or cause the direction of the policies and management of an entity, whether through contract, 
membership interests, ownership of voting securities, a lease, a management agreement, or other 
arrangement.  The term “Person” means any individual, partnership, limited liability company, 
corporation, joint venture, trust, business trust, cooperative or other association or any other 
entity. 

11.2 Survival. The representations and warranties of the parties shall survive the 
Closing for a period of six months after the Effective Date.  No representations and warranties 
shall survive the termination of this Master Agreement.  All covenants and agreements that 
contemplate performance thereof following the Effective Date will survive the Effective Date in 
accordance with their respective terms as described herein.  

Comment [A29]: Just a note that the Agreement 
does not mention anywhere the term from the LOI 
regarding the City offering a benefit plan where the 
Clinic’s facilities are in the top benefit tier. 
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11.3 Waivers and Amendments.  This Master Agreement may not be amended or 
modified and compliance herewith may not be waived (either generally or in a particular instance 
and either retroactively or prospectively) except with the written consent of both parties hereto. 

11.4 No Third Party Beneficiaries.  This Master Agreement is intended solely for the 
benefit of the parties hereto and not for the benefit of any other person or entity. 

11.5 Enforcement of Remedies. To the extent a party’s obligation under this Master 
Agreement is explicitly directed to one or more, but not all, of the parties, only the party(ies) to 
whom the obligation is directed shall have the ability to enforce such obligation.  Further, to the 
extent any terms of this Master Agreement conflicts with the terms of an Ancillary Agreement, 
the terms of the Ancillary Agreements shall govern.  If a dispute arises under an Ancillary 
Agreement, only the parties to such agreement will be entitled to enforce remedies thereunder and 
the other parties to this Master Agreement are not third party beneficiaries by virtue of this Master 
Agreement. 

11.6 Binding Effect.  Except as provided otherwise, all of the terms and provisions of 
this Master Agreement shall be binding upon and inure to the benefit of and be enforceable by the 
duly authorized successors and assigns of the parties hereto. 

11.7 Headings.  The headings contained in this Master Agreement, in any Exhibit 
hereto are for reference purposes only and shall not affect in any way the meaning or 
interpretation of this Master Agreement.  All Exhibits annexed hereto or referred to herein are 
hereby incorporated in and made a part of this Master Agreement as if set forth in full herein.  
Any capitalized terms used in any Exhibit but not otherwise defined therein, shall have the 
meaning as defined in this Master Agreement.  When a reference is made in this Master 
Agreement to a Section or Exhibit such reference shall be to a Section of, or an Exhibit to, this 
Master Agreement unless otherwise indicated. 

11.8 Entire Agreement.  The parties agree that this Master Agreement, including the 
Exhibits hereto, which are incorporated herein by reference, represents the complete and 
exclusive statement of the agreement among them with respect to the subject matter hereof and 
supersedes all other agreements, oral or written, between them relating to the subject matter of 
this Master Agreement.   

11.9 Assignment.  No party shall assign this Master Agreement or any of its rights or 
obligations hereunder (including by operation of law in connection with a merger or 
consolidation) without the prior written consent of the other party.  Any attempt at assignment of 
this Master Agreement in violation of this Section 11.9 11.9 shall be void and of no effect. 

11.10 Notices.  Any and all notices and other communications made or given pursuant to 
this Master Agreement shall be in writing and shall be sufficiently made or given if transmitted by 
hand delivery with receipt therefore, by certified or registered mail, postage prepaid, return receipt 
requested, or by a national overnight delivery service with guaranteed next-day delivery with 
receipt therefore, addressed as provided below; or, if the receiving party consents in advance, 
transmitted and received via telecopy or via such other electronic transmission mechanism as may 
be available to the parties.  If a notice or communication is transmitted by hand delivery, certified 
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or registered mail or Federal Express or other delivery service, as provided above, then such 
notice or communication shall be addressed as follows: 

if to the Clinic: 
 
The Cleveland Clinic Foundation 
Office of the Chief Executive Officer and President 
9500 Euclid Avenue 
Cleveland, OH 44195 
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and President 

With a copy to: 

The Cleveland Clinic Foundation 
Law Department 
3050 Science Park Drive, AC3-21 
Beachwood, Ohio 44122 
Attn: David W. Rowan, Chief Legal Officer 

If to LHA: ________________________ 

If to LHF: ________________________ 

If to the City: ________________________ 

or such other address as the party may designate in writing to the other party from time to time.  
Notices and communications shall be effective when received. 

11.11 Counterparts.  This Master Agreement may be executed in any number of 
counterparts, and each such counterpart hereof shall be deemed to be an original instrument, but 
all such counterparts together shall constitute but one agreement. 

11.12 Governing Law.  This Master Agreement shall be governed by and construed in 
accordance with the laws of the State of Ohio. 

11.13 Severability.  If any of the terms or provisions of this Master Agreement or the 
application thereof to any person or this Master Agreement or the application thereof to any 
person or circumstance shall be held by a court of competent jurisdiction to be invalid or 
unenforceable, the remainder of this Master Agreement and the application of such terms or 
provisions to other persons or circumstances shall not be affected thereby, but rather shall be 
enforceable to the greatest extent permitted by law.  In substitution for any provision of this 
Master Agreement held unlawful, invalid or unenforceable, there shall be substituted a provision 
of similar import reflecting the original intent of the parties hereto to the fullest extent permissible 
under law. 

11.14 Expenses.  Each party hereto shall pay its own legal, accounting, out-of-pocket and 
other expenses incident to this Master Agreement. 
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11.15 Further Assurances.  Each party will, whenever and as often as it shall be 
reasonably requested by any other party, for no additional monetary remuneration, take or cause 
to be taken all actions and execute, acknowledge and deliver, or cause to be executed, 
acknowledged and delivered, such further instruments and documents, as may be necessary in 
order to carry out the terms and conditions of this Master Agreement and the Ancillary 
Agreements and to consummate and make effective transactions herein and therein contemplated 
and shall do any and all other acts as many be reasonably requested in order to carry out the intent 
and purpose of this Master Agreement and the Ancillary Agreements.  

11.16 Time of Essence.  Time is of the essence in the performance of this Master 
Agreement.  This Section may be waived only in a writing expressly referring hereto. 

 [The remainder of this page intentionally left blank.] 
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have executed 
this Master Agreement as of the date first written above. 

 

THE CITY OF LAKEWOOD 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

THE CLEVELAND CLINIC FOUNDATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

 

LAKEWOOD HOSPITAL ASSOCIATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

LAKEWOOD HOSPITAL FOUNDATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

 

Formatted Table

Formatted Table
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Exhibits 

Exhibit A -  Land  

Exhibit B - Business Plan for Parking 

Exhibit C - Amended and Restated Articles of Incorporation of Lakewood Hospital   
  Association 

Exhibit D -  Amended and Restated Code of Regulations of Lakewood Hospital Association 

Exhibit E - Side Letter Agreement between the City of Lakewood and Lakewood Hospital  
  Association 

Exhibit F - Termination of 1996 Definitive Agreement between Lakewood Hospital   
  Association and the Clinic 

Exhibit G - Amended and Restated Articles of Incorporation of Lakewood Hospital   
  Foundation 

Exhibit H - Amended and Restated Code of Regulations of Lakewood Hospital Foundation 

Exhibit I - FHC Site Sale Agreement between the City of Lakewood and the Clinic 

Exhibit J - FHC Option Agreement between the City of Lakewood and the Clinic 

Exhibit K - 850 Columbia Road Sale Agreement between Lakewood Hospital Association  
  and the Clinic 

Exhibit L - Termination of 1996 Lease Agreement between the City of Lakewood and  
  Lakewood Hospital Association 

Exhibit M - Interim Lease Agreement between the City of Lakewood and Lakewood Hospital  
  Association 

 

May need to add Exhibits for the new foundation – Lakewood Community Health Foundation 
(LCHF) 
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MASTER AGREEMENT 

AMONG 

 CITY OF LAKEWOOD, LAKEWOOD HOSPITAL ASSOCIATION, THE CLEVELAND 

CLINIC FOUNDATION, AND LAKEWOOD HOSPITAL FOUNDATION 

REGARDING THE FUTURE OF HEALTH CARE SERVICES 

IN THE LAKEWOOD COMMUNITY 

This MASTER AGREEMENT (“Master Agreement”) is made as of this ____ 
day of May, 2015 (the “Effective Date”), by and among the City of Lakewood, Ohio, a 
municipal corporation and political subdivision in and of the State of Ohio (the “City”); 
Lakewood Hospital Association, an Ohio nonprofit corporation (“LHA”); The Cleveland Clinic 
Foundation, an Ohio nonprofit corporation (the “Clinic”); and Lakewood Hospital Foundation, 
an Ohio nonprofit corporation (“LHF”) (the foregoing are sometimes referred to herein 
individually as a “party” and collectively as the “parties”).  

RECITALS 

WHEREAS,  the City and LHA have a lease agreement dated as of December 23, 
1996 (together with any amendments thereto, the “1996 Lease”) under which the City leases to 
LHA certain real property as more particularly described on Exhibit A (the “Land”) and 
personal property currently occupied or used by LHA to operate what is commonly known as 
Lakewood Hospital (the “Hospital”); 

WHEREAS, LHA operates the Hospital, as a community hospital located in the 
City of Lakewood, Ohio that provides hospital and health care services to residents of Lakewood 
and its surrounding communities; 

WHEREAS, the Clinic operates a multi-specialty academic medical center that 
integrates clinical and hospital care with research and education, and the Clinic’s health system 
is comprised of community hospitals, affiliate hospitals, and family health centers with a 
northeast Ohio, national and international presence;  

WHEREAS, the Clinic is the sole corporate member of LHA pursuant to a 
Definitive Agreement executed on December 19, 1996 (the “1996 Definitive Agreement”) that 
terminates upon the expiration or termination of the 1996 Lease;  

WHEREAS, LHF generates philanthropic support to enhance LHA’s ability to 
fulfill its mission in operating the Hospital and contributes to and supports LHA so long as the 
Hospital is a municipally-owned institution in the City of Lakewood that is operated for the 
public benefit and for charitable, educational and scientific purposes; 

WHEREAS, each of LHA, the Clinic, and LHF is exempt from federal income 
tax under Section 501(a) by reason of being described in Section 501(c)(3) of the Internal 
Revenue Code of 1986, as amended, LHF being a functionally integrated Type III supporting 
organization of LHA; 

WHEREAS, at both the national and local levels, health care is in the midst of 
unprecedented transformation, and the manner in which care is delivered to patients is rapidly 
shifting from inpatient hospital care to outpatient and home care; 
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WHEREAS, in anticipation of this transformation, the parties hereto seek to 
address the future health care needs of the Lakewood community and its residents now and not 
wait until the 1996 Lease expires, have developed a vision that Lakewood become the healthiest 
city in America, and are prepared to make a major investment in the future of health care for the 
City of Lakewood; 

WHEREAS, LHA, the Clinic, and LHF entered into a non-binding Letter of 
Intent that established a conceptual framework for a series of transactions among the parties 
hereto, including the City, to transition the operations of the Hospital (the “Transition”) to 
implement this vision and fulfill the following objectives (the “Founding Principles”), and the 
City seeks to join the other parties under this Master Agreement and to participate in the 
Transition: 

 The strategic vision of health care for the Lakewood community and its residents 
is based on the knowledge that health care is changing from a facility- and 
physician-based paradigm, designed to care for the sick, to a population-based 
effort that aims to improve the health of an entire community by helping people 
live healthier lives, treating their health conditions early to prevent chronic 
diseases, and reducing the need for “sick care” in hospitals.  This is the future of 
health care. 
 

 The services currently provided by the Hospital will be transformed from a 
predominantly inpatient focus to a comprehensive ambulatory (outpatient)-based 
program of health care services, wellness activities, and outreach services that 
will touch the lives of the Lakewood community and a large number of its 
residents, significantly more than are served currently by the Hospital. 
 
WHEREAS, the parties have determined that the Transition and related 

commitments contemplated herein are in furtherance of such Founding Principles; and 

WHEREAS, this Master Agreement will serve as the guiding document for the 
transactions contemplated by the Transition. 

AGREEMENT 

NOW, THEREFORE, the parties hereto, intending to be legally bound, and in 
consideration of the premises and the mutual covenants, representations and warranties set forth 
in this Master Agreement, as well as other good and valuable consideration, the receipt and 
adequacy of which is hereby acknowledged, do hereby agree as follows: 

ARTICLE I 
 

Master Agreement and Ancillary Agreement Overview 

This Master Agreement sets forth the agreement of the parties and the framework 
for the Transition and related transactions.  The terms of this Master Agreement set forth the 
definitive agreements of the parties with respect to the matters described herein.  Further, this 
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Master Agreement cross references other agreements that are attached hereto as exhibits 
(“Ancillary Agreements”), which set forth detailed terms for transactions related to the 
Transition.  The terms of this Master Agreement are effective as of the Effective Date.  

ARTICLE II 
 

Cleveland Clinic Family Health Center at Lakewood 

2.1  Construction of Family Health Center at Lakewood.  The Clinic will construct a 
new comprehensive Cleveland Clinic Family Health Center (the “FHC”) of approximately 
62,100 gross square feet on the north portion of the Land upon which the Hospital is currently 
located and more particularly described in the FHC Site Sale Agreement (defined in Section 
  5.1(a)) (the “FHC Site”).  Through the FHC Site Sale Agreement, the City will convey the FHC 
Site to the Clinic for the FHC, which will include drive-up access and immediately adjacent 
selected parking (“FHC Parking”). The Clinic’s capital commitment for the design, construction 
and equipping of the FHC and FHC Parking will be approximately $34,000,000. 

2.2 Parking.  Attached hereto as Exhibit B is the business plan for parking associated 
with the FHC and surrounding areas that has been jointly developed by the City and the Clinic. 
Under the business plan for parking, the City will provide and maintain (or will arrange for the 
provision and maintenance of) safe and adequate parking for the FHC at a location proximal to 
the FHC while the Clinic owns and operates the FHC.  The City (or its designee) may charge 
parking customers for parking.  For the avoidance of doubt, the parking referenced in this Section 
 2.2 does not include the FHC Parking described in Section  2.1.   

2.3 Post-Construction Obligation of the Clinic to Operate FHC.  The Clinic will staff, 
own, operate, and manage the FHC.  While the Clinic owns and operates the FHC, the Clinic will 
(a) expend the capital required to maintain the safety and appearance of the FHC in a manner 
consistent with the Clinic’s other family health centers and (b) will offer the following services: 
(i) emergency department (24/7/365), (ii) primary care featuring an advanced medical home 
model, (iii) selected specialties, which will be determined by ongoing evaluation of community 
need and utilization, (iv) extended hours/weekends for certain services, which will be determined 
by ongoing evaluation of community need and utilization, (v) procedures including cardiac and 
pulmonary testing, (vi) radiology and lab services, (vii) eVisits/My Chart, and (viii) home care 
coordinated with the FHC and Fairview Hospital.  The Clinic will continually monitor the health 
care needs of the Lakewood community and adjust this list of services as appropriate to address 
the health care needs of the Lakewood community and its residents.   

ARTICLE III 
 

Wind-Down and Dissolution of LHA  

3.1 Wind-Down and Dissolution Plan.  The parties acknowledge and agree that LHA 
will take steps to cease the Hospital’s inpatient hospital operations.  LHA will establish a wind-
down and dissolution plan (“Wind-Down Plan”) that describes the orderly cessation of such 
services and LHA’s operation between the Effective Date and LHA’s dissolution.  
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3.2 Governance of LHA During Wind-Down.  

(a) Amendment of LHA’s Governing Documents.  Attached hereto Exhibit C 
are the Amended and Restated Articles of Incorporation of LHA and attached hereto as Exhibit 
D is the Amended and Restated Code of Regulations of LHA, which are effective as of the 
Effective Date. 

(b) LHA President Responsibilities.  LHA’s President will direct LHA’s 
wind-down and subsequent dissolution pursuant to the Wind-Down Plan.  LHA’s President will 
have the exclusive authority to determine the timing and dates of the cessation of patient 
operations and to adjust LHA’s activities and the timing of such activities described in the Wind-
Down Plan to protect patient safety or to preserve the assets of LHA. 

(c) Cooperation of LHA Board of Trustees.  The members of the LHA Board 
of Trustees will cooperate with and support the decisions of LHA’s President except that they are 
not bound to agree to a decision that they in good faith believe is contrary to their fiduciary 
obligations to LHA. 

3.3 Financial Issues Related to LHA’s Wind-Down. 

(a) Operating Revenues and Expenses. LHA will receive all revenues and 
incur all expenses, whether direct or allocated, associated with the continuing existence and 
operations of LHA between the Effective Date and the final dissolution of LHA. 

(b) Wind-Down and Demolition Costs.  LHA will bear all costs of terminating 
and winding down its patient and other operations and all costs of demolition to prepare the FHC 
Site for the construction of the FHC and for the demolition of the structures remaining on the 
Remaining Hospital Site Property (as defined in Section  5.1(c)) to prepare the Remaining 
Hospital Site Property to return for use by the City (the “Wind-Down Costs”), up to the 
maximum of LHA’s net asset value excluding, as applicable, any value on LHA’s balance sheet 
that is attributable to the assets described in Sections  3.3(c)(2) and  3.3(c)(3), which are 
committed to be returned to the City upon LHA’s dissolution (“Net Asset Value”).  Any Wind-
Down Costs in excess of LHA’s Net Asset Value will be borne by the Clinic.  Wind-Down Costs 
shall include, without limitation, requisite capital expenditures, lease payments under the Interim 
Lease Agreement (as defined in Section  5.4), payments on notes payable, retirement plan costs, 
building demolition, abatement and relocation, severance and retention costs, insurance costs as 
described in Section  9.10, and post-closure closing costs.  

(c) Dissolution Distribution.  Notwithstanding the provisions of Article Six of 
the 1996 Definitive Agreement or any similar provisions elsewhere, upon LHA’s dissolution, as 
part of the transactions contemplated by the Transition including the Clinic’s payments under 
 ARTICLE VI, the parties agree and acknowledge that all of LHA’s property of every nature and 
description, and any and all personal property, equipment and fixtures at the Hospital, shall be 
transferred to the Clinic.  Notwithstanding the foregoing, the parties agree that the following will 
not be transferred to the Clinic: 

(1) LHA’s “Beneficial interest in Lakewood Hospital Foundation, 
Inc.” as reflected on LHA’s balance sheet. 
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(2) Any right LHA may have to the Land, which shall remain the 
property of the City, subject to the City’s sale of the FHC Site pursuant to the FHC Site Sale 
Agreement described in Section  5.1(a) and the Interim Lease Agreement described in Section 
 5.4. 

(3) Any right LHA may have to the following items described on 
Exhibit C of the 1996 Lease, which shall remain the property of the City and shall not be 
transferred to the Clinic: (i) Belle Avenue parking garage,  (ii) Lakewood Hospital Professional 
Building, (iii) Community Health Care Center, (iv) residential homes (whether or not explicitly 
described in Exhibit C of the 1996 Lease), and (v) paved parking lots (whether or not explicitly 
described in Exhibit C of the 1996 Lease). 

3.4 Side Letter of Satisfaction between City and LHA.  Attached hereto as Exhibit E is 
a side letter between the City and LHA confirming that the actions taken by LHA pursuant to this 
Master Agreement after the Effective Date shall not constitute a breach of the 1996 Lease or other 
agreement between the City and LHA (the “Side Letter Agreement”). 

3.5 Termination of 1996 Definitive Agreement. Attached hereto as Exhibit F is the 
termination agreement between LHA and the Clinic, pursuant to which the 1996 Definitive 
Agreement is terminated as of the Effective Date.   

ARTICLE IV 

 

Lakewood Hospital Foundation 

4.1 Repurposing of LHF.  Because LHF’s purpose is to support LHA’s operation of a 
hospital facility in Lakewood and, due to the Transition, such purpose is no longer viable or 
appropriate, LHF has adopted, effective as of the Effective Date, amended and restated articles of 
incorporation (attached hereto as Exhibit G) and amended and restated code of regulations 
(attached hereto as Exhibit H). Pursuant to its new governing documents, LHF’s purposes will be 
to continue to support LHA’s hospital operations while the Hospital is in operation and to support 
community health and wellness activities in the City of Lakewood consistent with the Founding 
Principles. The corporate name of LHF may be changed to reflect its new purposes, but for the 
sake of clarity and convenience will be referred to herein as “LHF.” 

4.2 Funding of LHF.  Unless otherwise restricted, LHF will use its existing funds in 
furtherance of its amended purposes.  In connection with the transactions contemplated by the 
Transition and in furtherance of the Founding Principles, LHA and the Clinic will fund the 
activities of LHF as described in Sections  6.2(a) and  6.2(b), respectively.   

4.3 Naming Rights.  In recognition of the Clinic’s contributions to LHF as described in 
Section  6.2(b), LHF grants to the Clinic a suitable naming opportunity in connection with the 
activities of  LHF. LHF and the Clinic will mutually agreed upon the parameters of such naming 
opportunity.  LHF and the Clinic agree that the naming opportunity will not include the name of 
the LHF corporate entity.  The Clinic’s naming rights under this Section  4.3 will survive until the 
later of one year after the final Annual Contribution payment described in Section  6.2(b) and the 
period during which the Clinic owns and operates the FHC.  
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4.4 Representation on Governing Board.  The Clinic will have the right to appoint two 
(2) voting members on the governing board of LHF, which shall not have not less than five (5) 
nor more than twenty-one (21) members. The Clinic’s rights under this Section  4.4 will survive 
until the later of one year after the final Annual Contribution payment described in Section  6.2(b) 
and the period during which the Clinic owns and operates the FHC.   

4.5 Principal Health Care System Affiliate.   

(a) Right of First Refusal.  The Clinic will be the principal health care system 
affiliate for LHF’s activities.  As such, LHF hereby grants to the Clinic a right of first refusal (the 
“Right of First Refusal”) to participate in any health and wellness program, product, activity or 
service that LHF seeks to offer or support in excess of $500,000 per year in estimated annual 
revenue or grant (“Designated Program”).  LHF hereby agrees that pursuant to the Right of 
First Refusal, LHF shall not offer or support a Designated Program with any other Person (or 
Affiliate thereof) that operates a health care system other than the Clinic, except in compliance 
with the provisions of this Section  4.5.  

(b) Procedure for Proposed Designated Program.  If LHF has a bona fide 
desire to offer or support a Designated Program, LHF shall deliver to the Clinic a notice (the 
“Proposed Program Notice”) that:  (i) certifies that LHF desires to move forward with such 
Designated Program, (ii) identifies the Person or Persons with whom the Designated Program 
would be undertaken (the “Proposed Partner”), and (iii) encloses a description of the 
Designated Program, containing all material terms thereof. 

(c) Notice of Election.  The Clinic shall, within ninety (90) days after delivery 
of the Proposed Program Notice, deliver to LHF notice of whether the Clinic intends to exercise 
its Right of First Refusal.  If the Clinic exercises its Right of First Refusal, its participation in the 
Designated Program shall be identical to the participation described in the Proposed Program 
Notice; provided that, if the participation set forth in the Proposed Program Notice cannot be 
precisely matched by the Clinic (e.g., use of the name of the Proposed Partner), LHF and the 
Clinic will negotiate in good faith to fix terms that result in LHF receiving value that is 
equivalent to the value LHF would receive under the Proposed Program Notice.  If the Clinic 
fails to deliver notice of its intent to exercise its Right of First Refusal within such ninety (90) 
day period, the Clinic shall be deemed to have elected not to exercise its Right of First Refusal, 
and LHF shall be permitted to consummate the proposed Designated Program in accordance with 
the Proposed Program Notice. 

(d) Designated Program with Proposed Partner.  If the Clinic elects (or is 
deemed to have elected) not to exercise its Right of First Refusal, LHF may pursue the 
Designated Program on the terms described in the Proposed Program Notice within one hundred 
fifty (150) days after the delivery of the Proposed Program Notice to the Clinic.  If the 
Designated Program is not implemented within such one hundred fifty (150) day period, LHF 
shall again be required to comply with the terms of this Section 4.5, unless such requirement is 
waived by the Clinic. 

(e) Designated Program with the Clinic.  If the Clinic notifies LHF in 
accordance with Section 4.5(c) that it elects to exercise its Right of First Refusal, LHF and the 
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Clinic shall agree to appropriate and customary terms for the Designated Program, including a 
time line for implementing the Designated Program.   

(f) Survival of Right of First Refusal.  The Clinic’s rights under this Section 
 4.5 will survive until the later of one year after the final Annual Contribution payment described 
in Section  6.2(b) and the period during which the Clinic owns and operates the FHC. 

4.6 Assistance in LHF Activities.  For a period of up to three (3) years following the 
Effective Date, the Clinic will use commercially reasonable efforts to assist the Lakewood 
community and LHF to attract and contract with a wellness center partner or vendor to be 
involved in the development of an additional health and wellness campus and/or facility on the 
Remaining Hospital Site Property. [Drafter’snote:Partiestodiscussissueofwellnesscenter
or other development of the Remaining Hospital Site Property.] 

ARTICLE V 
 

REAL ESTATE MATTERS 

5.1  Sale of Portion of Hospital Site for FHC; Option; Restrictive Covenant. 

(a) Attached hereto as Exhibit I is a purchase and sale agreement (“FHC Site 

Sale Agreement”), pursuant to which the City will convey the FHC site to the Clinic for a 
purchase price of [$________].   

(b) Option Agreement.  Attached hereto as Exhibit J is an option agreement 
(the “FHC Option Agreement”) between the City and the Clinic that provides for the following: 
(i) if the Clinic no longer wishes to own and operate the FHC, the Clinic will offer the FHC Site 
and improvements thereon to the City at a price that does not exceed fair market value as 
determined by an appraisal process described in the FHC Option Agreement; (ii) if the City does 
not wish to exercise its right to acquire all of the improvements, but exercises its right to acquire 
the FHC Site, the City will have the right to buy back the FHC Site at a price equal to the amount 
paid by the Clinic for the FHC Site; provided that if such price exceeds the fair market value, as 
determined by an appraisal process described in the FHC Option Agreement, the purchase price 
will be the price determined by the appraisal process; and (iii) if the City elects not to purchase 
the FHC Site or the improvements thereon, the Clinic may sell or lease such FHC Site and/or 
improvements thereon to any third party.  If the City exercises the option to acquire the FHC Site 
only and none of the improvements located thereon as described in clause (ii) above, the Clinic 
may sell any portion of the improvements to a third party and the City will, in conjunction 
therewith, negotiate a ground lease with such third party upon commercially reasonably terms 
and at a rent not to exceed fair market value (as determined pursuant to the FHC Option 
Agreement). 

(c) Restrictive Covenant.  As part of the consideration for the Clinic’s 
acquisition of the FHC Site, a restrictive covenant (the “Covenant”) will be placed on the Land 
except for the portion of the Land conveyed to the Clinic pursuant to the FHC Site Sale 
Agreement (such remaining Land, the “Remaining Hospital Site Property”).  Pursuant to the 
Covenant, no health care system provider will be permitted to operate or manage a facility, and 
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no signage identifying such provider will be permitted, on the Remaining Hospital Site Property 
without the Clinic’s prior written consent while the Clinic owns and operates the FHC.   

5.2 Sale of Property at 850 Columbia Road.  Attached hereto as Exhibit K is the 
purchase and sale agreement between LHA and the Clinic (“850 Columbia Road Sale 

Agreement”), pursuant to which LHA will sell the land and improvements located at 850 
Columbia Road, Westlake, Ohio property to the Clinic for a purchase price of Eight Million Two 
Hundred Thousand Dollars ($8,200,000) (the “Columbia Purchase Price”).  LHA will direct that 
the Columbia Purchase Price (subject to any adjustments described in the 850 Columbia Road 
Sale Agreement) be paid by the Clinic to the City.  

5.3 Termination of 1996 Lease.  Attached hereto as Exhibit L is a lease termination 
agreement, pursuant to which the City and LHA terminate of the 1996 Lease as of the Effective 
Date.  

5.4 Interim Lease Agreement.  Attached hereto as Exhibit M is a lease agreement 
between the City and LHA, pursuant to which the City will lease the Remaining Hospital Site 
Property to LHA (“Interim Lease Agreement”). 

ARTICLE VI 
 

FINANCIAL OBLIGATIONS 

6.1  LHF Funding.  LHF will maintain all of its existing funds and, unless otherwise 
restricted, use such funds in accordance with and in furtherance of the purposes described in 
LHF’s amended and restated governing documents. 

6.2 Clinic Funding of LHF. 

(a) Cash Payments to LHF.   

(1) In recognition of the parties’ intention that LHA’s assets be used 
for the benefit of the Lakewood community and its residents, the Clinic will transfer Twelve 
Million, Two Hundred Thousand Dollars ($12,200,000) through LHA to LHF in immediately 
available funds (“Initial Payment”) on the Effective Date. 

(2) In further recognition of the parties’ intention that LHA’s assets be 
used for the benefit of the Lakewood community and its residents, within thirty (30) days of the 
commencement of operations and provision of patient care at the FHC and the City’s approval of 
a plan to complete the demolition or modification of the remainder of current Hospital facility on 
the Remaining Hospital Site Property, the Clinic will transfer Twelve Million, Two Hundred 
Thousand Dollars ($12,200,000) through LHA to LHF in immediately available funds.  The plan 
regarding the Remaining Hospital Site Property must be completed in good faith and submitted 
by LHA to the City for approval no later than thirty (30) days before the commencement of 
operations and provision of patient care at the FHC. 

(b) Annual Contributions to LHF.   In support of the furtherance of the 
purposes of LHF, the Clinic will make sixteen (16) annual payments to LHF of $500,000 each, 
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with the first payment being made on the Effective Date and subsequent payments being made 
on each anniversary of the Effective Date for 15 consecutive years (each, an “Annual 

Contribution”). 

6.3 Financial Obligations of LHA.  LHA will (i) receive the revenues and be 
responsible for its expenses as described in Section  3.3(a); (ii) bear the wind-down and Hospital 
demolition costs as described in Section  3.3(b); and (iii) distribute its assets upon dissolution as 
described in Section  3.3(c). 

ARTICLE VII 
 

REPRESENTATIONS AND WARRANTIES  

7.1 Mutual Representations and Warranties. Each party represents and warrants to the 
other parties that the statements contained in this Section  7.1 are true and correct as of the 
Effective Date.   

(a) Authorization; Enforceability.  Each party represents and warrants that it 
has all requisite power, authority and capacity to execute and deliver this Master Agreement and 
any other agreements to be entered into by it in connection with the Transition as contemplated 
hereby and to perform its obligations under this Master Agreement and any such other 
agreements, and to consummate all transactions contemplated hereby.  The execution and 
delivery of this Master Agreement, and the performance of the transactions contemplated hereby, 
have been duly and validly authorized by the applicable governing board or bodies of such party, 
and all action (corporate, legislative or otherwise) necessary for the authorization and 
consummation of the transactions contemplated this Master Agreement has been taken.  This 
Master Agreement has been duly executed and delivered by such party, and constitutes a valid 
and binding obligation of such party, enforceable against such party in accordance with its terms 
subject to (i) bankruptcy, insolvency, reorganization, moratorium or other laws affecting 
creditors’ rights generally, and (ii) general principles of equity, including the availability of 
specific performance, and public policy. 

(b) Absence of Conflicts.  Each party represents and warrants that its 
execution, delivery and performance of this Master Agreement will not (i) result in the breach or 
violation of any term or provision of or constitute a default under or conflict with any terms or 
provision of: its articles of incorporation, code of regulations, charter, bylaws, or any other of its 
organizational or governing documents, or any contract, agreement, lease, mortgage, license, 
permit, authorization, or other obligation to which it or any of its Affiliates is a party, or by 
which it or any of its Affiliates is bound, (ii) constitute such an event that with notice, lapse of 
time, or both, would result in any such breach, violation or default, (iii) conflict with or result in 
any violation by such party or any of its Affiliates of any constitution, statute, rule, regulation, 
ordinance, code, order, judgment, writ, injunction, decree or award, or constitute an event that 
with notice, lapse of time, or both, would result in any such violation or (iv) result in the creation 
or imposition of any lien, charge or encumbrance upon or with respect to the assets or property 
of such party or any of its Affiliates. 
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(c) Consents.  Each party represents and warrants that it has (i) obtained all 
material consents, approvals, authorizations and clearances of governmental authorities required 
of it to consummate the transactions contemplated hereby; (ii) provided such information and 
communications to governmental authorities as such governmental authorities may reasonably 
request; and (iii) assisted and cooperated with the other parties’ efforts to obtain all consents, 
licenses, permits, approvals, authorizations and clearances of governmental authorities that the 
parties reasonably deem necessary or appropriate and to prepare any document or other 
information reasonably required of it by any such governmental authorities to consummate the 
transactions contemplated herein. Each party represents and warrants that neither it nor any of its 
Affiliates have entered into any agreement with any governmental authority to delay the 
consummation of or not consummate the transactions contemplated by this Master Agreement.    

(d) No Litigation.  Each party represents and warrants that no action, suit or 
proceeding has been instituted or, to its Knowledge, is threatened to restrain, prohibit, delay or 
otherwise challenge the legality or validity of any of the transactions contemplated by this 
Master Agreement or which would reasonably be expected to have a material adverse effect such 
party. 

(e) Donor Restrictions.  Each party represents and warrants that, to its 
Knowledge, there are no restrictions imposed by any donor affecting any material real estate or 
other material assets of a party that would prohibit, limit or restrict such party’s ability to enter 
into this Master Agreement or to consummate any of the transactions contemplated hereby.  

(f) No Misrepresentation.  Each party represents and warrants that, to its 
Knowledge, none of the representations and warranties made by it in this  ARTICLE VII contains 
any untrue statement of a material fact or omits to state a material fact necessary in order to make 
such representation and warranty not misleading. 

7.2 Representations and warranties of the Clinic, LHA and LHF.  Each of the Clinic, 
LHA and LHF represents and warrants to the other parties that the statements contained in this 
Section  7.2 are true and correct as of the Effective Date. 

(a) Organization and Standing.  Each of the Clinic, LHA and LHF represents 
and warrants that it is an Ohio nonprofit corporation duly organized and validly existing under 
the Chapter 1702 of the Ohio Revised Code, and in good standing under the laws of the State of 
Ohio.   

(b) Tax Status.   

(1) The Clinic represents and warrants that it is recognized as exempt 
from federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  The Clinic has no Knowledge of any action by the Internal 
Revenue Service to revoke or terminate the tax status of the Clinic.   

(2) LHA represents and warrants that it is recognized as exempt from 
federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  LHA has no Knowledge of any action by the Internal Revenue 
Service to revoke or terminate the tax status of LHA.  
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(3) LHF represents and warrants that it is recognized as exempt from 
federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  LHF has no Knowledge of any action by the Internal Revenue 
Service to revoke or terminate the tax status of LHF. 

7.3 Knowledge.  As used in this  ARTICLE VII, the term “Knowledge” means to the 
actual knowledge of the party’s officers and the members of a party’s governing board or body.  

ARTICLE VIII 
 

The Closing 

8.1 Closing.  The closing of the transactions contemplated by this Master Agreement 
(the “Closing”) shall take place on the Effective Date at a location and time as the parties shall 
mutually agree.  Unless otherwise agreed upon by the parties in writing, the Closing shall be 
effective as of the Effective Date. 

8.2 The Clinic’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, the Clinic 
shall deliver the following: 

(a) The Initial Payment to LHF; 

(b) The initial annual contribution described in Section  6.2(b); 

(c) certified copies of resolutions of the Clinic’s Board, duly adopted and in 
full force and effect as of the Effective Date, authorizing and approving Clinic’s performance of 
the transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(d) certificates of incumbency for the Clinic’s officers executing this Master 
Agreement, dated as of the Effective Date; 

(e) copies of the following agreements executed by a duly authorized officer 
of the Clinic: FHC Site Sale Agreement, the FHC Option Agreement; the 850 Columbia Road 
Sale Agreement, and the Termination of 1996 Definitive Agreement; and   

(f) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.3 LHA’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, LHA shall 
deliver the following: 

(a) certified copies of resolutions of the LHA Board, duly adopted and in full 
force and effect as of the Effective Date, authorizing and approving LHA’s performance of the 
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transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(b) certificates of incumbency for the officers of LHA executing this Master 
Agreement, dated as of the Effective Date; 

(c) copies of the following agreement executed by a duly authorized officer of 
LHA: the 850 Columbia Road Sale Agreement, the Side Letter Agreement, the Termination of 
1996 Lease Agreement, the Termination of 1996 Definitive Agreement, and the Interim Lease 
Agreement for Hospital Site; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.4 LHF’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, LHF shall 
deliver the following: 

(a) LHA’s amended and restated articles of incorporation and code of 
regulations, certified by the Secretary of LHF; 

(b) certified copies of resolutions of the LHF Board, duly adopted and in full 
force and effect as of the Effective Date, authorizing and approving LHF’s performance of the 
transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(c) certificates of incumbency for the officers of LHF executing this Master 
Agreement, dated as of the Effective Date; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.5 The City’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, the City shall 
deliver the following: 

(a) certified copies of resolutions of the City Council of Lakewood, duly 
adopted and in full force and effect as of the Effective Date, authorizing and approving the City’s 
performance of the transactions contemplated under this Master Agreement and the execution 
and delivery of the documents described herein; 

(b) certificates of incumbency for the City’s officials executing this Master 
Agreement, dated as of the Effective Date; 
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(c) copies of the following agreement executed by a duly authorized officer of 
the City:  FHC Site Sale Agreement, the FHC Option Agreement, the Side Letter Agreement, the 
Termination of 1996 Lease Agreement, and the Interim Lease Agreement for Hospital Site; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

ARTICLE IX 
 

Post-Closing Obligations 

9.1 Payment Obligations.  The Clinic shall fulfill the payment obligations set forth in 
Sections  6.2(a)(2) and  6.2(b).  

9.2  Relocation of Fairview/Cleveland Clinic Family Medicine Residency.   No later 
than six (6) months after date on which the FHC commences operations and begins providing 
health care services patients, the Clinic will relocate the Fairview/Cleveland Clinic Family 
Medicine Residency, which is currently at the Fairview Center for Family Practices, to the FHC 
campus.  

9.3 LHA Record Retention.  Upon LHA’s cessation of operations, the Clinic will 
maintain and administer the archival recordkeeping operations of LHA, complying with 
applicable laws, pursuant to the Clinic’s record retention policies.  

9.4 Public Support of Transition.  Each of the parties shall publicly support the 
Transition and the activities undertaken pursuant to this Master Agreement. 

9.5 Cooperation in Orderly Cessation of Services at the Hospital.   

(a) The City and LHF agree to cooperate with LHA to effect an orderly and 
efficient closure of the Hospital and the transition of patient care. Each of The City, on its own 
behalf and on behalf of its governmental officials, City Council, other bodies, boards and 
councils of any kinds, and its officers, departments, employees, agents, attorneys, affiliates, 
successors and assigns (collectively, the “City Parties”) and LHF, on its own behalf and on 
behalf of its Affiliates, members, officers, directors, trustees, employees, agents, attorneys, 
donors, affiliates, successors and assigns (collectively, the “LHF Parties”), hereby forever 
waives, releases and discharges LHA and the Clinic and their respective Affiliates, members, 
officers, directors, trustees, employees, agents, attorneys, donors, affiliates, successors and 
assigns (the “Hospital Parties”), from any and all known and unknown claims, demands, injuries, 
damages, actions, costs, expenses, attorneys’ fees, liability and suits in equity or law, known or 
unknown (collectively, “Claims”), that arise out of or relate to the Transition, including closing 
of the Hospital, the cessation of services or programs at the Hospital, or the demolition of the 
Hospital building and from any other events, transactions, relationships, agreements, acts or 
omissions that occur in connection with such events.  The City agrees that neither it nor any of 
the City Parties, and LHF agrees that neither it nor any of the LHF Parties, will take direct or 
indirect action or support any action or encourage others to take any action that is intended to or 
will (i) delay, stop, reverse or otherwise impede LHA or the Clinic from taking the actions 
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contemplated by the Transition or (ii) recover damages of any kind against any of the Hospital 
Parties that relate to any of the foregoing. If the City and LHF violate their obligations under this 
Section  9.5(a), LHA and the Clinic shall be forever relieved of their respective future obligations 
under this Master Agreement.  

(b) If LHA or the Clinic is (i) delayed, stopped or otherwise impeded from 
taking the actions contemplated by the Transition, (ii) subjected to an action that attempts to 
cause any such delay, stoppage or impediment or (iii) subjected to an action to recover damages 
of any kind against any of LHA, the Clinic or their respective Affiliates that relates to any of the 
foregoing, and neither LHF or the City has violated Section  9.5(a), the Clinic may offset any 
damages, awards and costs (including legal fees) incurred by the Clinic in addressing any such 
matters against any future installment of the payment described in Section  6.2(a)(2) or the 
Annual Contributions.  This Section  9.5(b) shall not apply to a routine business dispute involving 
a vendor or service contract relating to the Hospital, so long as neither LHF nor the City has 
violated Section  9.5(a). 

(c) Nothing in this Section  9.5 shall be deemed to relieve LHF or the City of 
any of its obligations, or waive any of LHA’s or the Clinic’s rights, under this Master 
Agreement. 

9.6 Negotiations between Lakewood and Avon.  The Clinic will use its best efforts to 
facilitate negotiations between the City of Avon and the City of Lakewood to compensate the City 
of Lakewood for the loss of payroll taxes consistent with the payroll tax revenue sharing 
agreement that the City of Avon entered into with other nearby municipalities in 2005. 

9.7 General Support of LHF Activities.  The Clinic will assist LHF’s wellness 
activities as described in Section  4.6. 

9.8 Wind-Down and Dissolution Activities.  LHA will undertake the activities 
described in  ARTICLE III. 

9.9 Transfer of Real Property. To the extent necessary, LHA will cooperate in 
transferring to the City any real estate rights that it may have in the Remaining Hospital Site 
Property or pursuant to the 1996 Lease. 

9.10 Insurance.  In consideration for insurance premiums paid by or allocated to LHA, 
the Clinic will provide insurance protection (indemnity and defense), including without limitation 
professional liability and directors and officers insurance, for the officers, trustees, employees, 
and other agents of LHA, for LHA-related occurrences both prior to and subsequent to the 
dissolution of LHA. 

9.11 Approvals.  The City will promptly grant all zoning, architectural, construction, 
engineering, regulatory, tax-exemption or other approvals within its authority as requested by the 
Clinic in the design, construction, and maintenance of the FHC; provided that the Clinic properly 
follows established processes for obtaining such approvals. 

9.12 City Obligations.  If testimony or documents are sought from the City or any 
public office or official relating to the Transition, whether informally or by legal process, the City 
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agrees to provide notice of such request as promptly as possible to the Clinic’s Chief Legal 
Officer.  In addition to the other obligations in this  ARTICLE IX, the City shall meet its parking 
obligations described in Section  2.2 and its obligations under the restrictive covenant described in 
Section  5.1(c). 

9.13 LHF Obligations.  In addition to the other obligations in this  ARTICLE IX, LHF 
shall abide by Sections  4.2,  4.3  4.4 and  4.5.  

ARTICLE X 
 

Dispute Resolution 

10.1 Covered Disputes.  All controversies and claims arising under or relating to this 
Master Agreement shall be resolved in accordance with this  ARTICLE X.  The parties shall 
negotiate all matters of joint concern in good faith, with the intention of resolving issues between 
them in a mutually satisfactory manner.  If a disagreement between or among the parties cannot 
be resolved through informal discussions, it shall be deemed a “Dispute” upon one party (the 
“Declaring Party”) declaring, by the delivery of a written notice (the “Notice”) to the other 
parties, that a Dispute exists. The Notice shall specify the nature and cause of the Dispute and the 
action that the Declaring Party deems necessary to resolve the Dispute.  Following receipt of the 
Notice, appropriate officers of the parties shall use good faith efforts to resolve the Dispute.  If a 
Dispute is not resolved by the officers within thirty (30) days of the date of the Notice, the matter 
shall be referred to the respective Board chairs of LHA, LHF and Lakewood City Council and the 
Chair of the Executive Committee of the Cleveland Clinic Regional Hospitals.  If a Dispute is not 
resolved between such designees of the respective parties within thirty (30) days of the date of 
submission thereto, the matter shall be resolved in accordance with the arbitration procedures 
below.  

10.2 Arbitration Process.  The parties agree that the arbitration shall be conducted in 
accordance with the then-current rules of the American Health Lawyers Association, as modified 
herein. The parties shall use a panel of arbitrators.  Each party to the Dispute shall select one 
arbitrator and those arbitrators shall select on additional arbitrator who shall hear the Dispute. The 
arbitrators shall make each determination in a manner that is consistent with this Master 
Agreement, including the parties’ intent as expressed herein.  Without limiting the foregoing, the 
parties agree that the arbitrators are empowered to (a) make determinations regarding the 
reasonableness of a party’s acts or omissions and (b) take into account that a party’s approach to 
fulfilling an obligation under this Master Agreement must be based upon a financially sustainable 
and responsible model that takes into consideration financial and patient care concerns on a 
system-wide basis.  All decisions of the arbitrators are final and shall be binding upon the parties. 
Each party to this arbitration shall be solely responsible for their own attorneys’ fees and 
expenses, legal expenses and witness fees and expenses.  Any other usual and customary 
expenses incurred by the arbitrators or the expense of such arbitration proceeding shall be equally 
divided between the parties, irrespective of the outcome of such proceeding. The arbitration will 
be conducted in Cleveland, Ohio. The arbitrators are to apply the laws of the State of Ohio law 
without regard to its choice of laws principles. The parties agree that any award, order, or 
judgment pursuant to the arbitration is final and may be entered and enforced in any court of 
competent jurisdiction 
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10.3 General.  The parties agree that all aspects of the dispute resolution process, up to 
and including the special committee process, shall be conducted in confidence.  The parties agree 
that all statements made in connection with informal dispute resolution efforts shall not be 
considered admissions or statements against interest by either party.  The parties further agree that 
they will not attempt to introduce such statements at any later trial or mediation between the 
parties. 

ARTICLE XI 
 

Miscellaneous Provisions 

11.1 Definitions.  The term “Affiliate” when used in connection with a particular entity 
means any Person directly or indirectly controlled by or under common control with such entity.  
“Control” or “controlled by” shall mean the power to elect through membership, ownership, 
contract, or otherwise, fifty percent (50%) or more of the board of trustees, directors or managers 
(or others performing similar functions) of a Person.  “Control” also includes the power to direct 
or cause the direction of the policies and management of an entity, whether through contract, 
membership interests, ownership of voting securities, a lease, a management agreement, or other 
arrangement.  The term “Person” means any individual, partnership, limited liability company, 
corporation, joint venture, trust, business trust, cooperative or other association or any other 
entity. 

11.2 Survival. The representations and warranties of the parties shall survive the 
Closing for a period of six months after the Effective Date.  No representations and warranties 
shall survive the termination of this Master Agreement.  All covenants and agreements that 
contemplate performance thereof following the Effective Date will survive the Effective Date in 
accordance with their respective terms as described herein.  

11.3 Waivers and Amendments.  This Master Agreement may not be amended or 
modified and compliance herewith may not be waived (either generally or in a particular instance 
and either retroactively or prospectively) except with the written consent of both parties hereto. 

11.4 No Third Party Beneficiaries.  This Master Agreement is intended solely for the 
benefit of the parties hereto and not for the benefit of any other person or entity. 

11.5 Enforcement of Remedies. To the extent a party’s obligation under this Master 
Agreement is explicitly directed to one or more, but not all, of the parties, only the party(ies) to 
whom the obligation is directed shall have the ability to enforce such obligation.  Further, to the 
extent any terms of this Master Agreement conflicts with the terms of an Ancillary Agreement, 
the terms of the Ancillary Agreements shall govern.  If a dispute arises under an Ancillary 
Agreement, only the parties to such agreement will be entitled to enforce remedies thereunder and 
the other parties to this Master Agreement are not third party beneficiaries by virtue of this Master 
Agreement. 

11.6 Binding Effect.  Except as provided otherwise, all of the terms and provisions of 
this Master Agreement shall be binding upon and inure to the benefit of and be enforceable by the 
duly authorized successors and assigns of the parties hereto. 
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11.7 Headings.  The headings contained in this Master Agreement, in any Exhibit 
hereto are for reference purposes only and shall not affect in any way the meaning or 
interpretation of this Master Agreement.  All Exhibits annexed hereto or referred to herein are 
hereby incorporated in and made a part of this Master Agreement as if set forth in full herein.  
Any capitalized terms used in any Exhibit but not otherwise defined therein, shall have the 
meaning as defined in this Master Agreement.  When a reference is made in this Master 
Agreement to a Section or Exhibit such reference shall be to a Section of, or an Exhibit to, this 
Master Agreement unless otherwise indicated. 

11.8 Entire Agreement.  The parties agree that this Master Agreement, including the 
Exhibits hereto, which are incorporated herein by reference, represents the complete and 
exclusive statement of the agreement among them with respect to the subject matter hereof and 
supersedes all other agreements, oral or written, between them relating to the subject matter of 
this Master Agreement.   

11.9 Assignment.  No party shall assign this Master Agreement or any of its rights or 
obligations hereunder (including by operation of law in connection with a merger or 
consolidation) without the prior written consent of the other party.  Any attempt at assignment of 
this Master Agreement in violation of this Section  11.9 shall be void and of no effect. 

11.10 Notices.  Any and all notices and other communications made or given pursuant to 
this Master Agreement shall be in writing and shall be sufficiently made or given if transmitted by 
hand delivery with receipt therefore, by certified or registered mail, postage prepaid, return receipt 
requested, or by a national overnight delivery service with guaranteed next-day delivery with 
receipt therefore, addressed as provided below; or, if the receiving party consents in advance, 
transmitted and received via telecopy or via such other electronic transmission mechanism as may 
be available to the parties.  If a notice or communication is transmitted by hand delivery, certified 
or registered mail or Federal Express or other delivery service, as provided above, then such 
notice or communication shall be addressed as follows: 

if to the Clinic: 
 
The Cleveland Clinic Foundation 
Office of the Chief Executive Officer and President 
9500 Euclid Avenue 
Cleveland, OH 44195 
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and President 

With a copy to: 

The Cleveland Clinic Foundation 
Law Department 
3050 Science Park Drive, AC3-21 
Beachwood, Ohio 44122 
Attn: David W. Rowan, Chief Legal Officer 

If to LHA: ________________________ 
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If to LHF: ________________________ 

If to the City: ________________________ 

or such other address as the party may designate in writing to the other party from time to time.  
Notices and communications shall be effective when received. 

11.11 Counterparts.  This Master Agreement may be executed in any number of 
counterparts, and each such counterpart hereof shall be deemed to be an original instrument, but 
all such counterparts together shall constitute but one agreement. 

11.12 Governing Law.  This Master Agreement shall be governed by and construed in 
accordance with the laws of the State of Ohio. 

11.13 Severability.  If any of the terms or provisions of this Master Agreement or the 
application thereof to any person or this Master Agreement or the application thereof to any 
person or circumstance shall be held by a court of competent jurisdiction to be invalid or 
unenforceable, the remainder of this Master Agreement and the application of such terms or 
provisions to other persons or circumstances shall not be affected thereby, but rather shall be 
enforceable to the greatest extent permitted by law.  In substitution for any provision of this 
Master Agreement held unlawful, invalid or unenforceable, there shall be substituted a provision 
of similar import reflecting the original intent of the parties hereto to the fullest extent permissible 
under law. 

11.14 Expenses.  Each party hereto shall pay its own legal, accounting, out-of-pocket and 
other expenses incident to this Master Agreement. 

11.15 Further Assurances.  Each party will, whenever and as often as it shall be 
reasonably requested by any other party, for no additional monetary remuneration, take or cause 
to be taken all actions and execute, acknowledge and deliver, or cause to be executed, 
acknowledged and delivered, such further instruments and documents, as may be necessary in 
order to carry out the terms and conditions of this Master Agreement and the Ancillary 
Agreements and to consummate and make effective transactions herein and therein contemplated 
and shall do any and all other acts as many be reasonably requested in order to carry out the intent 
and purpose of this Master Agreement and the Ancillary Agreements.  

11.16 Time of Essence.  Time is of the essence in the performance of this Master 
Agreement.  This Section may be waived only in a writing expressly referring hereto. 

 [The remainder of this page intentionally left blank.] 
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have executed 
this Master Agreement as of the date first written above. 

 

THE CITY OF LAKEWOOD 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

THE CLEVELAND CLINIC FOUNDATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

 

LAKEWOOD HOSPITAL ASSOCIATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

LAKEWOOD HOSPITAL FOUNDATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
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Exhibits 

Exhibit A -  Land  

Exhibit B - Business Plan for Parking 

Exhibit C - Amended and Restated Articles of Incorporation of Lakewood Hospital   
  Association 

Exhibit D -  Amended and Restated Code of Regulations of Lakewood Hospital Association 

Exhibit E - Side Letter Agreement between the City of Lakewood and Lakewood Hospital  
  Association 

Exhibit F - Termination of 1996 Definitive Agreement between Lakewood Hospital   
  Association and the Clinic 

Exhibit G - Amended and Restated Articles of Incorporation of Lakewood Hospital   
  Foundation 

Exhibit H - Amended and Restated Code of Regulations of Lakewood Hospital Foundation 

Exhibit I - FHC Site Sale Agreement between the City of Lakewood and the Clinic 

Exhibit J - FHC Option Agreement between the City of Lakewood and the Clinic 

Exhibit K - 850 Columbia Road Sale Agreement between Lakewood Hospital Association  
  and the Clinic 

Exhibit L - Termination of 1996 Lease Agreement between the City of Lakewood and  
  Lakewood Hospital Association 

Exhibit M - Interim Lease Agreement between the City of Lakewood and Lakewood Hospital  
  Association 
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IN THE COURT OF APPEALS 

EIGHTH APPELLATE DISTRICT 

CUYAHOGA COUNTY, OHIO 

State of Ohio ex rel. 

BRIAN J. ESSI 

) 
) 

) 

) 

) 

) 

) 

cAsE No. CA -- r b --- to 'f 6s-c; 

15306 Edgewater Drive 

Lakewood, Ohio 44107 ORIGINAL ACTION IN MANDAMUS 

Relator, 

V. ) 
) 

CITY OF LAKEWOOD, OHIO ) 

) 

) 

c/o Kevin Butler, Law Director 

12650 Detroit Avenue 

Lakewood, Ohio 44107 

Respondent. 

) 

) 

COMPLAINT FOR A WRIT OF MANDAMUS 

Now comes Relator Brian J. Ess i ("Mr. Essi"), by and through his undersigned counsel , 

and for his Complaint against the City of Lakewood states as follows: 

l. This is a mandamus action brought pursuant to the Ohio Public Records Act, R.C. 

149.43 , for a writ compelling Respondent, the City of Lakewood, Ohio, to provide Mr. 

Essi with copies of public records in its possession or within its control that were 

requested by Mr. Essi on March 15 , 2016, and May 13 , 2016, via certified U .S. mail , 

return receipt requested , as we ll as other appropriate relief as set forth by R .C. 149.43 . 

2. This Honorable Court has jmisdiction over this original action pursuant to R.C. 

l 49.43(C)(l) and Section 3(B) of Article IV of the Ohio Constitution. 

3. Respondent, the City of Lakewood, Ohio ("Lakewood"), is a municipal corporation 

located in Cuyahoga County, Ohio. 

4. Re la tor, Mr. Essi, is a resident of Lakewood, Ohio. 
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5. Lakewood is a "public office" as defined by R.C. 149.011 (A). 

6. Records maintained by Lakewood are "public records" pursuant to R.C. 149.43(A)(I). 

7. On March 15 , 2016 , Mr. Essi sent a letter via certified U.S . mail , return receipt requested, 

containing various public records requests to Lakewood. A true and accurate copy of Mr. 

Essi 's March 15 , 2016 letter is attached hereto as Exhibit l. 

8. Lakewood received Mr. Essi's March 15, 2016 letter on March 16, 2016. A true and 

accurate copy of the return receipt indicating that Lakewood received Mr. Essi 's March 

15, 2016 letter on March 16, 2016 is attached hereto as Exhibit 2. 

9. After receiving responses from Lakewood to only a few of his public records requests 

after over 45 days had passed since serving the requests on Lakewood, Mr. Essi sought to 

amicably resolve the issue by filing for mediation with the Ohio Attorney General's 

Public Records Mediation Program on May 3, 2016. 

l 0. On May 13, 2016, Mr. Essi sent a second letter via certified U.S . mail , return receipt 

requested , to Lakewood containing additional public records requests. A true and 

accurate copy of Mr. Essi's May 13, 2016 letter is attached hereto as Exhibit 3. 

11. Lakewood received Mr. Essi 's May 13 , 2016 letter on May 16, 2016. A true and accurate 

copy of the return receipt indicating that Lakewood received Mr. Essi 's May 13, 2016 

letter on May 16, 2016 is attached hereto as Exhibit 4 . 

12. On June 13, 2016, counsel for Mr. Essi was contacted by an attorney from the Ohio 

Attorney General 's Public Records Mediation Program to explain that Lakewood 

declined to participate in mediation because it believed mediation was not appropriate 

and premature . 
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13. Mr. Essi's March 15, 2016 letter contains 173 separate public records requests numbered 

PRRl through PRR 173 . 

14 . Mr. Essi 's May 13, 2016 letter contains 48 separate public records requests numbered 

PRR 178 through PRR 225. 

15. Many of the pllblic records requests contained in Mr. Essi's March 15, 2016 letter had 

been previously submitted by Mr. Essi to Lakewood via email bl!t had never been 

responded to by Lakewood. 

16. Mr. Essi's March 15 , 2016 letter specifies that Mr. Essi believes PRR 1 through PRR 22 

have already been responded to by Lakewood and that those records did not need to be 

produced at this time . 

17 . Over three months have now passed since Mr. Essi submitted his public record requests 

yet only few have been responded to, and many of those responses are incomplete. 

18 . Specifically, Lakewood has not responded in any way to PRR 23-34; PRR 36-40; PRR 

46-52; PRR 54-55; PRR 65-79; PRR 81-85; PRR 91-94; PRR 96-102; PRR 105-110; 

PRR 112- 131 ; PRR 133-134; PRR 136-138; PRR 142-145; PRR 149-153; PRR 155-165; 

PRR 167; PRR 171-173; PRR 178-187; PRR 192; PRR 196; PRR 198; PRR 200; PRR 

202-212; PRR 214-2 16; PRR 218; and PRR 225 . 

19. It appears that Lakewood has responded in full to PRR 80; PRR 88-90; PRR 95; PRR 

135; PRR 139; PRR 146- 148; PRR 154; PRR 188-191 ; PRR 193-194; PRR 197; PRR 

199; PRR 213; and PRR 217. 

20. Lakewood has provided records responsive to the following requests , but Mr. Essi 

believes that not all responsive records have been provided: PRR 35; PRR 41-45; PRR 
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53; PRR 86-87; PRR 103- 104; PRR 11l;PRR132; PRR 140- 141; PRR 166; PRR 168-

170; PRR 195; and PRR 201. 

2 1. With regard to PRR 56-64 , Lakewood claimed it has no responsive records because the 

records are in the possession of the Huron Consulting Group, which is Lakewood's 

contracted vendor. This is not a proper reason to withhold production of these public 

records . See State ex rel. Cincinnati Enquirer v. Krings, 93 Ohio St.3d 654, 660, 2001-

Ohio-1895. 

22 . Lakewood's Public Records Policy, maintained on Lakewood's website at 

http: //www.onelakewood.com/pdf/LakewoodPublicRecordsPolicy.pdf, last accessed 

June 23, 2016, explains that " responsive records will be promptly made available for 

inspection or copied within a reasonable period of time." 

23 . R.C. 149.43(B)(l) provides that "all public records responsive to [a] request shall be 

promptly prepared and made available* * *within a reasonable period of time ." 

24. Mr. Essi sent his initial public records requests to Lakewood via certified U.S . mail, 

return receipt requested, on March 15 , 2016- over three months ago. Yet, the vast 

majority of his requests have gone completely unanswered by Lakewood. 

25. Mr. Essi sent his second set of public records requests to Lakewood via certified U.S. 

mail , return receipt requested, on May 13 , 2016 - over 40 days ago. Yet, the majority 

of his requests have gone completely unanswered by Lakewood. 

26. Mr. Essi has a legal right to obtain the requested records and Lakewood has a legal duty 

to promptly make the requested records available to Mr. Essi. 

27 . Lakewood has violated R.C. 149.43 by failing to promptly prepare and make available 

the records requested by Mr. Essi within a reasonable period of time, as Mr. Essi has 
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now waited over three months for responses of any kind to the vast majority of his 

public records requests that were hand de livered to Lakewood on March 15 , 2016. 

28. Mr. Essi has no adequate alternative remedy in the ordinary course of law. 

29 . Lakewood has no valid excuse for failing to make the requested records available to Mr. 

Essi . 

30. For instituting this mandamus action commanding Lakewood to comply with its 

obligations under R.C. 149.43(B), Mr. Essi requests that this Honorable Court award 

him all court costs, reasonable attorney fees, and, if applicable, statutory damages as 

provided by R.C. 149.43(C). 

31. Based on the ordinary application of statutory law and case law as it existed at the time 

Mr. Essi made his public records requests , Lakewood could not have reasonably 

believed that its refusal to grant access to the requested records complied with R.C 

149.43(B), nor could it have reasonably believed that its refusal would serve the public 

policy underlying the Ohio Public Records Act. 

WHEREFORE, Relator seeks a Preemptory Writ of Mandamus or, in the alternative, an 

Alternative Writ of Mandamus commanding Respondent to make the requested public records 

available in accordance with R.C. 149.43(B), for statutory damages as provided by R.C. 

I 49.43(C)( I), and for any other relief deemed just and proper by this Honorable Comi, 

including, but not limited to , and award of attorney fees and costs. 
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Respectfully submitted, 

Isl Sean Koran 

Matthew John Marlding (0068095) 

Sean Koran (0085539) 

McGown & Markling Co., LP.A. 
1894 North Cleveland-Massillon Road 

Akron, OH 44333 

Telephone: 1.330.670.0005 

Facsimile: 1.330.670.0002 

Email : mmarkling@mcgownmarkling.com 

skoran@mcgownmarlding.com 

Attom eysfor Relator Bl'ian J. Essi 
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PRAECIPE FOR SERVICE 

TO THE CLERK: 

Please issue a Summons along with a copy of the Complaint to the Respondent identifi ed 

in the caption on page one via Certifi ed Mail , return receipt requested. 

/s/ Sean Koran 

Sean Koran (0085539) 
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IN THE COURT OF APPEALS 

EIGHTH APPELLATE DISTRICT 

CUYAHOGA COUNTY, OHIO 

State of Ohio ex rel. 

BRIAN J. ESSI 

153 06 Edgewater Drive 

Lakewood, Oh io 44 107 

Relator, 

v. 

CITY OF LAKEWOOD, OHIO 

12650 Detroit Avenue 

Lakewood, Ohio 44 107 

Respondent. 

STATE OF OH IO 

COUNTY OF CUYAHOGA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

SS: 

CASE NO. 
-------

AFFIDA VlT OF BRIAN J. ESSY 

IN SUPPORT OF COMPLAINT FOR 

WRIT OF MANDAMUS 

AFFIDAVIT OF BRIAN J. ESSI 

I, Brian .I. Essi, being duly sworn, state under penalty oflaw that the fo llowing is true: 

I . [ am a resident of Lakewood, Ohio. 

2. l have reviewed each and every line in the foregoi ng Complaint fo r a Writ of 

Mandamus ("Complaint") and the exhibits attached thereto. 

3. I am personally fami liar with all of the matters alleged in the Complaint. 

4. The facts and all egations contained in the foregoing Complaint are trne and 

accurate to the best of my lmowlcdgc. 

5. The letter attached to the Complaint as Exhibit 1 is a trne and accurate copy of the 

original and is what it purports to be. 

6 . The return receipt attached to the Complai nt as Exhibit 2 is a trne and accurate 

copy of the original and is what it purports to be. 

7. The Jetter attached to the Complaint as Exhibit 3 is a true and accurate copy of the 

ori ginal and is what it purports to be. 
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8. The return receipt attached to the Complaint as Exhibit 4 is a true and accurate 

copy of the original and is what it purports to be. 

9. I have a good faith belief that Respondent, the City of Lakewood, Ohio, has fai led 

to comply with the Ohio Public Records Act, R.C . 149.43, for the reasons stated 

in the Complaint. 

FURTHER AFFIANT SA YETH NAUGHT. 

B . ｊｉ ｾ＠ .1, 
nan . ..'.SSr/ 

Sworn to before me and subscribed in my presence this ?- ｾ､｡ｹ＠ of Jurie 2016. 

') ( ' l \ J. -
/1. ( / . I )-Ul,\_j-

Notary Pub ic 

.r .7 {); ; j J -}- 7
. tJ I t i '() /)t ' ' Ｌｊ ｾ Ｏ＠ / K '-; 

ｫ ｾ ｊ＾＠ /V• I ,,_ . . · • ｾ Ｏ＠ "/ If / -!Ff(-;/ 
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VIA CERTIFIED MAIL 

Kevin M. Butler, Director of Law 

City of Lakewood Law Department 

12650 Detroit A venue 

Lakewood, Ohjo 44107 

BRIAN J. ESSI 
2 16 346 3434 

15306 Edgewater Drive 

Lakewood, Ohio 44107 

b j ess i(i1!sbc!! I oba I .net 

March 15, 20 l 6 

Re: Public Records Requests - PRRl to PRRl 73 

Dear Law Director Butler: 

This communication serves as both a public records request and documentation of the 

repeated failure of the City of Lakewood to comply with the Ohio Public Records Act. 

Over the past 10 months, I have submitted over l 00 public records requests to your 

public office. Under most circumstances, you and the City of Lakewood have failed to provide 

prompt copies within a reasonable period of time. Indeed , numerous requests have not been 

answered by the City of Lakewood at all. Those requests that have been answered routinely fail 

to comply with R .C. Chapter 149. As a result, I am reissuing all of my public requests, including 

additional requests , and copying the Ohio Attorney General's Office and the Ohio Auditor of the 

State to ensure that you and your public office properly respond to each of these requests in 

accordance with R .C. Chapter 149. Please note that I am also in the process of drafting 

additional public record requests that will be served upon you soon. 

Provide the records responsive to each request to bjessi@ sbcglobal.net in an electronic 

medium (i.e., WORD, PDF, XLS, etc.) and at no cost. Where the request seeks 

correspondence or communications you must provide the actual correspondence or 

communication in an electronic medium. Upon information and belief, the City of Lakewood 

has the practice of copying and pasting portions of a correspondence or communication rather 

than providing the actual document. Each request seeks, and you must provide, the actual 

correspondence or communication. 

Please note that each item listed below is a distinct request, which is why they have been 

assigned separate PRR numbers. Your office must respond to each request separately and 

identify which records are responsive to each request - i.e. , do not provide the records in a single 

disorganized fashion or "document dump" - as they have been assigned separate PRR numbers. 

Please note that your standard, "We do not organize all records, documents, writings, 

drafts and notes based on " is not a valid denial of a public records request as 
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Kevin M. Butler, Director of Law 

March 15 , 20 16 

Page 2 of 18 

the statute requires your public office to give me the opportunity to revise the request by 

informing me how the City of Lakewood ordinarily maintains and accesses its records. R. C. 

149.43(B)(2). You have not done so. Moreover, the City of Lakewood cannot simply refuse to 

produce public records beca use the requested public record is not kept within the walls of City 

Hall. For example, lam aware that the city employees and officials (including you as a prior city 

council member) use their personal and business email addresses to hold and create records 

while performing a public function for their public office and, as a result, those records are under 

the public office's jurisdiction and must be produced . 

Where you believe the City of Lakewood has already responded to a specific records 

request, please identify the date that you beli eve your office responded to that request and 

provide a copy of the response, attach ing the documents responsive to that request. 

It cannot be overstated that the City of Lakewood must interpret the Ohio Public Records 

Act broadly in favor of disclosure in responding to these requests . Where the City of Lakewood 

denies any part of a public records request, the statute requires the City of Lakewood to give me 

the opportunity to revise the denied request, by informing me how the office ordinarily maintains 

and accesses its records. Thus, the Public Records Act expressly promotes cooperation to clarify 

and narrow requests that are ambiguous or overly broad, in order to craft a successfu l, revised 

request. 

Where the City of Lakewood believes that any information in a public records request is 

exempt from the duty to permit public inspection or copying, the public office must either notify 

me of any redaction or make the redaction plainly visible. If a public record contains infornrntion 

that is exempt from the duty to pennit public inspection or to copy the public record, the City of 

Lakewood shall make available all of the information within the public record that is not exempt. 

Therefore, your office may redact only that part of a record subject to an exception or other valid 

basis for withholding. In addition, if the City of Lakewood denies a request, in part or in whole, 

your public office must provide me with an explanation , including lega l authority, setting forth 

why the request was denied . 

As a failure to properly respond to the below public records requests may result in 

litigation, the City of Lakewood is put on notice that it has an absolute duty under both the 

Federal and Ohio Rules of Civil Procedure to preserve information that may be relevant to a 

lawsuit - including electronic infonnation or data . A violation of this duty can result in severe 

sanctions, including the entry of a default judgment. Electronic information systems may . 

automatically remove or delete information as routine functions of their operating system. Whil e 

the Federal and Ohio Rules of Civil Procedure may prohibit a cou11 from imposing sanctions if 

the electronically stored infonnation is lost as a result of the routine, good-faith operation of the 

City of Lakewood 's electronic information system, such a "safe haven" does not mean that the. 

City of Lakewood is permitted to exploit this routine function to thwart its discovery obligations . 

To the contrary, whenever a duty to preserve infonnation is imposed, as has been done now, 

intervention in the routine operation of an information system is an essential element of that 

obligation. By allowing the City of Lakewood to continue to destroy stored information that it is 

required to preserve, the City of Lakewood exposes itself to potentially severe sanctions. Simply 

stated, now that the City of Lakewood reasonably anticipates litigation it must suspend its 

routine document retention/destruction policy and put in place a "litigation hold" to ensure th e 

preservation of relevant documents. 
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Kevin M. Butler, Director of Law 

March 15, 2016 

Page 3of18 

Below please find my public records requests, which your public office must respond to 

within a reasonable period of time. The requests are divided into two categories: (1) requests in 

which I will presume for purposes of this document that the City of Lakewood responded to the 

requests and, as a result, the documents do not need to be produced at this time and (2) requests 

in which the City of Lakewood has never responded to and/or has never properly responded to 

under the Public Records Act. 

It is well settled that a 72 hour timeframe to respond would constitute "without delay" 

and "with reasonable speed." To that end, I expect a complete response within 72 hours. The 

totality of the below public record requests are not new. The fact that you have failed to respond 

for up to 10 months does not create an undue burden on your part or the part of your public 

office. If the public records requests are not responded to within a reasonable period of time, I 
will have no choice but to seek mediation through the Ohio Attorney General's public records 

mediation program or file an action in mandamus against your public office and/or yourself. 

RECORDS WIDCH DO NOT NEED TO BE PRODUCED AT THIS TIME: 

PRRl 

PRR2 

PRR3 

PRR4 

PRR5 

PRR6 

PRR7 

PRR8 

PRR9 

PRRlO 

PRRl 1 

A copy of the minutes from the April 27, 2015 City Council meeting. 

Mayor Summer's May 18, 2015 request for proposals or letter to Dr. Akram 

Boutros ("Dr. Boutros") and/or the MetroHealth System ("MetroHealth"). 

The "power point" presentation or proposal by MetroHealth to the LHA provided 

in September of 2014. 

The 2nd Quarter LHA financial statements for the period ending June 30, 2015. 

All audited financial statements of the LHA for the years 1990 through 2007. 

The audited financial statements of the LHA for 2014. 

The audited financial statements of the LHA for 2015. 

The audited financial statements of the LHA for 2016. 

All financial statements of the LHA for July 2015 and August 2015. 

All records, notes, and communications - electronic or otherwise - indicating 

how and when the City of Lakewood, or any employee or official, came into 

possession of and posted to onelakewood.com the following electronic documents 

and records: 

h ltp :/ /www .one la kewoocl . com/pelt/ La kewoo<ltYo20 Hosp i ta l/LH A/Subs i <l i urn%20S I 

i<les%202'%20of%202.pclf. 

The Subsidium Healthcare's Lakewood Hospital Data Book. 
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Kevin M. Butler, Director of Law 

March 15 , 2016 

Page 4of18 

PRR12 

PRR13 

PRR14 

PRR15 

PRR16 

PRR17 

PRR18 

PRR19 

PRR20 

PRR21 

PRR22 

The ' 'Lakewood City Council Committees of the Whole Considering the Letter of 

Intent. " 

All records, notes, and communications - electronic or otherwise - relied upon by 

Mayor Summers in his October 2015 campaign flier that the City of Lakewood 

has "added 75 new businesses and more than $80 million in private investment 

since I've been mayor. " 

All records, notes, and communications - elech·onic or othe1wise - identifying the 

7 5 businesses referred to in the October 2015 campaign flier distributed by Mayor 

Summers. 

All records, notes, and communications - electronic or othe1wise - relied upon by 

Mayor Summers in his October 2015 campaign flier that "it will require an 

enormous tax on residents just to keep outdated Lakewood Hospital open." 

The Title Commitment dated November 13, 2015 referred to in Section S(b) of 

the FHC Site Sale Agreement. 

All records, notes, and communications - electronic or otherwise - relating to the 

"lot split/consolidation plat," including drafts referred to in the footnote on page 

G-1 of the FHC Site Sale Agreement. 

All records, notes , and communications - electronic or otherwise - relating to the 

relocation of City Hall, or any function of City Hall, to the Lakewood Hospital 

site and/or to a central location in downtown Lakewood. 

All records, notes, and communications - electronic or otherwise - relating to the 

relocation of City Hall or any function of City Hall. 

All records, notes, and communications - electronic or othetwise - distributed or 

in the possession of any Lakewood City employee or official at the meeting held 

on February 27, 2016, and lrnown as a "retreat." 

All records, notes, and communications - electronic or othe1wise - created or 

taken by any Lakewood City employee or official at the meeting held on February 

27 , 2016, and known as a "retreat." 

All correspondence and communications - electronic or othe1wise - by or among 

any Lakewood City employee or official regarding pla1ming the meeting held on 

February 27, 2016, and known as a "retreat." 

RECORDS WHICH MUST BE PRODUCED: 

PRR23 All records, notes, and communications - electronic or othe1wise - signed by 

Mayor Mike Summers ("Mayor Summers"), Fonner City Council President Mary 

Louise Madigan ("Madigan"), and/or Councilmember Tom Bullock ("Bullock") 
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Kevin M. Butler, Director of Law 

March 15 , 2016 

Page 5 of 18 

PRR24 

PRR25 

PRR26 

PRR27 

PRR28 

PRR29 

PRR30 

PRR31 

PRR32 

PRR33 

in which they agreed to keep any information or trade secrets of the Lakewood 

Hospital Association ("LHA") private . 

All records, notes, and communications - electronic or otherwise - signed by 

Mayor Summers, Madigan, and/or Bullock regarding the LHA. 

All records, notes, and communications - electronic or otherwise - signed by 

Mayor Summers, Madigan , and/or Bullock in which they agreed to keep any 

information or trade secrets of the Cleveland Clinic Foundation or Cleveland 

Clinic (collectively, "Cleveland Clinic") private. 

All records , notes, and communications - electronic or otherwise - signed by 

Mayor Sununers, Madigan and/or Bullock regarding the Cleveland Clinic. 

All records, notes, and communications - electronjc or otherwise - signed or 

agreed to by Mayor Summers , Madigan and/or Bullock as trustees of the LHA 

including, but not limited to, the Cleveland Clinic Code of Conduct, or any 

similar document. 

All records, notes, and communications - elech·onic or othetwise - provided by 

the LHA to Mayor Summers, Madigan , and/or Bullock by the LHA from May 4, 

2015 , to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and Michael Meehan ("Meehan") that refers or relates to 

Mayor Michael Summers ' May 18, 2015 letter to Dr. Boutros and/or 

MetroHealth. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and Meehan. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any employee of The Cleveland Clinic Foundation 

that refers or relates to Mayor Summers' May 18, 2015 letter to Dr. Boutros 

and/or MetroHealth. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Summers and any employee of The Cleveland Clinic Foundation 

from January 1, 2015, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any individual that refers or relates to Mayor 

Michael Summers' May 18, 2015 letter to Dr. Bouh·os and/or MetroHealth. 

PRR34 All records, notes, and communications - elech·onic or otherwise - relating the . 

"power point" presentation or proposal by MetroHealth to the LHA provided in 
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Kevin M . Butler, Director of Law 

March 15 , 2016 

Page 6of18 

PRR35 

PRR36 

PRR37 

PRR38 

PRR39 

PRR40 

PRR41 

PRR42 

PRR43 

PRR44 

PRR45 

PRR46 

All quarterly or other financial reports , of any kind or nature, audited or 

unaudited, for the LHA for the period of January 1, 2014, to the present. 

The materials and handouts provided by the LHA to Mayor Summers, Madigan, 

and/or Bullock at any LHA trustee meeting from January I , 2015 , to the present. 

The materials and handouts provided by the LHA to Mayor Summers, Madigan , 

and/or Bullock from January 1, 2015, to the present. 

Any and all notes or recordings made by Mayor Summers, Madigan , and/or 

Bullock during any LHA trustee meetings from January 1, 2015, to the present. 

All records, notes , and communications - electronic or otherwise - relating to the 

resignation of Joseph Gibbons ("Gibbons") as a trustee of the LHA. 

All records, notes, and communications - electronic or otherwise - relating to any 

individual(s) considered as a candidate or successor to Gibbons . 

All records, notes, and communications - elech·onic or otherwise - relating 

to landscaping design plans prepared by David Stein ("Stein"), or any business 

owned or operated by Stein, concerning the Lakewood Hospital prope1ty or any 

future plan involving the Lakewood Hospital. 

All records, notes, and communications - electronic or othe1wise - relating to 

landscaping design plans prepared by Stein, or any business owned or operated by 

Stein. 

Any contract, agreement, or understanding with Stein, or any business owned or 

operated by Stein , concerning landscape design plans for the Lakewood Hospital 

property or any future plan involving the Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between or 

among Stein and any employee or official of the City of Lakewood from 

December l, 2015, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of the City of Rocky River 

("Rocky River") that refer or relate to the h·ansportation of patients , or the 

failure to transport potential patients, to the Lakewood Hospital, Fairview 

Hospital, Lutheran Hospital , or any other local area hospital from January I, 

2015 , to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of Rocky River from January 1, 

2015 , to the present. 
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PRR47 

PRR48 

PRR49 

PRR50 

PRR51 

PRR52 

PRR53 

PRR54 

PRR55 

PRR56 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Sununers and any representative of the City of Fa irview Park 

("Fairview Park") that refer or relate to the transportation of patients or failure to 

h·ansport potential patients to Lakewood Hospital, Fa irview Hospital , Lutheran 

Hospital , or any other loca l area hospital from January 1, 201 5, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of Fa irview Park from January 1, 

20 15, to the present. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Summers and any representative of the City of Cleveland that refer 

or relate to the transportation of patients or failure to transport potential patien ts to 

Lakewood Hospital, Fa irview Hospital, Lutheran Hospital, or any other local area 

hospital from January 1, 201 5, to the present. 

All correspondence and communications - electronic or othe1wise - between or 

among Mayor Summers and any representative of the City of Cleveland from 

January 1, 20 15, to the present. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Summers and any Lakewood Hospital Service Area paramedic, 

EMS, or emergency response providers that refer or relate to the transportation of 

patients or failure to transport potential pati ents to Lakewood Hospital, Fairview 

Hospital, Lutheran Hospital, or any other loca l area hosp ital from January 15 , 

2015 , to the present. 

All correspondence and communications - electronic or otherwise - between or 

among Mayor Sununers and any Lakewood Hospital Service Area paramedic, 

EMS, or emergency response providers from January 15, 2015 , to the present. 

The visitor log and/or any related log that documents which individual(s) visited 

Mayor Michael Summers' office from January 1, 201 5, until the present. 

All records, notes, and communications - elech·onic or othe1wise - indicating 

how and when the City of Lakewood, or any employee or official, came into 
possession of and posted to onelakewood.com the following electronic documents 

and records: 

hlt p: //www.onetakewood .com/pdf/Lnkewood 1%20Hospita l/LHA/Subsid iurn'%20St 
ides%201 %20of)t;,202 .pclf. 

All records, notes, and communications - electronic or othe1wise - relating to 

Subsidium slides, letters, reports, emails, and documents that have not posted on 

onelakewood. corn. 

The Cleveland Clinic's 2014 Shared Administrative Service Allocation 

(Lakewood Brief) Presentation. 
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PRR57 

PRR58 

PRR59 

PRR60 

PRR61 

PRR62 

PRR63 

PRR64 

PRR65 

PRR66 

PRR67 

PRR68 

PRR69 

All records, notes , and communications - electronic or otherwise - relating to the 

Cleveland Clinic's 2014 Shared Administrative Service Allocation Presentation. 

The Cleveland Clinic's LHA 2014 Administrative Services Details and Allocation 

Methodology Excel File. 

All records, notes, and communications - electronic or otherwise - relating to the 

Cleveland Clinic's LHA 2014 Administrative Services Details and Allocation 

Methodology Excel File. 

All records, notes, and communications - electronic or othe1wise - relating to the 

Subsidium Healthcare's Lakewood Hospital Data Boole 

The patient day data for the fiscal years December 31, 2010, through 2014, and 

the year-to-date period ending June 30, 2015. 

The Subsidium Healthcare's Lakewood Hospital Association Board of Trustees 

Strategic Options Evaluation Process, dated January 12, 2015. 

All records, notes , and communications - electronic or othe1wise - relating to the 

Subsidium Healthcare's Lakewood Hospital Association Board of Trustees 

Strategic Options Evaluation Process, dated January 12, 2015. 

All records, notes, and communications - electronic or otherwise - relating to key 

performance metrics for the Lakewood Hospital for the year-to-date period ending 

November 30, 2013 , and the fiscal year ending December 31, 2014. 

All records , notes, and communications - electronic or othe1wise - relating to any 

claim by the Cleveland Clinic that it does not have a general obligation to fund 

operating losses for the LHA or Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between or 

among the law firm of Thompson Hine ("Thompson Hine") and the 

Huron Consulting Group ("Huron Consulting"), or their representatives, regarding 

the Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between or 

among Thompson Hine and Huron Consulting, or their representatives, regarding 

Thompson Hine' s engagement as attorneys for the City of Lakewood. 

All records, notes , and communications - elech·onic or othe1wise - relating to any 

interviews of representatives of the LHA conducted by Thompson Hine. 

All records, notes, and communications - electronic or othe1wise - relating to any 

interviews of representatives of the LHA conducted by Huron Consulting. 
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PRR70 

PRR71 

PRR72 

PRR73 

PRR74 

PRR75 

PRR76 

PRR77 

PRR78 

PRR79 

All records, notes, and communications - electronic or otherwise - relating to any 

interviews of representatives of the Cleveland Clinic conducted by Thompson 

Hine. 

All records, notes, and communications - electronic or otbe1wise - relating to any 

interviews of representatives of the Cleveland Clinic conducted by Huron 

Consulting. 

Any confidentiality agreement(s) signed by Huron Consulting, or any of its 

representatives, relating to proprietary or confidential documentation provided by 

the Cleveland Clinic regarding specific fees incuned and the allocation of those 

fees with respect to the LHA or Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - relating to any 

confidentiality agreement(s) signed by Huron Consulting, or its representatives , 

relating to proprietary or confidential documentation provided by the Cleveland 

Clinic regarding specific fees incuned and the allocation of those fees with 

respect to the LHA or Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - relating to any 

confidentiality agreement(s) signed by Huron Consulting, or its representatives. 

All records, notes, and communications - electronic or othe1wise - relating to 

documentation provided by the Cleveland Clinic to Huron Consulting regarding 

specific fees incurred and the allocation of those fees with respect to the LHA or 

Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - reviewed by 

Huron Consulting in preparing the Huron Report. 

All records, notes, and communications - elech·onic or othe1wise - relating to 

clinical and administrative service fees that are incurred by the Cleveland Clinic 

and allocated to the Lakewood Hospital. 

All records, notes, and communications - elech·onic or othe1wise - relating to 

clinical and administrative service fees that are direct costs incurred by the 

Cleveland Clinic and allocated to the Lakewood Hospital. 

All records, notes, and communications - electronic or othe1wise - relating to any 

informed consent given by Mayor Summers, the City of Lakewood, Lakewood 

City Council , or any member of City Council to Law Director Kevin Butler 

("Law Director Butler") . 

PRR80 All records, notes, and communications - electronic or othe1wise - relating to any 

informed consent given by Mayor Summers, the City of Lakewood, Lakewood 

City Council, or any member of City Council to Law Director Butler regarding 

the case of Graha111 v. City of Lakewood, Cuyahoga No. CV-15-846212 (Judge 

O'Donnell) . 
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PRR81 

PRR82 

PRR83 

PRR84 

PRR85 

PRR86 

PRR87 

PRR88 

PRR89 

PRR90 

All records, notes, and communications - electronic or otherwise - relating to any 

informed consent, confirmed in writing, given by Mayor Summers, the City of 

Lakewood, Lakewood City Council, or any member of City Council to Law 

Director Butler with respect to the 20 I 0 ordinance/resolution. 

All records, notes, and communications - electronic or otherwise - relating to any 

info1111ed consent given by Mayor Summers , the City of Lakewood, Lakewood 

City Council , or any member of City Council to Law Director Butler with respect 

to allegations against Mayor Summers for conspiracy. 

Al I records, notes, and communications - electronic or otherwise - relating to any 

engagement letter concerning representation of the City of Lakewood and/or 

Mayor Summers by Thompson Hine or any lawyer employed by Thompson Hine. 

All records , notes, and communications - electronic or othe1wise - relating to any 

conflict of interest concerning the representation of the City of Lakewood and/or 

Mayor Summers by Thompson Hine or any lawyer employed by Thompson Hine. 

All records , notes , and communications - electronic or othetwise - relating to any 

informed consent, and/or waiver of a conflict of interest concerning the 

representation of the City of Lakewood and/or Mayor Summers by Thompson 

Hine or any lawyer employed by Thompson Hine. 

All records, notes, and communications - electronic or otherwise - relating to 

legal bills presented to the City of Lakewood by Thompson Hine from January 1, 

2015, to the present . 

All records, notes, and conununications - electronic or otherwise - relating to any 

records of payment of legal bills presented to the City of Lakewood by Thompson 

Hine from January 1, 2015, to the present. 

All records, notes, and communications - electronic or otherwise - relating to any 

conflict of interest concerning representation of the City of Lakewood and/or 

Mayor Summers by any law firm or any lawyer concerning the case of Graham v. 

City of"Lakewood, Cuyahoga No. CV-15-846212 (Judge O'Donnell). 

All records, notes, and communications - electronic or othe1wise - relating to any 

informed consent or waiver of a conflict of interest concerning representation of 

the City of Lakewood and/or Mayor Summers by any law firm or any lawyer 

concerning the case of Graham v. City ofLakewood, Cuyahoga No. CV-15-

846212 (Judge O ' Donnell) . 

All records, notes, and communications - electronic or othe1wise - relating to any 

legal bills presented to the City of Lakewood by any lawyer or law fim1 

concerning the case of Graham v. City of Lakewood, Cuyahoga No. CV-15-

846212 (Judge O 'Donnell) from April 14, 2015, to the present. 
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PRR91 

PRR92 

PRR93 

PRR94 

PRR95 

PRR96 

PRR97 

PRR98 

PRR99 

PRRlOO 

PRR101 

All records, notes, and communications - electronic or otherwise - relating to any 

records of payment of legal bills presented to the City of Lakewood by any lawyer 

or law firm concerning the case of Graham v. City o,fLakewood, Cuyahoga No. 

CV-15-846212 (Judge O'Donnell) from April 14, 2015, to the present. 

All records, notes, and communications - electronic or otherwise - relating to the 

engagement letter or contract with Hennes Communications, or any other public 

relations or consulting firm, from January 1, 2015 , to the present. 

All records, notes, and communications - electronic or othe1wise - relating to any 

services rendered or bills or charges for services rendered to the City of 

Lakewood by Hennes Communications, or any other public relations or 

consulting firm or public relations person, from January I , 2015 , to the present. 

All records, notes, and communications - electronic or otherwise - relating to any 

records of payment of bills or charges for services rendered to the City of 

Lakewood by Hennes Communications, or any other public relations or 

consulting firm or public relations person, from January 1, 2015, to the present. 

All records , notes, and communications - electronic or otherwise - relied upon by 

Mayor Summers in drafting his "State of the City" addresses. 

All records, notes, and communications - electronic or othe1wise - related to 

businesses that have closed or left Lakewood since Mr. Summers has been mayor. 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was, or may have been, discussed, approved, or agreed to by the 

LHA, or any committee of the LHA, and/or the Cleveland Clinic on November 

30,2015. 

All records, notes, and communications - electronic or othe1wise - related to any 

agreements concerning the Lakewood Hospital discussed, approved, or agreed to 

by the LHA or any committee of the LHA. 

All records, notes, and communications - electronic or otherwise - related to any 

agreements concerning the Lakewood Hospital discussed, approved, or agreed to 

by the Cleveland Clinic. 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was, or may have been, discussed, approved, or agreed to by the 

LHA, or any committee of the LHA, and/or the Cleveland Clinic during the week 

ofNovember 29, 2015. 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was, or may have been, the subject of the Lakewood City Council 

Meeting held on December 7, 2015 . 
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PRR102 

PRR103 

PRR104 

PRR105 

PRR106 

PRR107 

PRR108 

PRR109 

PRRllO 

PRRl 11 

PRR112 

PRRI 13 

Any draft, signed, or unsigned agreement or proposal concerning the Lakewood 

Hospital that was , or may have been, discussed, approved, or agreed to by the 

LHA, or any committee of LHA, and/or the Cleveland Clinic during the week of 

December 6, 2015. 

All correspondence and communications - electronic or othe1wise - from 

Surgical Development Partners to the City of Lakewood, its employees, or 

officials, concerning the Lakewood Hospital and/or 850 Columbia Road from 

November 23, 2015, through November 30, 2015. 

All correspondence and communications - electronic or othe1wise - from 

Surgical Development Partners (SDP) to the City of Lakewood, its employees , or 

officials . 

All records, notes, audio recordings or records of conversations between Mayor 

Summers and any representative of SDP. 

All records, notes, audio recordings or records of any conversations between Tom 

Bullock and any representative of SDP 

All records, notes, and communications - electronic or othe1wise - delivered to 

Lakewood City Councilrnembers on December 6, 2015 . 

All records, notes, and communications - electronic or otherwise - relating to the 

"survey," including drafts, referred to in the footnote on page G-1 of the FHC Site 

Sale Agreement. 

The appraisal reflecting the "appraised value in the Summer of 2015" referred to 

in paragraph 5( d) of the "Key Highlights of Master Agreement" distributed by 

Law Director Butler at the City Council on December 7, 2015. 

All records, notes, and communications - electronic or otherwise - reflecting 

valuation or appraisals of assets used in the operation of the Lakewood Hospital 

belonging to the LHA and/or the City of Lakewood. 

All liability insurance policies covering the City of Lakewood and its officials for 

losses incurred from January l, 2011, to the present date. 

All liability insurance policies covering Mayor Summers, Mary Madigan and 

Tom Bullock as required by the Master Agreement. 

All correspondence and communications - electronic or othe1wise - between or 

among any Lakewood City employee or official and First American Title 

Company, or its employees, concerning the planning and/or preparation for the 

transactions contemplated by the FHC Site Sale Agreement including the Lot 

Split Approval. 
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PRRl 14 

PRRl 15 

PRRI 16 

PRRI 17 

PRRl 18 

PRRl 19 

PRR120 

PRR121 

PRR122 

PRR123 

PRR124 

PRR125 

PRR126 

All correspondence and communications - electronic or otherwise - between or 

among any Lakewood City employee or official and First American Title 

Company, or its employees . 

All conespondence and communications - electronic or othe1wise - between or 

among any Lakewood City employee or official and any Cuyahoga County 

employee or official concerning the planning and/or preparation for the 

transactions contemplated by the FHC Site Sale Agreement including the Lot 

Split Approval. 

All correspondence and communications - electronic or othe1wise - between or 

among any Lakewood City official or employee, the LHA, any LHA trustee, and 

any LHA employee or official concerning Section 9.9 of the 1996 Lease between 

the LHA and City of Lakewood. 

All audio and/or video records of Mayor Summers ' February 24, 2016 State of the 

City speech. 

All notes, drafts and the final copy of Mayor Summers ' February 24, 2016 State 

of the City speech. 

All power point slides shown during Mayor Summers' February 24, 2016 State of 

the City speech . 

All correspondence and communications - electronic or othe1wise - between or 

among Law Director Butler, Mayor Summers, Bullock, Paul Colarusso 

("Colarusso"), and/or John Bodine (" Bodine") from January 1, 2015, to the 

present. 

All correspondence and communications - electronic or othe1wise - from and/or 

to Law Director Butler from January 1, 2015 , to the present. 

All correspondence and communications - electronic or otherwise - from and/or 

to Mayor Summers from January l, 2011, to the present. 

All correspondence and communications - electronic or otherwise - from and/or 

to Bullock from January 1, 2015 , to the present. 

All correspondence and communications - electronic or othe1wise - from and/or 

to Colarusso from June 1, 2015 , to the present. 

All correspondence and communications - electronic or othe1wise - from and/or 

to Bodine from June 1, 2015, to the present. 

All records, notes , and communications - electronic or othetwise - relating to 

invoices and time records submitted by Huron Consulting. 
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PRRJ27 

PRR128 

PRR129 

PRR130 

PRR13l 

PRR132 

PRR133 

PRR134 

PRR135 

PRR136 

PRR137 

All records, notes, and communications - electronic or otherwise - relating to 

engagement letters or contracts with Huron Consulting. 

All records, notes, and conununications - electronic or otherwise - relating to any 

representation by the LHA, or any representative of the LHA, regarding 

bankruptcy. 

All correspondence and communications - electronic or othe1wise - by the LHA, 

or any representative of the LHA, to any Lakewood City official or elected leader 

regarding public bidding, listing, requests for proposal, and/or marketing of any or 

all of the assets used in connection with the Lakewood Hospital. 

All correspondence and communications - electronic or othe1wise - by any 

Lakewood City employee or official regarding bidding, listing, requests for 

proposal, and/or marketing concerning the Lakewood Hospital or any or all of the 

assets used in the conduct of Lakewood Hospital. 

All correspondence and communications - electronic or othe1wise - in which the 

LHA, or any representative, responded to any communication requesting that the 

LHA conduct a bidding, listing, request for proposal and/or marketing concerning 

the Lakewood Hospital or any or all of the assets used in the conduct of the 

Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - concerning the 

LHA filing for bankruptcy or the potential thereof. 

All records, notes, and communications - electronic or otherwise - relating to 

plans, drawings, financial analysis , costs analysis , and other analysis of the costs 

and expenses of City Hall operations and/or relocation of City Hall operations . 

All records, notes, and communications - electronic or otherwise - relating to 

financial or performance results for the LHA from October 1, 2015, to the present. 

This request includes all records, notes, and communications - electronic or 

otherwise - in the files of Law Director Butler, Thompson Hine, its attorneys, and 

Mr. Cahill who were all agents of the City. 

The "log" or other record used by the City of Lakewood to track and record the 

names and dates of persons making public records requests and the dates of the 

responses to those requests for the period of January I, 2008, through February 8, 
2016. 

All correspondence and communications - electronic or othe1wise - from 

Madigan to Mayor Summers concerning "campaign" mode that is referred to in 

Madigan's email of March 25 , 2015 . 

All correspondence and conmrnnications - electronic or othe1wise - from 

Madigan to Mayor Summers from January\, 2015, to the present. 
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PRR138 

PRR139 

PRR140 

PRRl41 

PRR142 

PRR143 

PRR144 

PRR145 

PRRJ46 

PRR147 

PRR148 

PRR149 

PRR150 

All correspondence and communications - electronic or othe1wise - from Mayor 

Summers to Madigan from January I, 2015, to the present. 

All meeting minutes of Lakewood City Council, including special meetings and 

committee meetings, from October 1, 2010, through March 31, 2011. 

Mayor Summer's complete personnel fil e. 

Law Director Butler's complete personnel fil e . 

All records, notes, and communications - electronic or otherwise - relating to any 

preemptory bids received by the City of Lakewood, its employees, or officials . 

All records, notes , and communications - electronic or otherwise - that discuss or 

evaluate whether the City of Lakewood had an obligation to conduct a public 

bidding process with respect to the Lakewood Hospital. 

All records, notes, and communications - electronic or otherwise - that discuss or 

evaluate any private biddi11g process with respect to the Lakewood Hospital 

conducted by an entity other than the City of Lakewood. 

All records, notes, and communications - electronic or otherwise - relating to any 

public, private or other selection process with respect to future lessees, future 

owners or future delivery of health services with respect to the Lakewood 

Hospital or the LI-IA. 

All records, notes, and communications - electronic or othe1wise - that that 

reflect a contractual relationship with the consulting firm Subsidium and the City 

of Lakewood. 

All records, notes, and communications - electronic or othe1wise - that reflect a 

confidential or non-disclosure relationship with the consulting firm Subsidium 

and the City of Lakewood. 

All records, notes, and communications - electronic or otherwise - relating to any 

authorization by any City of Lakewood employee or official for Subsidium to 

represent itself as acting on behalf of the City of Lakewood with respect to the 

Lakewood Hospital or its programs and services or assets. 

All records, notes, and communications - electronic or otherwise - that reflect 

any request for proposal(s) issued by the City of Lakewood with respect to the 

Lakewood Hospital or the LI-IA. 

All records, notes, and communications - electronic or otherwise - that reflect the 

drafting or preparation for any request for proposals with respect to the Lakewood 

Hospital or the LI-IA. 
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PRR151 

PRRI 52 

PRR153 

PRR154 

PRR155 

PRR156 

PRR157 

PRR158 

PRR159 

PRR160 

All records , notes, and communications - electronic or otherwise - that reflect the 

development of guidelines or criteria for any request for proposals with respect to 

the Lakewood Hospital or the LHA. 

All records, notes, and communications - electronic or otherwise - that reflect 

any review by any City of Lakewood employee or official of any proposal 

received by Subsidurn in response to any request for proposal(s) issued by 

Subsidiurn related to the Lakewood Hospital or the LHA, its programs, services, 

or assets. 

All records , notes, and communications - electronic or otherwise - that reflect 

any review by any individual or entity of any proposal received by Subsidium in 

response to any request for proposal issued by Subsidium related to the Lakewood 

Hospital or the LHA, its programs, services, or assets. 

All records authorizing Subsidium to issue the Preliminary Memorandum on 

behalf of the City of Lakewood to any party. 

All records, notes, and communications - electronic or otherwise - that reflect 

any review by any individual or entity of any proposal received by Subsidium in 

response to the Preliminary Memorandum issued by Subsidum related to the 

Lakewood Hospital or the LHA, its programs, services, or assets . 

All records, notes , and communications - electronic or otherwise - that reflect 

any review by any City of Lakewood employee or official of any proposal 

received by such employee or official with respect to the Lakewood Hospital, its 

programs, services, or assets. 

All records, notes, and communications - electronic or othe1wise - regarding 

discussions, meetings or negotiations between any City of Lakewood employee or 

official with Subsiclium. 

All records, notes, and communications - elech·onic or otherwise - regarding 

discussions, meeting, or negotiations between any City of Lakewood council 

member with Subsidium. 

All records, notes, and communications - electronic or othe1wise - regarding 

discussions, meetings or negotiations between any City of Lakewood employee or 

official with the LHA, its board members, the Cleveland Clinic Foundation, 

and/or its board members or trustees, related to the Lakewood Hospital or LHA. 

All records, notes, and communications - elech·onic or otherwise - regarding 

discussions, meetings, or negotiations between any City of Lakewood council 

member with the LHA, its board members, the Cleveland Clinic, and/or its board 

members or trustees, related to the Lakewood Hospital or LHA. 
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PRR161 

PRRl62 

PRR163 

PRR164 

PRR165 

PRR166 

PRR167 

PRR168 

PRR169 

All records , notes, and communications - electronic or otherwise - in which any 

party to the Master Agreement discusses whether any of the parties are required to 

file a Hart-Scott-Rodino pre-merger filing notice . 

All records, notes, and communications - electronic or othe1wise - in which any 

party to the Master Agreement discusses whether any of the pa1iies are not 

required to file a Hart-Scott-Rodino pre-merger filing notice. 

All records, notes and comrnunications- elech·onic or otherwise- regarding 

preemptory bids issued by any person or entity which preemptory bids relate to 

Lakewood Hospital and were communicated to or received by the City of 

Lakewood or any elected or public official of the City of Lakewood. For 

purposed of this request, the tern1 "preemptory bids" shall have the meaning 

described by Mayor Summers in the public record: 

https ://youtu.be/SyRzqzOuFGA ?t= lhl2m9s 

All records and communications - electronic or otherwise--from LHA and/or the 

Cleveland Clinic to the City of Lakewood on or after January 1, 2015 through the 

present containing a certificate of Authorized Lessee Representative stating that to 

the best of his/her knowledge, the Lessee (LHA) and the Member (The Cleveland 

Clinic Foundation) are in compliance with all the material terms and conditions of 

of the Lease and Definitive Agreement. 

All records and communications - electronic or otherwise - of the March 23 , 

2015 emai l from Madigan to Law Director Butler showing the email account of 

all recipients of that email. Note this email was produced to me on March 10, 

2015. 

The email Madigan sent to "Mike" as referenced in her March 24, 2015 email. 

All records, notes and communications by Bullock to any person regarding the 

Colarusso email responses of September 29, 2015 , at 5: 10 p.m. 

All records and communications - electronic or otherwise- of the signed Master 

Agreement and all ancillary agreements signed by any city official regarding the 

execution or performance of the Master Agreement. 

The blue attachment to Law Director Butler's email to me dated December 9, 

2015, at 7:46 p.m., that begins with the title "246692676 .. .. " and is umeadable in 

the fomrnt sent. Please resend in a readable fo1111at . 

PRR 170 Law Director Butler's emai l to me dated December 9, 2015, at 7:46 p.m. , 

produced part of an email that begins with the phrase: "Thank you, Mr. Sossi. We 

appreciate your efforts to fill in the blanks in your client's initial correspondence." 

Produce a complete copy of that email including all records and communications 

-electronic or otherwise- of all parties Law Director Butler copied on that email 

and records of who Law Director Butler may have forwarded that email to. 
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Kevin M. Butler, Director of Law 
March 15, 201 6 
Page 18 of 18 

PRR 171 All records and communications - electronic or otherwise - between and among 

Law Director Butler and Jeff Huntsberger ("Huntsberger"). 

PRRl 72 All records and communications - electronic or othenvise - between and among 

Thompson Hine and Huntsberger. 

PRR l 73 All records and communications - electronic or otherwise - between and among 
Law Director Butler and Meehan. 

As I am request ing these pub lic records in an electronic medium, no charge can be lev ied 
for the instant public records requests as a matter of law. If the requested records cannot be 
transmitted in an electronic format_, you must provide an explanation as to why they cannot be 

transm itted in the preferred format. 

Thank you for your kind attention to this request. Your cooperation is greatly 
appreciated. 

Sincerely, 

ＴＺＺＧﾥ ｾＧ＠
cc: Ohio Attorney General Mike DeW in e, Public Records Unit 

( mediation@oh ioattorneygenera I .gov) 

Ohio Auditor of State Dave Yost, Open Government Un it (ogu@auditor.state.oh.us) 
Mike Summers, Mayor (mike.summers@lakewoodoh.net) 

Dru Si ley, Director of Plann ing and Development (dru.siley@lakewoodoh.net) 
Sam O'Leary, President of Council (sam.oleary@lakewoodoh.net) 
David W. Anderson, Vice-President of Council (david.anderson@lakewoodoh.net) 
John Litten, Councilmember Uohn.litten@lakewoodoh.net) 
Dan O'Malley, Counci lmember (dan.omalley@lakewoodoh.net) 
Thomas Bui lock, Council member (tom.bullock@lakewoodoh.net) 
Cindy Marx, Councilmember (ryan.nowlin@lakewoodoh.net) 
Ryan Nowlin , Councilmember (ryan.nowlin@lakewoodoh. net) 
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VIA CERTIFIED MAJL 

Kevin M. Butler, Director of Law 

City of Lakewood Law Department 

12650 Detroit Avenue 

Lakewood, Ohio 44107 

BRJAN J. ESSI 
216 346 3434 

15306 Edgewater Drive 

Lakewood, Ohio 44107 

hj <.:ss ifalshcglllha I. n ·L 

May 13, 2016 

Re: Public Records Requests - PRRI 78 to PRR225 

Dear Law Director Butler: 

This communication serves as both a public records request and documentation of the 

repeated failure of the City of Lakewood to comply with the Ohio Public Records Act. 

Over the past 12 months, I have submitted over 150 public records requests to your 

public office. Under most circumstances, you and the City of Lakewood have failed to provide 

prompt copies within a reasonable period of time. Indeed, numerous requests have not been 

answered by the City of Lakewood at all. Those requests that have been answered routinely fail 

to comply with R.C. Chapter 149. As a result, I am copying the Ohio Attorney General's Office 

and the Ohio Auditor of the State to ensure that you and your public office properly respond to 

each of these requests in accordance with R.C. Chapter 149. 

Provide the records responsive to each request to bjessi@sbcglobal.net in an electronic 

medium (i .e., WORD, PDF, XLS, etc.) and at no cost. Where the 1·equest seeks 

correspondence or communications you must provide the actual cort'espondence or 

communication in an electronic medium. Upon information and belief, the City of Lakewood 

has the practice of copying and pasting portions of a correspondence or communication rather 

than providing the actual document. Each request seeks, and you must provide, the actuaJ 

correspondence or communication. 

Please note that each item listed below is a distinct request, which is why they have been 

assigned separate PRR numbers . Your office must respond to each request separately and 

identify which records are responsive to each request - i.e., do not provide the records in a single 

disorganized fashion or "document dump" - as they have been assigned separate PRR numbers . 

Please note that your standard, "We do not organize all records, documents, writings, 

drafts and notes based on " is not a valid denial of a public records request as 

the statute requires your public office to give me the opportunity to revise the request by 

informing me how the City of Lakewood ordinarily maintains and accesses its records. R.C. 
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Kevin M. Butler, Director of Law 

May 13 , 2016 

Page 2of8 

l49.43(B)(2). You have not done so. Moreover, the City of Lakewood cannot simply refuse to 

produce public records because the requested public record is not kept within the walls of City 

Hall . For example, I am aware that the city employees and officials (including you as a prior city 

council member) use their personal and business email addresses to hold and create records 

while performing a public function for their public office and, as a result, those records are under 

the public office's jurisdiction and must be produced. 

Where you believe the City of Lakewood has already responded to a specific records 

request, please identify the date that you believe your office responded to that request and 

provide a copy of the response, attaching the documents responsive to that request. 

It cannot be overstated that the City of Lakewood must interpret the Ohio Public Records 

Act broadly in favor of disclosure in responding to these requests. Where the City of Lakewood 

denies any part of a public records request, the statute requires the City of Lakewood to give me 

the opportunity to revise the denied request, by infom1ing me how the office ordinarily maintains 

and accesses its records . Thus, the Public Records Act expressly promotes cooperation to clarify 

and narrow requests that are ambiguous or overly broad, in order to craft a successful, revised 

request. 

Where the City of Lakewood believes that any information in a public records request is 

exempt from the duty to permit public inspection or copying, the public office must either notify 

me of any redaction or make the redaction plainly visible. If a public record contains information 

that is exempt from the duty to permit public inspection or to copy the public record, the City of 

Lakewood shall make available all of the infonnation within the public record that is not exempt. 

Therefore, your office may redact only that part of a record subject to an exception or other valid 

basis for withholding. ln addition, if the City of Lakewood denies a request, in part or in whole, 

your public office must provide me with an explanation, including legal authority, setting forth 

why the request was denied. 

As a failure to properly respond to the below public records requests may result in 

liti gation , the City of Lakewood is put on notice that it has an absolute duty under both the 

Federal and Ohio Rules of Civil Procedure to preserve information that may be relevant to a 

lawsuit- including electronic information or data. A violation of this duty can result in severe 

sanctions, including the ent1y of a default judgment. Electronic infonnation systems may 

automatically remove or delete information as routine functions of their operating system. While 

the Federal and Ohio Rules of Civil Procedure may prohibit a court from imposing sanctions if 

the electronically stored infom1ation is lost as a result of the routine, good-faith operation of the 

City of Lakewood's electronic information system, such a "safe haven" does not mean that the 

City of Lakewood is pennitted to exploi t this routine function to thwart its discovery obligations. 

To the contrary, whenever a duty to preserve info1mation is imposed, as has been done now, 

intervention in the routine operation of an infomiation system is an essential element of that 

obligation. By allowing the City of Lakewood to continue to destroy stored information that it is 

required to preserve, the City of Lakewood exposes itself to potentially severe sanctions. Simply 

stated , now that the City of Lakewood reasonably anticipates li tigation it must suspend its 

routine document retention/destruction policy and put in place a "litigation hold" to ensure the 

preservation of relevant documents. 
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Kevin M. Butler, Director of Law 

May 13, 2016 

Page 3 of 8 

Below please find my public records requests, which your public office must respond to 

within a reasonable pe1iod of time. It is well settled that a 72-hour timeframe to respond would 

constitute "without delay" and " with reasonable speed." To that end, I expect a complete 

response within 72 hours. If the public records requests are not responded to within a reasonable 

period of time, I will have no choice but to seek mediation through the Ohio Attorney General 's 

public records mediation program or fi le an action in mandamus against your public office 

and/or yourself. The defined terms below shall have the same meaning as set forth in my March 

15, 2015 requests . 

PRR178 

PRR179 

PRR180 

PRR181 

PRRl82 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the 

Cuyahoga County government regarding the Lakewood Hospital or its assets 

during 2014, 2015 and 2016. This request includes any communication between 

any ex officio Lakewood Hospital Association ("LHA") official and any 

employee or official of the Cuyahoga County government. 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the 

Cuyahoga County government with respect to any proposal regarding the 

Lakewood Hospital or its assets during 2014, 2015 and 2016. This request 

includes any communication between any ex officio LHA official and any 

employee or official of the Cuya hoga County government. 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the Metro 

Health System with respect to any proposal or discussion regarding the Lakewood 

Hospital or its assets during 2014, 2015 and 2016. This request includes any 

communication between any ex officio LHA official and any employee or official 

of the Metro Health System. 

All correspondence and communications - electronic or otherwise - between any 

Lakewood City employee or official and any employee or official of the Metro 

Health System with respect to any proposal or discussion during the period 

January l , 20 11 through the date of this request regarding the Metro Health 

System's desire to open and/or operate a family health center in Lakewood . This 

request includes any communication between any ex officio LHA official and any 

employee or official of t11e Metro Health System. 

All correspondence and communications - electronic or otherwise - between any 

Cleveland Clinic Foundation ("CCF") employee or official and any Lakewood 

City employee or official with respect to any proposal submitted by the Metro 

Health System or any of its employees regarding the Lakewood Hospital or its 

assets during 2014, 2015 and 2016. This request includes any correspondence or 

communication between any ex officio LHA official and any employee or official 

ofCCF. 

PRRI 83 All correspondence and communications - electronic or otherwise - between any 

. F.
1 

d 
06

1 .HA ｮｦｦｫｩ｡ｬ Ｑ ｡ｮ｣ｬａＸＮｦｗ Ｑ ｬｲｾｖｦｾｾｾｴｬｴＧｩｯｲｦｾｫＮ＾ｲｾ｀ｊ＠ Ｎｑｦｦｾｒｉ＠ regarding any proposal 
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Kevin M. Butler, Director of Law 

May 13, 2016 

Page 4 of 8 

PRR184 

PRR185 

PRR186 

PRR187 

PRR188 

PRR189 

PRR190 

PRR191 

PRR192 

PRR193 

PRR194 

submitted by the Metro Health System or any of its employees or officials with 

respect to the Lakewood Hospital or its assets during 2014, 2015 and 2016. This 

request includes any correspondence or communication between any ex officio 

LHA official and any employee or official of CCF and LHA. 

All correspondence and communications - electronic or otherwise - between any 

CCF employee or official and any Lakewood City employee or official with 

respect to any proposal submitted by Surgical Development Partners regarding the 

Lakewood Hospital or its assets during 2014, 2015 and 2016. This request 

includes any correspondence or communication between any ex officio LHA 

official and any employee or official of CCF and LHA. 

All correspondence and communications - electronic or otherwise - between any 

LHA official and any Lakewood City employee or official with respect to any 

proposal submitted by Surgical Development Partners regarding the Lakewood 

Hospital or its assets during 2014, 2015 and 2016. This request includes any 

correspondence or communication between any ex officio LHA official and any 

employee or official of CCF and LHA. 

All correspondence and communications - electronic or otherwise - between any 

CCF official and any Lakewood City employee or official regarding any filing 

under the Hart-Scott-Rodino Act. 

All correspondence and communications - electronic or otherwise - between any 

LHA official and any Lakewood City employee or official regarding any filing 

under the Hart-Scott-Rodino Act. 

All records, notes, and communications - electronic or otherwise - reflecting 

legal bills issued to the City of Lakewood for legal services rendered by Law 

Director Kevin Butler ("Law Director Butler") regarding the case of Skinde/l v 

Madigan, Cuyahoga C.P. Case No. CV-15-85596 1 (Judge Friedman) or Skinde!L v 

Madigan, 8th Dist. Case No. CA-15-103976. 

All records, notes, and communications - electronic or otherwise - reflecting 

legal bills issued to the City of Lakewood for legal services rendered by Law 

Director Butler regarding the case of Graham v. City of Lakewood, Cuyahoga 

C.P. Case No. CV-15-846212 (Judge O'Donnell). 

The complete personnel file of Bryce Sylvester. 

The complete personnel file for Michele Nochta . 

The complete personnel file for Drn Siley. 

The complete personnel file for Colin McEwen 

The complete personnel file for Jennifer Pae. 
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Kevin M. Butler, Director of Law 

May 13, 20l6 

Page 5 of 8 

PRR195 

PRR196 

PRR197 

PRRJ98 

PRR199 

PRR200 

PRR201 

PRR202 

PRR203 

PRR204 

PRR205 

PRR206 

The electronic calendar of Dru Siley from January 1, 2013 , through the date of the 

response. 

All correspondence and communications - electronic or otherwise - to or from 

Dru Siley and any potential purchaser and/or developer of the Lakewood Hospital 

site January 1, 20 J 3, through the date of the response. 

The electronic calendar of Bruce Sylvester from January 1, 20 13, through the date 

of the response. 

All con-espondence and communications - electronic or otherwise - to or from 

Bryce Sylvester and any potential purchaser and/or developer of the Lakewood 

Hospital site January 1, 2013, through the date of the response. 

The electronic calendar of Rick Uldrick from March 1, 2015, through the date of 

the response. 

The electronic calendar of Colin McEwen from January 1, 2013, through the date 

of the response. 

The electronic calendar of Jennifer Pae from January l, 2013, through the date of 

the response. 

All correspondence and communications - electronic or otherwise - between the 

law firm of Thompson Hine ("Thompson Hine"), or its attorneys, and any LHA 

representative. 

All correspondence and communications - electronic or otherwise - between 

Thompson Hine, or its attorneys, and any CCF representative concerning the City 

of Lakewood and/or Lakewood Hospital. 

All correspondence and communications - electronic or otherwise -

between Thompson Hine, or its attorneys, and Jim Wooley concerning the City of 

Lakewood and/or Lakewood Hospital. 

All correspondence and communications - electronic or otherwise - between Law 

Director Butler and Jim Wooley concerning the City of Lakewood and/or 

Lakewood Hospital. 

All correspondence and communications - electronic or otherwise -

between Roberts Cahill and Jim Wooley concerning the City of Lakewood and/or 

Lakewood Hospital. 

PRR207 All correspondence and communications - electronic or otherwise - between Law 

Director Butler and any LHA official. 
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Kevi n M. Butler, Director of Law 

May13,2016 
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PRR208 

PRR209 

PRR210 

PRR211 

PRR212 

PRR213 

PRR214 

PRR215 

PRR216 

PRR217 

PRR218 

PRR219 

All correspondence and communications - electronic or otherwise - between 

David Anderson and Tom Gable. 

A copy of the "written report" of the Select Committee referred to on page 5 of 

the minutes of LHA Special Meeting of the Board of Trustees, dated December 

12, 2013 . 

All records, email s, notes, and communications - electronic or otherwise - of any 

statement presented at any LHA meeting regarding compliance with state or 

federal antitrust laws during the years 20 13 , 2014 and 2015. 

All records, emails, notes, and communications - electronic or otherwise - of any 

notes made at any LHA meeting regarding compliance with the state or federal 

antitrust laws during the years 2013, 2014 and 2015 . 

All correspondence and communications - electronic or otherwise - regarding 

compliance with state or federal antitrust laws during the years 2013 , 20 14 and 

2015. 

Al l records, emails, notes, and communications - electronic or otherwise -

documenting Rick Uldricks use of any City of Lakewood computer to access the 

websites LakewoodCitizen.com, Lakewood Citizen Facebook, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum. 

Al l correspondence and communications - electronic or otherwise - between 

Colin McEwen and any member of the Lakewood City Council from December 1, 

2015, through December 22, 20 15. 

All records, emails, notes, and communications - electronic or otherwise -

regarding the statements given by Colin McEwen to any member of the 

Lakewood City Counci l on December 6, 2015, and/or December 7, 2015. 

All records, emails, notes, and communications - electronic or otherwise -

regarding statements given by Eileen Korey , Mayor Mike Summers, and/or any 

member of the Lakewood City Council on December 6, 2015 and/or December 7, 

2015 . 

The 20 15 audited financial statements for LHA. 

The first quarter 2016 financial statements for LHA. 

All records, emails, notes, and communications - electronic or otherwise -

documenting Jennifer Pae's use of any City of Lakewood computer to access the 

websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site, 

LakewoodCitizen.com, Lakewood Citizen Facebook site, Lakewoodbuzz.com 

and/or Lakewoodoserver.com/forum . 
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Kevin M. Butler, Director of Law 

May 13 , 2016 
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PRR220 

PRR221 

PRR222 

PRR223 

PRR224 

PRR225 

All records, email s, notes, and communications - electronic or otherwise -

documenting Kevin Butler's use of any City of Lakewood computer to access the 

websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site, 

LakewoodCitizen .com, Lakewood Citizen Facebook site, Lakewoodbuzz.com 

and/or Lakewoodoserver.com/forum . 

All records, email s, notes, and communications - electronic or otherwise -

documenting Colin McEwen's use of any City of Lakewood computer to access 

the websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook 

site, LakewoodCitizen.com, Lakewood Citi zen Facebook site, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum . 

All records, emails, notes, and communications - electroni c or otherwise -

documenting Bruce Sylvester's use of any City of Lakewood computer to access 

the websites Bui ld Lakewood Facebook site, Save Lakewood HospitaJ Facebook 

site, LakewoodCitizen.com, Lakewood Citizen Facebook site, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum. 

All records, emai ls, notes, and communications - electronic or otherwise -

documenting Mayor Summers' use of any City of Lakewood computer to access 

the websites Bui ld Lakewood Facebook site, Save Lakewood Hospital Facebook 

site, LakewoodCitizen.com, Lakewood Citizen Facebook site, 

Lakewoodbuzz.com and/or Lakewoodoserver.com/forum. 

All records, emai ls, notes, and communications - electronic or otherwise -

documenting Dru Siley's use of any City of Lakewood computer to access the 

websites Build Lakewood Facebook site, Save Lakewood Hospital Facebook site, 

LakewoodCitizen.com, Lakewood Citi zen Facebook site, Lakewoodbuzz.com 

and/or Lakewoodoserver.corn/forum. 

All records, email s, notes, and communications - electronic or otherwise -

regarding any communication or interaction by and/or among Senator Mike 

Skindell, Metro Health System, any employee of Metro Health System, Mayor 

Summers and/or any of them from January 15, 201 5 through the date of this 

request. 

As I am requesting these public records in an electronic medium, no charge can be levied 

for the instant public records requests as a matter of law. If the requested records cannot be 

transmitted in an electronic fomrnt, you must provide an explanation as to why they cannot be 

transmitted in the preferred format 
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Kevin M. Butler, Director of Law 

May 13 , 2016 

Page 8of8 

Thank you for your kind attention to this request. Your cooperation is greatly 

appreciated. 

Ｇ ｾ＠ｂｲｩ｡ｮｊＱＲＭ ｾ＠
cc: Ohio Attorney General Mike DeWine, Publi c Records Unit 

(mediation@ohi oattorneygeneral .gov) 

Ohio Auditor of State Dave Yost, Open Government Unit (ogu@auditor.state.oh.us) 

Mike Summers, Mayor (mike.summers@lakewoodoh.net) 

Dru Sil ey, Director of Planning and Development (dru.siley@lakewoodoh.net) 

Sam O'Leary, President of Counci l (sam .oleary@lakewoodoh.net) 

David W. Anderson, Vice-President of Counci I ( david.anderson@lakewoodoh.net) 

John Litten, Councilmember (john.litten@lakewoodoh.net) 

Dan O'Malley, Councilmember (dan .omalley@lakewoodoh .net) 

Thomas Bullock, Councilmember (tom.bullock@lakewoodoh.net) 

Cindy Marx, Counci lmember (ryan.nowlin@lakewoodoh .net) 

Ryan Nowlin, Councilmember (ryan.nowlin@lakewoodoh.net) 
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NAILAH K. BYRD 
CUYAHOGA COUNTY CLERK OF COURTS 

1200 Ontario Street 
Cleveland, Ohio 44113 

Court of Appeals 

New Case Electronically Filed: 

June 24, 2016 17:03 

By: SEAN KORAN 0085539 

Confirmation Nbr. 786985 

STATE OF OHIO, EX. REL. , BRIAN J. ESSI 

vs. 

CITY OF LAKEWOOD, OHIO 

Pages Filed: 37 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Thursday, December 10, 2015 9:58 AM
To: McEwen, Colin
CC: Madigan, Mary
Subject: Please work with Mary Louise today by phone ...

… on a quick press release along the lines of the following:
 

Lakewood City Council President Mary Louise Madigan has released an updated
version of the legislation introduced last Monday, Dec. 7, involving the future of
healthcare in Lakewood. 
 
The initial version of the legislation did not contain the full master agreement
between the city, the Cleveland Clinic Foundation and the Lakewood Hospital
Association, as it was still being finalized by the parties’ attorneys.  The updated
version released by Madigan today contains the full contract, as well as the
summary that was initially included.
 
City Council will consider the updated legislation at a publicly noticed meeting the
evening of Dec. 14.  The latest version of the ordinance may be viewed on the
city’s website [here].

 
Something like that.  Mary Louise can be reached today at (216) 496-7649 to finalize –
please call her rather than use email.  When the updated ordinance is ready to go, I’ll
email it around, first to Council and the Mayor, and next to you for posting.
 
Thanks, Colin. 
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com

 

LKWD-PRR231_001337

LKWD-PRR231_001337



LKWD-PRR231_001338

LKWD-PRR231_001338



LKWD-PRR231_001339

LKWD-PRR231_001339



Law Offices of 

Edward M. Graham 
grahamlpa@aol.com 

Edward M. Graham Co., L.PA. Phone: (216) 228-1166 

Fax: (216) 228-3484 

Michael P Graham 
michaelpgraham@hotmail.com 

Nora E. Graham 
noragraham 78@hotmail.com 

Kevin Butler 
Law Director, City of Lakewood 
12650 Detroit Ave. 
Lakewood, Ohio 44107 

Dear Mr. Butler: 

13363 Madison Avenue 

Lakewood, Ohio 44107 

September 19, 2016 

Re: Taxpayers Demand Letter 

Executive Session Meeting Minutes 

I have previously requested meeting minutes for all council meetings, and the committee 
of the whole meetings from 1-1-15 through the present. I have been provided copies of such 

meeting minutes, with the exception of the meeting minutes for executive sessions. You have 

informed me that there are not meeting minutes for any executive sessions from 1-1-15 through 

the present. 

I was particularly interested in the executive meeting minutes related to the Lakewood 
Hospital Issue, including without limitation the Letter of Intent and Ordinance No. 49-15. In 
particularly the following executive sessions for the Lakewood Hospital Issue: 3-2-15, 3-16-15, 
4-13-15, 4-21-15, 5-11-15, 5-18-15, 6-1-156-8-15,6-22-15, 8-17-15, 8-29-15, and all other 

executive sessions pertaining to the Lakewood Hospital Issue; 

Upon further research, I have come to the conclusion that there is a mandatory duty upon 

City Council and its Clerk of Council, Mary Hagan to keep meeting minutes of such executive 
sessions. Such mandatory duty exists under the City Charter, ordinances and rules, Ohio Revised 
Code-Sunshine Laws, and based upon principles of constitutional rights. Accordingly, let this 
letter serve as a Taxpayers Demand upon you to order Lakewood City Council and its Clerk of 
Council to perform their mandatory duty to prepare such meeting minutes of such executive 
sessions. This Taxpayers Demand is being placed upon you to bring the necessary legal action as 
is provided for in ORC §733.56 through §733.59, the common law, and the Lakewood City 
Charter Article VII, Section 1 against the Lakewood City Council and its Clerk of Council, Mary 
Hagan to compel them to perform their mandatory duties and prepare such executive meeting 
minutes as required by law. Your immediate attention towards this matter is requested. Time is 

of the essence. 

Very truly yours, 

ｬＧｴＱｾＧｲｮｾ＠
Edward M. Graham 
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Effect of Master Agreement Restrictive Covenant Provisions  
 

The language of the Master Agreement: 5.3 Use Protection on Current Hospital Site. As part of the consideration for the Clinic’s acquisition of the FHC Site 

and its commitments regarding the FHC and no later than the termination date of the 1996 Lease with respect to the Current Hospital Site, a restrictive covenant 

(the “Covenant”) will be placed on the Current Hospital Site. Pursuant to the Covenant, (i) no Covered Hospital (defined below) may be operated on the Current 

Hospital Site and (ii) no Health Care System Provider (defined below) will be permitted to operate or manage a health care facility or service, and no signage 

identifying such Health Care System Provider will be permitted, on the Current Hospital Site without the Clinic’s prior written consent while the Clinic owns and 

operates the FHC. For purposes of clarity, the parties agree that (a) clause (ii) above does not restrict the activities of independent physician groups, licensed 

provider groups or other non-Health Care System Providers, and (b) the Covenant does not restrict any activity of Covered Hospitals, Health Care System 

Providers or any other party at any location other than the Current Hospital Site. For purposes of this paragraph, a “Covered Hospital” means the following 

types of hospitals as described by The Joint Commission in its publicly available material: general, oncology, and specialty and “Health Care System Provider” 

means an organization that owns, operates or manages one or more Covered Hospitals. In the event the Clinic ceases to own or operate the FHC, the Covenant 

shall terminate and the Clinic shall execute all documents reasonably necessary to release the Covenant, including executing a release to be recorded in the real 

property records. 

 

What Requires Prior Approval of Cleveland Clinic  What Does Not Require Prior Approval of Cleveland Clinic 

General hospitals
†
 operated by anyone Outpatient health care facilities operated by independent physician groups and licensed 

provider groups 

Oncology hospitals
†
 operated by anyone Children’s hospitals

†
 operated by independent physician groups and licensed provider groups 

Specialty (that is, cardiac, orthopedic and surgical) hospitals
†
 

operated by anyone 

Long-term acute care hospitals
†
 operated by independent physician groups and licensed 

provider groups 

Any health care facilities operated by health care systems 

operating at least one of the above types of hospitals 

Psychiatry hospitals
†
 operated by independent physician groups and licensed provider groups 

Signage identifying any health care systems operating at least one 

of the above types of hospitals 

Rehabilitation hospitals
†
 operated by independent physician groups and licensed provider 

groups 

 Any other types of hospitals (that are not general, oncology or specialty hospitals)
†
 operated 

by independent physician groups and licensed provider groups 

Signage identifying any of the above hospitals or health care facilities 

Any hospitals or health care facilities operated elsewhere in Lakewood (that is, not on the 

current 5.7-acre Lakewood Hospital site) by anyone, including the Cleveland Clinic, its local 

competitors, and any other health care providers 

Any hospitals or health care facilities operated on the current 5.7-acre Lakewood Hospital 

site by anyone, including the Cleveland Clinic, its local competitors, and any other health 

care providers, if the Clinic no longer owns and operates the Lakewood family health center 

† 
Types of hospitals are governed by the Joint Commission on the accreditation of health care organizations.  See 

www.jointcommission.org/mobile/accreditation/hospital.aspx.  
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Effect of Master Agreement Restrictive Covenant Provisions  
 

The language of the Master Agreement: 5.3 Use Protection on Current Hospital Site. As part of the consideration for the Clinic’s acquisition of the FHC Site 

and its commitments regarding the FHC and no later than the termination date of the 1996 Lease with respect to the Current Hospital Site, a restrictive covenant 

(the “Covenant”) will be placed on the Current Hospital Site. Pursuant to the Covenant, (i) no Covered Hospital (defined below) may be operated on the Current 

Hospital Site and (ii) no Health Care System Provider (defined below) will be permitted to operate or manage a health care facility or service, and no signage 

identifying such Health Care System Provider will be permitted, on the Current Hospital Site without the Clinic’s prior written consent while the Clinic owns and 

operates the FHC. For purposes of clarity, the parties agree that (a) clause (ii) above does not restrict the activities of independent physician groups, licensed 

provider groups or other non-Health Care System Providers, and (b) the Covenant does not restrict any activity of Covered Hospitals, Health Care System 

Providers or any other party at any location other than the Current Hospital Site. For purposes of this paragraph, a “Covered Hospital” means the following 

types of hospitals as described by The Joint Commission in its publicly available material: general, oncology, and specialty and “Health Care System Provider” 

means an organization that owns, operates or manages one or more Covered Hospitals. In the event the Clinic ceases to own or operate the FHC, the Covenant 

shall terminate and the Clinic shall execute all documents reasonably necessary to release the Covenant, including executing a release to be recorded in the real 

property records. 

 

What Requires Prior Approval of Cleveland Clinic  What Does Not Require Prior Approval of Cleveland Clinic 

General hospitals
†
 operated by anyone Outpatient health care facilities operated by independent physician groups and licensed 

provider groups 

Oncology hospitals
†
 operated by anyone Children’s hospitals

†
 operated by independent physician groups and licensed provider groups 

Specialty (that is, cardiac, orthopedic and surgical) hospitals
†
 

operated by anyone 

Long-term acute care hospitals
†
 operated by independent physician groups and licensed 

provider groups 

Any health care facilities operated by health care systems 

operating at least one of the above types of hospitals 

Psychiatry hospitals
†
 operated by independent physician groups and licensed provider groups 

Signage identifying any health care systems operating at least one 

of the above types of hospitals 

Rehabilitation hospitals
†
 operated by independent physician groups and licensed provider 

groups 

 Any other types of hospitals (that are not general, oncology or specialty hospitals)
†
 operated 

by independent physician groups and licensed provider groups 

Signage identifying any of the above hospitals or health care facilities 

Any hospitals or health care facilities operated elsewhere in Lakewood (that is, not on the 

current 5.7-acre Lakewood Hospital site) by anyone, including the Cleveland Clinic, its local 

competitors, and any other health care providers 

Any hospitals or health care facilities operated on the current 5.7-acre Lakewood Hospital 

site by anyone, including the Cleveland Clinic, its local competitors, and any other health 

care providers, if the Clinic no longer owns and operates the Lakewood family health center 

† 
Types of hospitals are governed by the Joint Commission on the accreditation of health care organizations.  See 

www.jointcommission.org/mobile/accreditation/hospital.aspx.  
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THE STATE OF OHIO, )1
                   )SS:   JOHN P. O'DONNELL , J.
COUNTY OF CUYAHOGA.)2

3

                   IN THE COURT OF COMMON PLEAS4

                          CIVIL DIVISION5

       EDWARD GRAHAM, ET AL,         )6
                                     )
                         Plaintiffs, )7
                                     )
            -v-                      ) CV-8462128
                                     )
       CITY OF LAKEWOOD, ET AL,      )9
                                     )
                         Defendants. )10

                       - - - -11

            DEFENDANT'S TRANSCRIPT OF PROCEEDINGS12

                       - - - -13

       APPEARANCES:14

       CHRISTOPHER M. DeVITO, ESQ.,15

             on behalf of the Plaintiff;16

       ROBERT E. CAHILL, ESQ., on behalf of the City17
       of Lakewood; JAMES R. WOOLEY, ESQ., TRACY K.
       STRATFORD, ESQ., on behalf of the Cleveland18
       Clinic; WALTER F. EHRNFELT, ESQ., on behalf of
       Lakewood Hospital Foundation and Kenneth19
       Haber; JEFFREY R. HUNTSBERGER, ESQ., on behalf
       of LHA.20

21

22

23

24
       Jeniffer L. Tokar, RMR
       Official Court Reporter25
       Cuyahoga County, Ohio

2

1
THE STATE OF OHIO,  )
                    )SS:  JOHN P. O'DONNELL , J.2
COUNTY OF CUYAHOGA. )

3
                   IN THE COURT OF COMMON PLEAS

4
                          CIVIL DIVISION

5
       EDWARD GRAHAM, ET AL,         )
                                     )6
                         Plaintiffs, )
                                     )7
            -v-                      ) CV-846212
                                     )8
       CITY OF LAKEWOOD, ET AL,      )
                                     )9
                         Defendants. )

10
                       - - - -

11
            DEFENDANT'S TRANSCRIPT OF PROCEEDINGS

12
                       - - - -

13
             BE IT REMEMBERED, that at the MAY A.D.14
       2015 term of said Court, to-wit, commencing on15
       TUESDAY, JULY 7, 2015, this cause came on to16
       be heard before the Honorable JOHN P.17
       O'DONNELL, in Courtroom No. 18-D, Courts18
       Tower, Justice Center, Cleveland, Ohio, upon19
       the pleadings filed heretofore.20

21
22

                       - - - -23
24
25

3

          TUESDAY JULY 7, 20151

            MORNING SESSION2

                - - - -3

         THE COURT:           So we're on the4

record in Graham versus Lakewood, 846212.5

         At this point, I'm going to say most6

counsel are present.  As people wish to chime7

in or ask to chime in, we'll have everybody8

introduced on the record.9

         On July 7th, today, actually, maybe I10

should back up.  The Plaintiff is represented11

by Chris DeVito.12

         Mr. DeVito, a motion for temporary13

restraining order has been filed?14

         MR. DeVITO:          It has, Your15

Honor.16

         THE COURT:           Today, I gather?17

         MR. DeVITO:          It has and been18

accepted.19

         THE COURT:           So today the20

Plaintiff filed a motion for temporary21

restraining order and we are here on that, not22

necessarily for an evidentiary hearing, not23

necessarily for ex parte hearing, but we're on24

the record at my request, just because I'm25

4

loath to have much, if any, discussions off1

the record.2

         So, other than the affidavit of Dr.3

Kilroy, Mr. DeVito, which was signed4

yesterday, but which recites a lot of things5

that have been done while, beginning 2010, as6

I recall, what information, what evidence is7

recited in the motion for temporary8

restraining order that wasn't available when9

you filed the lawsuit roughly, I forget, one10

or two months ago.11

         MR. DeVITO:          May this year,12

Your Honor.13

         Since that time, there have been14

other things that have been recited in the15

affidavit and motion, such as the mayor and16

city sent out a letter that they're still17

considering the proposition, although it still18

requires a change of Lakewood Hospital.19

         That came out since our initial20

filing this past Monday, yesterday.  There is21

another city council meeting and the law22

director, Kevin Butler's e-mail told them that23

the city council is planning on discussing the24

proposal, although it's expired, regarding the25
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2 (Pages 5-8)

5

letter of intent which is again to demolish,1

raze, transfer services.  These things have2

occurred since then.3

         Also, Dr. Kilroy's affidavit said he4

has learned and heard other services this5

month and next month planning to be moved to6

other hospitals.  He's willing to come in and7

testify live tomorrow or Friday.8

         He tried to be as detailed as he9

could for the Court and to opposing counsel.10

Those things were since learned and not able11

to get agreement with opposing counsel as we12

talked about off the record, to kind of13

maintain status quo, we could have this14

resolved on the merits.15

         THE COURT:           That leads me to16

my next question.  According to you, the17

status quo is Lakewood Hospital and its18

situation as of 2010.19

         MR. DeVITO:          Our position,20

Your Honor, is we want to make status quo the21

last rightful position.  So, I wanted to make22

sure that we got on the record saying that I23

understand that that may take some time in24

doing.  But, in the interim, we didn't, number25

6

one, want any further wasting of the assets or1

moving of services or directions of current or2

future patients away from Lakewood Hospital3

and the rating of employees away from Lakewood4

Hospital.5

         So, at a minimum, we're seeking6

today, TRO, preliminary injunction to stop the7

wasting of the city assets any further.8

However, our position and request will be that9

the last rightful status quo would be as it10

was back in 2010 before there was any need to11

take services away.12

         THE COURT:           Page four,13

second full paragraph; wherefore, plaintiffs14

move for a temporary restraining order,15

omitting some words, to maintain and return16

the status quo as it existed from 1996,17

omitting some words, until 2010.18

         How is that even possible?19

         MR. DeVITO:          Well, as I said,20

two-fold motion for TRO.  First, we want to21

stop any further derogation and maintain the22

current status quo.  Our position is that the23

rightful status quo, the last peaceful and24

lawful status quo, goes back to 2010.25

7

         I had a short discussion with1

opposing counsel.  We were kidding about which2

year to choose.  But, I think I wanted to let3

the Court know that minimum today, we're4

seeking TRO to stop further removal of5

services.6

         However, for the preliminary7

injunction and/or permanent injunction, we8

will be seeking the return of the services,9

rightfully and lawfully before the, our10

position is, fraudulent removal.11

         THE COURT:           Let's imagine12

that we have just concluded trial and the13

finder of fact has found in your favor every14

claim in every respect.15

         How is this remedy even possible?16

         MR. DeVITO:          It's very17

possible, Your Honor.  Services are18

contemplated being moved to other hospitals.19

         THE COURT:           Your notion20

would be then that a trustee or receiver,21

whatever title you want to give the person,22

would be appointed to oversee Lakewood23

Hospital and, in part, Cleveland Clinic and24

essentially reassemble staff, reassemble25

8

services, reassemble equipment so that the1

hospital is offering the exact same services,2

although maybe updated by changes of3

technology, maybe they'll actually be better,4

but the exact same services that were5

available in 2010?6

         MR. DeVITO:          Similar.  As you7

said, there are certain introductions of8

technology and things have changed, but we9

would request that there are certain10

requirements and certainly other services11

ancillary, that are needed to support those12

required services to have the hospital be13

ongoing and sustainable.14

         THE COURT:           Well, I don't15

mean to ignore the particular character of a16

hospital.  Let's imagine a shopping mall where17

the anchor tenant, Macy's, wanted to move out18

and still has ten years on their lease.19

         Can Macy's be forced to stay in20

business for ten years?21

         MR. DeVITO:          Great question,22

Your Honor.  I'm not sure I know the answer to23

that.  Again, the hospital --24

         THE COURT:           Cleveland25
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9

Browns' lease.  They were required to play all1

their home games at the stadium.  That led to2

a settlement.3

         MR. DeVITO:          I'm not sure, to4

answer your question.  But, I'm not sure it's5

analogous.  A hospital is required, under 139,6

before changes are made, required to give 607

day notice.  This is a lot different than a8

shopping mall.9

         THE COURT:           I understand.10

That's what I started off by saying.  I don't11

mean to suggest they are identical.  But, they12

are analogous in that the Lakewood Hospital13

Association agreed to certain conditions in14

the lease, apparently, according to the15

complaint and is no longer interested in16

abiding by those conditions and probably17

understands if it breaches the agreement, it18

is on hook for damages.19

         But, how can the relief you seek even20

be administered?  Should I be telling the21

hospital what machines they should buy or not22

buy, what doctors they should hire, not hire,23

that sort of thing?24

         MR. DeVITO:          I believe remedy25

10

can be fashioned.  I'm not sure it's Your1

Honor or to go back to the contract, documents2

that identified the required services and3

medical services that are to be provided.4

Essentially, we want them to live up to these5

terms unless there is good cause or reason to6

change.7

         THE COURT:           So, in other8

words, if a mandatory injunction saying,9

restore cardiac, restore neurology, restore10

this, restore that and then when that11

injunction is not abided by, other than12

contempt of Court, how do I force your13

opponents to actually staff the services,14

actually pay for the services, actually, I15

suppose, buy or transfer equipment and so on?16

         MR. DeVITO:          Well, I think17

the remedy is, you issue the order to do what18

they're supposed to do under the contract19

terms.  If they breach it, there is contempt20

and/or monetary damage that would flow.21

         It gives them the opportunity to22

abide by the Court order and to fulfill the23

contract terms as agreed to.24

         You're right.  I don't think they're25

11

indentured servants for them to stay.  If they1

breach the contract, breach the Court order to2

abide by the contract terms, then there is3

remedies such as contempt and/or monetary4

damages.5

         THE COURT:           I recognize6

that.  But, I still don't know, I'm open to7

any answer on the question, although I sort of8

have an instinctual response or intuitive9

response, I don't know that the relief you're10

looking for is, as I said earlier, even if you11

are proven correct in any every factual12

respect, every claim in your complaint, I'm13

not sure relief, as a legal matter, can be14

entered.  In other words, I'm not sure the15

remedy you're looking for is a remedy16

available under the law.17

         MR. DeVITO:          What we're18

seeking is to have them perform under the19

terms of the agreement.  That's all we can do.20

         THE COURT:           It's one thing21

to say you agree to sell a lot of land at 9th22

and Euclid to so and so.  You breach that.23

Now I'm going to force you sign over that lot24

of land once you get your money.  It's one25

12

thing to say that.  It's another thing to say1

you agree to run a hospital 30 years.  You2

agree to have this range of services staffed3

by this range of professionals.  Go ahead, do4

that.  I just don't know how, first of all, as5

a practical matter, real that is, but second,6

I'm not aware, I guess I'll say, of similar7

remedies being ordered by trial courts in8

similar circumstances in the past.9

         It would be beneficial if you find10

any cases where that occurred.11

         Essentially, I really think what12

you're asking is that the hospital be13

appointed to the equivalent of a receivership.14

         MR. DeVITO:          That's where I15

was going to go.  I think the appropriate16

procedure is to order the specific17

performance.  If they fail to abide by that,18

then we can find our own hospital19

administrator, take over LHA and we will run20

it as a hospital.21

         The city has, it was with another22

nonprofit entity and any expenses incurred23

from running it, is still obligated, as a24

member, to make sure that the cash/debt ratio25
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remains one to one.  If they choose not to1

abide by the specific terms of the contract2

and specific performance, then they'll be held3

liable if we operate at a loss, to cover those4

expenses.  We gave them the first opportunity5

to manage it, as they said themselves, in an6

efficient manner.7

         I will look for cases, Your Honor,8

for you.9

         THE COURT:           That would be10

helpful.  I think I want to know that.  As I11

said, I'm open to the possibilities.  But, it12

would be nice if those possibilities, as a13

legal matter, were buttressed by legal14

precedents, essentially.15

         MR. DeVITO:          For purposes of16

today's temporary restraining order, I think17

the order that we would seek and I can't18

remember, I have to look at the exact language19

order, I think it was more general.20

         THE COURT:           Here's what you21

asked here.  Another difficulty I have.  It is22

therefore ordered, omitting some words, that a23

temporary restraining order maintaining and24

returning the status quo -- let's stop right25
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there.  Those two things are opposites.  Well,1

they're not opposites, they're in conflict.2

Maintain the status quo means keeping things3

as they are.  Then you say, returning the4

status quo, which suggests you want to go back5

to 2010 or another year.6

         So, first of all, in order that the7

Defendants maintain and return to the status8

quo, itself, is unenforceable.  In any event,9

back to the order.  Maintaining and returning10

the status quo regarding Lakewood Hospital,11

open parenthesis, including its medical12

services, medical equipment, medical13

programming, employees, land and buildings,14

closed parenthesis and Lakewood Hospital15

Foundation assets shall be maintained by the16

Defendants until order of this Court.17

         How is that enforceable?18

         MR. DeVITO:          I guess what I19

have kept in there -- I thought maybe I took20

it out for the purpose of TRO -- we want to21

maintain, is what I'm trying to say.  I didn't22

know the returning language was in the23

proposed order.  That's what I'm going to say.24

Obviously, I was wrong.  But, for purposes of25

15

TRO, we just want to maintain so there is no1

waste, further waste or transfer of assets or2

services.  So, that language is not as I had3

anticipated to serve the Court.4

         THE COURT:           How does that5

give notice to the Defendant what they can and6

cannot do?  What if they get, for example, a7

rehabilitation patient who they think needs to8

be moved to another facility?  Would they be9

in violation if they sent that person to10

another facility, since you have, one of your11

complaints is that they plan to remove the12

rehabilitation unit?13

         MR. DeVITO:          What we're14

saying is they should not remove the15

rehabilitation per further order of this16

Court.17

         THE COURT:           I understand.18

But, let's say, there is a rehabilitation19

patient at Lakewood now, who, in his doctor's20

discretion, they think he needs to go21

somewhere else because, well, for whatever22

reason.23

         Are you saying that would be a24

violation because he'd be removing that25
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person?  They're still going to be in rehab1

somewhere, but, for whatever reason, he won't2

be there at Lakewood because of medical3

judgement of the doctors.  Is that something4

they can do or --5

         MR. DeVITO:          I don't think I6

intended the relief to do that, Your Honor, to7

take away the doctor's discretion or ability8

to treat a patient.9

         However in the broader picture, the10

services that are being currently maintained,11

that's what we're trying to stop removing12

those services in the future that are13

currently still in operation now at Lakewood14

Hospital.15

         If it reads that way, that's not what16

I intended.  Obviously, I think we all deserve17

to have a doctor's recommendation of care18

facility and treatment and referrals,19

tertiary.  What we're trying to stop is20

wasting Lakewood's assets by removing any21

further programming or medical services that22

are currently in operation now at Lakewood23

Hospital.24

         THE COURT:           Thank you, Mr.25
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DeVito.1

         Do you have a position on this2

motion, Mr. Wooley or Miss Stratford, whoever3

is going to address the Court?4

         MR. WOOLEY:          We do, Your5

Honor.6

         On behalf of the Clinic, we think the7

motion is unfounded, for a lot of reasons that8

you were looking at, Your Honor.  But, we sort9

of skipped past a step, which is whether10

they're even the right party that can seek11

this.  So, we are in the process of preparing12

a motion to dismiss, which would educate the13

Court, we believe, on the likelihood of14

success on the merits of this.15

         We don't believe that taxpayers can16

maintain these claims because we believe it's,17

essentially, sort of seeking to shut down,18

interfere with the legislative process.  There19

is case law around that we don't think they20

can do it.21

         To the Court's analogy about Macy's22

and the mall, could someone make them stay23

there in operation?  It wouldn't be people who24

like to have a Macy's in their neighborhood or25
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people who like to shop at Macy's.  So, there1

is a whole threshold issue regarding their2

standing to ask for these things, which we3

think the Court should fully consider before4

even considering the propriety of potential5

relief, Your Honor.6

         THE COURT:           I lump that in7

with likelihood of success on the merits.8

But, I understand.9

         Well, here's what I'm going to do.10

Mr. DeVito, I cannot grant this, first of all,11

as ex parte, I can't grant TRO.  I'd be happy12

to afford you an evidentiary hearing.  It13

would be a hearing on motion for preliminary14

injunction.  This is captioned alternative15

motion for preliminary injunction.  So,16

knowing my feelings on the TRO, are you17

interested in scheduling some such event here?18

         MR. DeVITO:          We are, Your19

Honor.20

         THE COURT:           Do you have some21

sort of timeframe that you would suggest if22

you had your way?23

         MR. DeVITO:          Depending on24

everyone's schedule, end of next week, next25
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Friday, if that works for everybody.1

         THE COURT:           I cannot do it2

then.  My probable date is later in July.  I3

imagine with a little discussion, we can get a4

date.5

         Mr. Wooley and, I suppose, others,6

I'm not even going to ask for the sake of7

brevity here today, I assume others have8

positions on the motion, more or less similar.9

         Mr. Wooley, how long do you need to10

file, you call it a motion to dismiss.  You11

want to dismiss the complaint.  But, do you12

want to oppose the motion for preliminary13

injunction on, more or less, the same grounds?14

         Your motion to dismiss, actually,15

isn't that due like Friday?16

         MR. WOOLEY:          We have filed a17

motion for increasing the security which tied18

up some of the motion to dismiss arguments,19

but --20

         THE COURT:           I didn't see21

that.22

         MR. WOOLEY:          Our response is23

due, I understand.  But, it seems that the24

Court will have before it our position on the25
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likelihood of success on the merits.  We're1

going to file something on the merits later2

this week.3

         THE COURT:           So, you expect4

to have your motion to dismiss in by the end5

of this week?6

         MR. WOOLEY:          We do.  That's7

the due date.8

         THE COURT:           As a practical9

matter, that would constitute some large10

portion, if not all, of your brief in11

opposition to the motion for preliminary12

injunction.13

         MR. WOOLEY:          It would, Your14

Honor.  It would include the likelihood of15

success on the merits, damages, adequate16

security and those sorts of things, Your17

Honor.18

         THE COURT:           You're welcome19

to file a brief in opposition to the motion20

for preliminary injunction that says, at least21

in part, something like, for one of the22

reasons the preliminary injunction should be23

denied, please see our motion to dismiss filed24

such and such a date.25
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         I certainly don't want you to file,1

basically, the same motion twice.  But, you2

are entitled to an opportunity to oppose the3

motion for preliminary injunction, itself.4

         How long do you need to do that?5

         MR. WOOLEY:          May I have a6

moment, Your Honor?7

         Your Honor, I think we can get a8

response specific to opposing the motion for9

injunctive relief by the 17th or 20th.  I'm10

going to guess we probably want the latter11

one.12

         THE COURT:           One would13

imagine.14

         MR. WOOLEY:          Your Honor, I do15

want to say to the Court that if we do set the16

matter for a preliminary injunction hearing, I17

don't want to represent to this Court that by18

us picking a date, that we concede there19

should even be a hearing.  I believe20

preliminary injunction relief can be denied on21

paper, but before it's granted, there has to22

be a hearing under the rules.  But, we believe23

it could be denied on paper.24

         THE COURT:           But you expect25
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to be able to oppose it by July 20th?1

         MR. WOOLEY:          Yes, Your Honor.2

         THE COURT:           Okay.  I forget3

who represented who else.  Mr. Ehrnfelt, your4

client.5

         MR. EHRNFELT:        Your Honor, I6

represent Lakewood Hospital Foundation and Ken7

Haber.8

         THE COURT:           Did he have a9

dog in this fight?10

         MR. EHRNFELT:        No.  But,11

they're in the fight, Your Honor.12

         THE COURT:           Well, if you13

wish to oppose the motion for preliminary14

injunction, in writing, by when can you do so?15

         MR. EHRNFELT:        I would follow16

the same schedule as counsel for the clinic.17

         THE COURT:           July 20th?18

         MR. EHRNFELT:        Yes, sir.19

         MR. HUNTSBERGER:     Jeff Huntsberger20

from McDonald, Hopkins representing LHA.  20th21

works for us.22

         THE COURT:           Mr. DeVito, July23

20th, as far as you're concerned, too long for24

them to oppose?25
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         MR. DeVITO:          No, Your Honor.1

         THE COURT:           So, that is2

granted.  Are you going to want to submit a3

reply brief before any evidentiary hearing?4

         MR. DeVITO:          Depending when5

we schedule it, I would, yes, Your Honor.6

         THE COURT:           Well, you get a7

sense of what issues are going to be raised,8

probably know what they were when you filed9

the motion, even without seeing their briefs10

in opposition.  What do you think, 27th or11

31st?12

         As the likely finder of fact at the13

evidentiary hearing on the motion for PI, it14

would be helpful to know exactly what relief15

you want.  Something less general than16

maintaining the status quo.17

         MR. DeVITO:          Yeah.  I think18

the problem was "maintaining the status quo",19

without itemizing all of the current medical20

services being offered at Lakewood Hospital21

and not to transfer or remove those in the22

interim.  That's really the proper order.  The23

relief I think we're seeking is for programs24

and medical services currently --25
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         THE COURT:           You want an1

order that is enforceable.  It's not2

enforceable.  It's too vague to be enforced.3

         But, you know more about what is or4

isn't offered at the hospital, what's5

threatened to not be offered and so on, than I6

do.  But, my intuition is that the more vague7

the proposed order, the less chance it has of8

being granted.  Certainly when it comes time9

to enforce it, you're going to have difficulty10

proving a violation.11

         But, that's just by way of12

suggestion.  And, we're talking about whether13

you want to file a reply brief once your14

opponents oppose the motion.  So, I mention15

the possibility of coming in with a different16

proposed order as one reason you might want to17

file a reply brief.18

         But, having said that, first, do you19

want to file a reply, having some sense of20

what the opposition is going to say and, if21

so, by which do you wish?22

         MR. DeVITO:          I believe July23

31st would be good date.  I will also submit24

an amended proposed order with more specifics,25
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based upon the Court's direction today.1

         THE COURT:           It would be best2

to give me at least a couple days to look at3

everything once it's in.4

         MR. CAHILL:          Judge, for the5

record, Rob Cahill representing the City of6

Lakewood.  In fairness to Defendants, we7

should be able to see the proposed amended8

order before we file our brief in opposition.9

Could we set the schedule so that the amended10

order is filed first, then our brief in11

opposition is filed?12

         THE COURT:           I surmised, as13

of the current state of affairs, one of your14

arguments in opposition would be that the15

Plaintiffs have requested relief that is so16

nebulous as to be unattainable.  I don't know17

for sure that would be one of your arguments,18

but I think it would be.  If it is, you may19

reply by saying something like, the proposed20

order attached to the motion was hastily21

drafted.  Here is what I really want.22

         MR. WOOLEY:          Your Honor, in23

that case, we would just ask, after he files24

his proposed order, if we may respond to the25
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proposed order in writing prior to that.1

         I want to be loud and clear, they're2

not the proper party to bring this case and3

seek this relief.  That's going to be4

initially what we're going to lead off with.5

         THE COURT:           Counsel, it's6

newly briefed.  I do, Mr. DeVito, reserve the7

right to deny it upon all the written8

materials.  But, we should set an evidentiary9

hearing.  I'm thinking the week of the 10th or10

17th of August.  Do you envision many11

witnesses?12

         MR. DeVITO:          Not many, just a13

few, Your Honor.14

         THE COURT:           Do you have some15

ballpark estimate how long you expect your16

presentation to be?17

         MR. DeVITO:          Probably an hour18

and a half.19

         THE COURT:           Cleveland Clinic20

counsel, I'll address them first.  I'm not21

sure you necessarily are the ones with the22

greatest interests in opposing the motion.23

         Anybody on the defense see, do you24

imagine any witnesses of your own if we do25
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have an evidentiary hearing?1

         MR. CAHILL:          Yes, Your Honor.2

         THE COURT:           Can you ballpark3

how long -- you represent the city?4

         MR. CAHILL:          I do.5

         THE COURT:           How long the6

city would need for their presentation?7

         MR. CAHILL:          I would8

anticipate somewhere in the ballpark of two9

hours.10

         THE COURT:           How about11

Cleveland Clinic?12

         MS. STRATFORD:       Tracy Stratford13

on behalf of the Cleveland Clinic.  Your14

Honor, I would say depending what the15

Plaintiffs presentation is, if we have to get16

into the rendering of medical services, we17

would have doctors coming in and testifying18

about how this is not in the patients'19

interests, how it does harm the patient.20

         So, that whole component how it21

harms, causes more harm, that could be hours22

worth of testimony, depending what they put23

on.  I would say 4 to 5 hours of testimony.24

         THE COURT:           Would you25
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expect, Mr. DeVito, your presentation is1

basically outlined in Dr. Kilroy's affidavit?2

         MR. DeVITO:          Generally3

speaking, yes, Your Honor.4

         THE COURT:           So you're aware5

of that.  How about Lakewood Hospital6

Association?7

         MR. HUNTSBERGER:     I would say a8

couple hours.9

         THE COURT:           How about10

Lakewood Hospital Foundation?11

         MR. EHRNFELT:        Same, Your12

Honor, although I think all of these13

timeframes seem understated.  You know how14

these hearings go.15

         THE COURT:           Right.  I'm just16

looking for a rough estimate.17

         Okay, couple days at the most.  I'm18

looking at maybe Thursday, August 14th.19

         MR. WOOLEY:          I have that as20

Friday, the 14th.21

         THE COURT:           I'm sorry, I'm22

looking right at the calendar.  It says23

Thursday the 13th.24

         I'm thinking Thursday, August 13th.25
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How are you looking, Mr. DeVito?1

         MR. DeVITO:          That's fine,2

Your Honor.3

         THE COURT:           Anybody not make4

it?5

         MR. CAHILL:          Judge, aside6

from our calendars, we've got witnesses who we7

have no idea whether they're available or not;8

mayor, city council president --9

         THE COURT:           Sometimes that's10

the case.  I prefer to get agreed dates where11

everybody knows they can make it.  But,12

preliminary injunction, by rule, is going to13

be dealt with.  So, I'm not asking you --14

here's, I guess, what I'm saying.  I reserve15

the right to force a date on you.  Let me ask16

you this.  Are you personally available those17

dates?18

         MR. CAHILL:          Yes.19

         MR. WOOLEY:          Yes.20

         MR. DeVITO:          Yes.21

         THE COURT:           If a continuance22

is needed or wanted, then file an appropriate23

motion with the appropriate reasons.24

         It would be tough to include every25
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potential participant in our scheduling.1

Let's say 9:00 in the morning.2

         Have the parties, to the extent they3

can, tried to mediate the issues?4

         MR. DeVITO:          As you heard, I5

think there is a large gap here.  They're6

saying we don't have standing, yet until the7

issues gets resolved, I don't think they're8

going to want to talk, sit and talk with us9

because they haven't to date.10

         MR. WOOLEY:          Your Honor, if I11

may.  That is not to say there isn't a process12

that's happening where people are considering13

things and city council, where people are14

showing up, talking to people to make15

decisions.16

         The proper setting and forum is17

Lakewood City Hall.18

         THE COURT:           That's why I was19

wondering whether the Plaintiffs, residents of20

Lakewood, constituents of the mayor,21

constituents of some of the various council22

members -- do the Plaintiffs have23

representatives who can speak with one voice24

for the Plaintiffs, who are interested in25
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communicating with council and the executive1

panel?2

         MR. DeVITO:          I think we have3

one or two that will be able to speak as a4

voice, for short responses.  There has been a5

motion to set security because one of the6

allegations in there was there are only 57

Plaintiffs filing the suit.8

         As the Court knows, hundreds, if not9

thousands of people have signed.  It's not10

just these "5" plaintiffs here.  There have11

been a lot of individuals and professionals12

that would review this issue on breach of13

contract that we're pursuing here.14

         Having said that, there are two of15

the Plaintiffs, I believe Marguerite Harkness16

and Ed Graham, I think both those people would17

be willing to act as, speak as one voice for18

the Plaintiff.19

         I just want to state, just so it's20

not left unresponded to, Mr. Wooley said these21

Plaintiffs are not intended beneficiaries.  I22

think the ordinance in place specifically23

designates not only the residents, but also24

the employees of Lakewood Hospital to be the25
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intended beneficiaries, going back to the1

1930's and 1950's.2

         I don't know how he can say that3

Lakewood Hospital is not an intended4

beneficiary of the residents and the5

employees, but I'll see their brief on Friday6

and be able to respond.7

         THE COURT:           All right.8

         MR. DeVITO:          Having said9

that, I'm willing to sit down and talk with10

representatives of the legislature or the11

parties' counsel, along with one or two of the12

named Plaintiffs who can speak, I believe, on13

behalf of Save Lakewood Hospital.14

         THE COURT:           Is there15

precedent, Mr. Cahill, for including16

non-council members in executive session,17

which I suppose might include discussions of18

settlement?19

         Has council gone into executive20

session on the subject of dealings with LHA21

and LHF?22

         MR. CAHILL:          Your Honor, that23

would have been done by Law Director Kevin24

Butler.  I personally have no knowledge25
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whether that's accurate or not.1

         THE COURT:           Okay.  Well, I2

guess you could deal with that, if the parties3

want to include, if council and the mayor want4

to include, outside of the regular council5

meeting, a representative or representatives6

of the Plaintiffs, in this case and discuss7

their option for the future.8

         MR. CAHILL:          I have limited9

understanding of the Sunshine Law.  I do10

believe that would be covered under one of11

these, permitting them to go into executive12

session.13

         THE COURT:           In other words,14

you think, but you're not going to assure me15

because you don't know in detail that all16

discussions about the future of Lakewood17

Hospital have been open to the public so far.18

         MR. CAHILL:          My19

understanding, meetings --20

         THE COURT:           You have been21

accused of meeting in secret.22

         MR. CAHILL:          I understand23

that.  I believe that may be more directed24

towards the Hospital Association more than25
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City council.  But, Plaintiffs have been, as1

all citizens are, have been invited and2

welcome to these meetings to discuss these3

topics with their elected representatives.  I4

know those meetings continue.5

         MR. DeVITO:          Your Honor, city6

council has said, we're considering getting7

property, we can go into executive session.8

But, at the same time, said, we're discussing9

in the executive session what we consider10

still to be the proposal from Cleveland11

Clinic, although it expired.  So, they have12

been doing both.  I think that's another whole13

issue.  They've been going to executive14

session on the issue of considering a proposal15

from the Cleveland Clinic that has been16

expired and they say they're going into17

executive session considering sale of land,18

too.  But, it's more than just that.  They19

should not be using it as a stronghold to go20

into executive session on this issue.21

         THE COURT:           Wouldn't22

executive session be allowable if part of the23

discussion was to consider their next move in24

connection with the Lakewood Hospital25
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Association and/or Cleveland Clinic1

Foundation?2

         MR. DeVITO:          I think you can,3

in certain circumstances, go into executive4

session.  What we're trying to do is to open5

the doors, have a dialogue.6

         THE COURT:           I may have7

gotten onto a sidetrack.  I shouldn't have.  I8

only mention it because I was thinking about a9

council meeting with one or two residents who10

also happen to be Plaintiffs here and whether11

Plaintiff counsel can do that without allowing12

any other residents, who have interest, to be13

present.14

         In other words, if the parties were15

specifically mediating this lawsuit and by the16

parties, I mean, in this case, the law17

director or the mayor and I think you18

mentioned at least one council person.19

         MR. DeVITO:          Just the mayor.20

         THE COURT:           I thought you21

named a member or more of council.  Maybe22

that's not a problem, then.  The mayor can23

meet with anyone privately, right?24

         MR. DeVITO:          Executive25
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session?  I'm not quite up on that law.  I'm1

not going to --2

         THE COURT:           My off-the-cuff3

guess is that he can meet with whoever he4

wants, without including everybody else in the5

meeting.6

         I might also suggest, his name comes7

to mind because he's former counsel for8

Cleveland Clinic Hospital, that the parties9

might benefit by the services of, Judge Jim10

McMonagle.  He comes to mind as a person who11

might be able to, I hate to use the term, who12

might be able to talk some sense into both13

sides, if you want to get --14

         MR. WOOLEY:          Your Honor, I15

will just add, this is part of the process.16

There is, as I understand it, also a group of17

people very much behind the other side of this18

issue, citizen group of people who, if they19

were disappointed with the way they thought it20

was going, I don't think they would have21

standing, either, to bring the case right now22

either.23

         And, if you are to suggest that, I24

know you're suggesting, you're not ordering,25
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we have some obligation to mediate with this1

group of folks before the legislative process,2

then that other group is sort of like carved3

out.4

         So, I think our position is still5

that while the process is working, I6

understand there are city council meetings7

this week with a lot of people from both sides8

of the issue talking to, still, undecided city9

council persons that, while we appreciate and10

we think it's productive to think about how to11

make everybody happy, sort of having a12

judicially suggested, even, way to mediate, I13

think is perhaps premature as that process is14

still going on.15

         THE COURT:           Right.  Well,16

all I'm saying, outside voice might be able to17

point out to the parties the strengths and18

weaknesses of this case and the broader19

picture as well.20

         The point is, it will take some21

effort, no question.  But, if we had a third22

party mediating, communicating with all23

interested parties, it might help formulate24

ultimate solutions that are acceptable to all25
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and which won't draw the challenge that the1

latest proposed solution has, I guess is what2

I'd say.3

         Now, that may not be possible.  Maybe4

the Plaintiffs will be satisfied only with, as5

you would put it, returning to 2010.  But, of6

course, you never know that until you sit7

down.8

         MR. DeVITO:          Just, we are not9

that intransigent.  We're willing to talk and10

reach an amicable conclusion.  And, even if,11

for some reason, city believes or mayor12

believes they cannot participate, there are13

other Defendants who could meet with the14

Plaintiffs on those issues.  There are15

separate claims against Defendants apart from16

the mayor who may have the city against them.17

         So, I think if something were to18

develop, dialogue with or without the mayor19

and city, other Defendants, I think, could20

meet with us, try to settle.21

         THE COURT:           Actually, that22

brings me to my final question.  Then I won't23

delay any of you any longer.  On the motion24

for preliminary injunction, what claim or25

39

claims are you alleging you have a substantial1

likelihood of success on the merits that will2

justify the imposition of the preliminary3

injunction?4

         MR. DeVITO:          To be honest,5

Your Honor, taxpayers' suits under the6

statute, taxpayers' suits under the charter,7

under the common law and then, more8

specifically, on the breach of contract I9

alleged earlier, as intended third party10

beneficiaries of Lakewood Hospital.  It was11

for the employees and the residents.12

         And, according to 140.02, Revised13

Code talks about nonprofit associations and14

section 109.35 also speaks to those first15

counts in the complaint.16

         THE COURT:           So this proposed17

governmental action with which government18

disagrees, Plaintiffs filed lawsuit alleging,19

in essence, that their government is not20

enforcing its own rights and therefore21

Plaintiffs have to step in to enforce the22

contract.23

         What if Ed Graham's neighbor thinks24

the opposite, thinks specific performance25
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shouldn't be demanded.  Can that person also1

file lawsuit?2

         MR. DeVITO:          In this case,3

short answer is no.  What we have here is4

their rights.  This is not really stepping in5

and trying to --6

         THE COURT:           Or actually more7

the point -- I'm sorry for cutting you off --8

but, Ed Graham's neighbor is, by your9

description, also an intended beneficiary of10

this contract.  Can he also sue, then, for11

breach of contract, allege a different remedy?12

Can he sue for declaratory judgement, asking13

that LHA basically be let out of it or14

whatever?15

         MR. DeVITO:          I think that16

we're bound presently by documents and laws17

that are in place.  So, we're bound by the18

laws and the contracts that say they're going19

to manage and operate the hospital as we're20

trying to enforce those rights.  We're not21

trying to seek a change in laws to say we want22

to close the hospital.  I would not be here23

today.24

         THE COURT:           As intended25
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beneficiaries, you stated at least two causes1

of action; one's for declaratory judgement and2

two, to argue that the other party in the3

contract has breached the contract.4

         What if a neighbor who is also a5

resident, also intended beneficiary, has the6

opposite view, wants declaratory judgement7

that the contract has not been breached and8

will not be breached; why is one view superior9

to the other?10

         MR. DeVITO:          I don't think it11

is superior, Your Honor.  I think what we're12

trying to do is enforce the existing contract.13

Ultimately, what we're trying to do here is14

say there has been --15

         THE COURT:           Well, what about16

that?  What about once the lawsuit is decided,17

can't, the next day, another of the 50,00018

intended beneficiaries file lawsuit making19

similar claims?20

         MR. DeVITO:          No.21

         THE COURT:           How are we22

benefiting every intended beneficiary with23

this lawsuit?24

         MR. DeVITO:          I think like any25
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other class action, you have a class you1

represent.  The Court oversees it.  If it's2

fair and just, they issue a remedy and you're3

bound by it.  They want to come and object to4

something, they have the opportunity.5

         I think in your hypothetical, they're6

being protected by the Defendants and their7

counsel taking opposite positions that we're8

presenting as Plaintiff counsel.9

         THE COURT:           Well, it just10

occurs to me there are some number of11

unsettled legal issues here.  But, as I said,12

I won't deny a hearing.13

         I will ask, since we're on the14

record, something else that should have been15

mentioned today by the Plaintiff?16

         MR. DeVITO:          Not today.17

Although what was mentioned, motion for18

security, that was filed when I was out of19

town last week, June 30th.  Maybe have time to20

respond to that, 10 more days?21

         THE COURT:           What date do you22

want to do it?23

         MR. DeVITO:          24th.24

         THE COURT:           July?25
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         MR. DeVITO:          Yes.1

         THE COURT:           Anybody object2

to that?3

         MR. WOOLEY:          No, Your Honor.4

         MR. CAHILL:          No objection.5

         THE COURT:           Anything else6

that Lakewood Hospital Association wants to7

raise?8

         MR. HUNTSBERGER:     This is an9

independent board.  And, we're in the midst of10

beginning to negotiate master agreements.11

We're a long ways away from completing that.12

So, it's hard for me to understand how13

Plaintiffs' lawyer can make accusations that14

something has been determined already and try15

to get temporary restraining order on that16

basis or permanent injunction.17

         THE COURT:           I think Mr.18

DeVito's well aware Defendants are confident19

that his motion is not well founded.  But,20

from what I see of it, certainly not21

frivolous.  So, I do have to consider it.22

         Anything else that the city wanted to23

mention here today, Mr. Cahill?24

         MR. CAHILL:          No.  Thank you,25
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Your Honor.1

         THE COURT:           Anything else2

Cleveland Clinic wants to mention?3

         MR. WOOLEY:          No.  Thank you4

for your time, Your Honor.5

         THE COURT:           Same question,6

Mr. Ehrnfelt, anything else you want to7

mention?8

         MR. EHRNFELT:        Nothing further,9

Your Honor.10

         THE COURT:           Thank you.11

We're off the record.12

         (Thereupon Court adjourned.)13

                - - - -14

15

16

17

18

19

20

21

22

23

24

25

LKWD-PRR231_001374

LKWD-PRR231_001374



12 (Pages 45-45)

45

                C E R T I F I C A T E1

                       I, Jeniffer L. Tokar, Official2

     Court Reporter for the Court of Common3

     Pleas, Cuyahoga County, Ohio, do hereby4

     certify that as such reporter I took down5

     in stenotype all of the proceedings had in6

     said Court of Common Pleas in the7

     above-entitled cause; that I have8

     transcribed my said stenotype notes into9

     typewritten form, as appears in the10

     foregoing Transcript of Proceedings; that11

     said transcript is a complete record of the12

     proceedings had in the trial of said cause13

     and constitutes a true and correct14

     Transcript of Proceedings had therein.15

16

17

18

19

20

                  ----------------------------
                    Jeniffer L. Tokar, RMR21

                    Official Court Reporter
                    Cuyahoga County, Ohio22

23

24

25

LKWD-PRR231_001375

LKWD-PRR231_001375



1

THE STATE OF OHIO, )1
                   )SS:   JOHN P. O'DONNELL , J.
COUNTY OF CUYAHOGA.)2

3

                   IN THE COURT OF COMMON PLEAS4

                          CIVIL DIVISION5

       EDWARD GRAHAM, ET AL,         )6
                                     )
                         Plaintiffs, )7
                                     )
            -v-                      ) CV-8462128
                                     )
       CITY OF LAKEWOOD, ET AL,      )9
                                     )
                         Defendants. )10

                       - - - -11

            DEFENDANT'S TRANSCRIPT OF PROCEEDINGS12

                       - - - -13

       APPEARANCES:14

       CHRISTOPHER M. DeVITO, ESQ.,15

             on behalf of the Plaintiff;16

       ROBERT E. CAHILL, ESQ., on behalf of the City17
       of Lakewood; JAMES R. WOOLEY, ESQ., TRACY K.
       STRATFORD, ESQ., on behalf of the Cleveland18
       Clinic; WALTER F. EHRNFELT, ESQ., on behalf of
       Lakewood Hospital Foundation and Kenneth19
       Haber; JEFFREY R. HUNTSBERGER, ESQ., on behalf
       of LHA.20

21

22

23

24
       Jeniffer L. Tokar, RMR
       Official Court Reporter25
       Cuyahoga County, Ohio

LKWD-PRR231_001376

LKWD-PRR231_001376



2

1
THE STATE OF OHIO,  )
                    )SS:  JOHN P. O'DONNELL , J.2
COUNTY OF CUYAHOGA. )

3
                   IN THE COURT OF COMMON PLEAS

4
                          CIVIL DIVISION

5
       EDWARD GRAHAM, ET AL,         )
                                     )6
                         Plaintiffs, )
                                     )7
            -v-                      ) CV-846212
                                     )8
       CITY OF LAKEWOOD, ET AL,      )
                                     )9
                         Defendants. )

10
                       - - - -

11
            DEFENDANT'S TRANSCRIPT OF PROCEEDINGS

12
                       - - - -

13

             BE IT REMEMBERED, that at the MAY A.D.14

       2015 term of said Court, to-wit, commencing on15

       TUESDAY, JULY 7, 2015, this cause came on to16

       be heard before the Honorable JOHN P.17

       O'DONNELL, in Courtroom No. 18-D, Courts18

       Tower, Justice Center, Cleveland, Ohio, upon19

       the pleadings filed heretofore.20

21

22

                       - - - -23

24

25

LKWD-PRR231_001377

LKWD-PRR231_001377



3

          TUESDAY JULY 7, 20151

            MORNING SESSION2

                - - - -3

         THE COURT:           So we're on the4

record in Graham versus Lakewood, 846212.5

         At this point, I'm going to say most6

counsel are present.  As people wish to chime7

in or ask to chime in, we'll have everybody8

introduced on the record.9

         On July 7th, today, actually, maybe I10

should back up.  The Plaintiff is represented11

by Chris DeVito.12

         Mr. DeVito, a motion for temporary13

restraining order has been filed?14

         MR. DeVITO:          It has, Your15

Honor.16

         THE COURT:           Today, I gather?17

         MR. DeVITO:          It has and been18

accepted.19

         THE COURT:           So today the20

Plaintiff filed a motion for temporary21

restraining order and we are here on that, not22

necessarily for an evidentiary hearing, not23

necessarily for ex parte hearing, but we're on24

the record at my request, just because I'm25
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loath to have much, if any, discussions off1

the record.2

         So, other than the affidavit of Dr.3

Kilroy, Mr. DeVito, which was signed4

yesterday, but which recites a lot of things5

that have been done while, beginning 2010, as6

I recall, what information, what evidence is7

recited in the motion for temporary8

restraining order that wasn't available when9

you filed the lawsuit roughly, I forget, one10

or two months ago.11

         MR. DeVITO:          May this year,12

Your Honor.13

         Since that time, there have been14

other things that have been recited in the15

affidavit and motion, such as the mayor and16

city sent out a letter that they're still17

considering the proposition, although it still18

requires a change of Lakewood Hospital.19

         That came out since our initial20

filing this past Monday, yesterday.  There is21

another city council meeting and the law22

director, Kevin Butler's e-mail told them that23

the city council is planning on discussing the24

proposal, although it's expired, regarding the25
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letter of intent which is again to demolish,1

raze, transfer services.  These things have2

occurred since then.3

         Also, Dr. Kilroy's affidavit said he4

has learned and heard other services this5

month and next month planning to be moved to6

other hospitals.  He's willing to come in and7

testify live tomorrow or Friday.8

         He tried to be as detailed as he9

could for the Court and to opposing counsel.10

Those things were since learned and not able11

to get agreement with opposing counsel as we12

talked about off the record, to kind of13

maintain status quo, we could have this14

resolved on the merits.15

         THE COURT:           That leads me to16

my next question.  According to you, the17

status quo is Lakewood Hospital and its18

situation as of 2010.19

         MR. DeVITO:          Our position,20

Your Honor, is we want to make status quo the21

last rightful position.  So, I wanted to make22

sure that we got on the record saying that I23

understand that that may take some time in24

doing.  But, in the interim, we didn't, number25
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one, want any further wasting of the assets or1

moving of services or directions of current or2

future patients away from Lakewood Hospital3

and the rating of employees away from Lakewood4

Hospital.5

         So, at a minimum, we're seeking6

today, TRO, preliminary injunction to stop the7

wasting of the city assets any further.8

However, our position and request will be that9

the last rightful status quo would be as it10

was back in 2010 before there was any need to11

take services away.12

         THE COURT:           Page four,13

second full paragraph; wherefore, plaintiffs14

move for a temporary restraining order,15

omitting some words, to maintain and return16

the status quo as it existed from 1996,17

omitting some words, until 2010.18

         How is that even possible?19

         MR. DeVITO:          Well, as I said,20

two-fold motion for TRO.  First, we want to21

stop any further derogation and maintain the22

current status quo.  Our position is that the23

rightful status quo, the last peaceful and24

lawful status quo, goes back to 2010.25
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         I had a short discussion with1

opposing counsel.  We were kidding about which2

year to choose.  But, I think I wanted to let3

the Court know that minimum today, we're4

seeking TRO to stop further removal of5

services.6

         However, for the preliminary7

injunction and/or permanent injunction, we8

will be seeking the return of the services,9

rightfully and lawfully before the, our10

position is, fraudulent removal.11

         THE COURT:           Let's imagine12

that we have just concluded trial and the13

finder of fact has found in your favor every14

claim in every respect.15

         How is this remedy even possible?16

         MR. DeVITO:          It's very17

possible, Your Honor.  Services are18

contemplated being moved to other hospitals.19

         THE COURT:           Your notion20

would be then that a trustee or receiver,21

whatever title you want to give the person,22

would be appointed to oversee Lakewood23

Hospital and, in part, Cleveland Clinic and24

essentially reassemble staff, reassemble25
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services, reassemble equipment so that the1

hospital is offering the exact same services,2

although maybe updated by changes of3

technology, maybe they'll actually be better,4

but the exact same services that were5

available in 2010?6

         MR. DeVITO:          Similar.  As you7

said, there are certain introductions of8

technology and things have changed, but we9

would request that there are certain10

requirements and certainly other services11

ancillary, that are needed to support those12

required services to have the hospital be13

ongoing and sustainable.14

         THE COURT:           Well, I don't15

mean to ignore the particular character of a16

hospital.  Let's imagine a shopping mall where17

the anchor tenant, Macy's, wanted to move out18

and still has ten years on their lease.19

         Can Macy's be forced to stay in20

business for ten years?21

         MR. DeVITO:          Great question,22

Your Honor.  I'm not sure I know the answer to23

that.  Again, the hospital --24

         THE COURT:           Cleveland25
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Browns' lease.  They were required to play all1

their home games at the stadium.  That led to2

a settlement.3

         MR. DeVITO:          I'm not sure, to4

answer your question.  But, I'm not sure it's5

analogous.  A hospital is required, under 139,6

before changes are made, required to give 607

day notice.  This is a lot different than a8

shopping mall.9

         THE COURT:           I understand.10

That's what I started off by saying.  I don't11

mean to suggest they are identical.  But, they12

are analogous in that the Lakewood Hospital13

Association agreed to certain conditions in14

the lease, apparently, according to the15

complaint and is no longer interested in16

abiding by those conditions and probably17

understands if it breaches the agreement, it18

is on hook for damages.19

         But, how can the relief you seek even20

be administered?  Should I be telling the21

hospital what machines they should buy or not22

buy, what doctors they should hire, not hire,23

that sort of thing?24

         MR. DeVITO:          I believe remedy25
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can be fashioned.  I'm not sure it's Your1

Honor or to go back to the contract, documents2

that identified the required services and3

medical services that are to be provided.4

Essentially, we want them to live up to these5

terms unless there is good cause or reason to6

change.7

         THE COURT:           So, in other8

words, if a mandatory injunction saying,9

restore cardiac, restore neurology, restore10

this, restore that and then when that11

injunction is not abided by, other than12

contempt of Court, how do I force your13

opponents to actually staff the services,14

actually pay for the services, actually, I15

suppose, buy or transfer equipment and so on?16

         MR. DeVITO:          Well, I think17

the remedy is, you issue the order to do what18

they're supposed to do under the contract19

terms.  If they breach it, there is contempt20

and/or monetary damage that would flow.21

         It gives them the opportunity to22

abide by the Court order and to fulfill the23

contract terms as agreed to.24

         You're right.  I don't think they're25
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indentured servants for them to stay.  If they1

breach the contract, breach the Court order to2

abide by the contract terms, then there is3

remedies such as contempt and/or monetary4

damages.5

         THE COURT:           I recognize6

that.  But, I still don't know, I'm open to7

any answer on the question, although I sort of8

have an instinctual response or intuitive9

response, I don't know that the relief you're10

looking for is, as I said earlier, even if you11

are proven correct in any every factual12

respect, every claim in your complaint, I'm13

not sure relief, as a legal matter, can be14

entered.  In other words, I'm not sure the15

remedy you're looking for is a remedy16

available under the law.17

         MR. DeVITO:          What we're18

seeking is to have them perform under the19

terms of the agreement.  That's all we can do.20

         THE COURT:           It's one thing21

to say you agree to sell a lot of land at 9th22

and Euclid to so and so.  You breach that.23

Now I'm going to force you sign over that lot24

of land once you get your money.  It's one25
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thing to say that.  It's another thing to say1

you agree to run a hospital 30 years.  You2

agree to have this range of services staffed3

by this range of professionals.  Go ahead, do4

that.  I just don't know how, first of all, as5

a practical matter, real that is, but second,6

I'm not aware, I guess I'll say, of similar7

remedies being ordered by trial courts in8

similar circumstances in the past.9

         It would be beneficial if you find10

any cases where that occurred.11

         Essentially, I really think what12

you're asking is that the hospital be13

appointed to the equivalent of a receivership.14

         MR. DeVITO:          That's where I15

was going to go.  I think the appropriate16

procedure is to order the specific17

performance.  If they fail to abide by that,18

then we can find our own hospital19

administrator, take over LHA and we will run20

it as a hospital.21

         The city has, it was with another22

nonprofit entity and any expenses incurred23

from running it, is still obligated, as a24

member, to make sure that the cash/debt ratio25
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remains one to one.  If they choose not to1

abide by the specific terms of the contract2

and specific performance, then they'll be held3

liable if we operate at a loss, to cover those4

expenses.  We gave them the first opportunity5

to manage it, as they said themselves, in an6

efficient manner.7

         I will look for cases, Your Honor,8

for you.9

         THE COURT:           That would be10

helpful.  I think I want to know that.  As I11

said, I'm open to the possibilities.  But, it12

would be nice if those possibilities, as a13

legal matter, were buttressed by legal14

precedents, essentially.15

         MR. DeVITO:          For purposes of16

today's temporary restraining order, I think17

the order that we would seek and I can't18

remember, I have to look at the exact language19

order, I think it was more general.20

         THE COURT:           Here's what you21

asked here.  Another difficulty I have.  It is22

therefore ordered, omitting some words, that a23

temporary restraining order maintaining and24

returning the status quo -- let's stop right25
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there.  Those two things are opposites.  Well,1

they're not opposites, they're in conflict.2

Maintain the status quo means keeping things3

as they are.  Then you say, returning the4

status quo, which suggests you want to go back5

to 2010 or another year.6

         So, first of all, in order that the7

Defendants maintain and return to the status8

quo, itself, is unenforceable.  In any event,9

back to the order.  Maintaining and returning10

the status quo regarding Lakewood Hospital,11

open parenthesis, including its medical12

services, medical equipment, medical13

programming, employees, land and buildings,14

closed parenthesis and Lakewood Hospital15

Foundation assets shall be maintained by the16

Defendants until order of this Court.17

         How is that enforceable?18

         MR. DeVITO:          I guess what I19

have kept in there -- I thought maybe I took20

it out for the purpose of TRO -- we want to21

maintain, is what I'm trying to say.  I didn't22

know the returning language was in the23

proposed order.  That's what I'm going to say.24

Obviously, I was wrong.  But, for purposes of25
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TRO, we just want to maintain so there is no1

waste, further waste or transfer of assets or2

services.  So, that language is not as I had3

anticipated to serve the Court.4

         THE COURT:           How does that5

give notice to the Defendant what they can and6

cannot do?  What if they get, for example, a7

rehabilitation patient who they think needs to8

be moved to another facility?  Would they be9

in violation if they sent that person to10

another facility, since you have, one of your11

complaints is that they plan to remove the12

rehabilitation unit?13

         MR. DeVITO:          What we're14

saying is they should not remove the15

rehabilitation per further order of this16

Court.17

         THE COURT:           I understand.18

But, let's say, there is a rehabilitation19

patient at Lakewood now, who, in his doctor's20

discretion, they think he needs to go21

somewhere else because, well, for whatever22

reason.23

         Are you saying that would be a24

violation because he'd be removing that25
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person?  They're still going to be in rehab1

somewhere, but, for whatever reason, he won't2

be there at Lakewood because of medical3

judgement of the doctors.  Is that something4

they can do or --5

         MR. DeVITO:          I don't think I6

intended the relief to do that, Your Honor, to7

take away the doctor's discretion or ability8

to treat a patient.9

         However in the broader picture, the10

services that are being currently maintained,11

that's what we're trying to stop removing12

those services in the future that are13

currently still in operation now at Lakewood14

Hospital.15

         If it reads that way, that's not what16

I intended.  Obviously, I think we all deserve17

to have a doctor's recommendation of care18

facility and treatment and referrals,19

tertiary.  What we're trying to stop is20

wasting Lakewood's assets by removing any21

further programming or medical services that22

are currently in operation now at Lakewood23

Hospital.24

         THE COURT:           Thank you, Mr.25
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DeVito.1

         Do you have a position on this2

motion, Mr. Wooley or Miss Stratford, whoever3

is going to address the Court?4

         MR. WOOLEY:          We do, Your5

Honor.6

         On behalf of the Clinic, we think the7

motion is unfounded, for a lot of reasons that8

you were looking at, Your Honor.  But, we sort9

of skipped past a step, which is whether10

they're even the right party that can seek11

this.  So, we are in the process of preparing12

a motion to dismiss, which would educate the13

Court, we believe, on the likelihood of14

success on the merits of this.15

         We don't believe that taxpayers can16

maintain these claims because we believe it's,17

essentially, sort of seeking to shut down,18

interfere with the legislative process.  There19

is case law around that we don't think they20

can do it.21

         To the Court's analogy about Macy's22

and the mall, could someone make them stay23

there in operation?  It wouldn't be people who24

like to have a Macy's in their neighborhood or25
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people who like to shop at Macy's.  So, there1

is a whole threshold issue regarding their2

standing to ask for these things, which we3

think the Court should fully consider before4

even considering the propriety of potential5

relief, Your Honor.6

         THE COURT:           I lump that in7

with likelihood of success on the merits.8

But, I understand.9

         Well, here's what I'm going to do.10

Mr. DeVito, I cannot grant this, first of all,11

as ex parte, I can't grant TRO.  I'd be happy12

to afford you an evidentiary hearing.  It13

would be a hearing on motion for preliminary14

injunction.  This is captioned alternative15

motion for preliminary injunction.  So,16

knowing my feelings on the TRO, are you17

interested in scheduling some such event here?18

         MR. DeVITO:          We are, Your19

Honor.20

         THE COURT:           Do you have some21

sort of timeframe that you would suggest if22

you had your way?23

         MR. DeVITO:          Depending on24

everyone's schedule, end of next week, next25
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Friday, if that works for everybody.1

         THE COURT:           I cannot do it2

then.  My probable date is later in July.  I3

imagine with a little discussion, we can get a4

date.5

         Mr. Wooley and, I suppose, others,6

I'm not even going to ask for the sake of7

brevity here today, I assume others have8

positions on the motion, more or less similar.9

         Mr. Wooley, how long do you need to10

file, you call it a motion to dismiss.  You11

want to dismiss the complaint.  But, do you12

want to oppose the motion for preliminary13

injunction on, more or less, the same grounds?14

         Your motion to dismiss, actually,15

isn't that due like Friday?16

         MR. WOOLEY:          We have filed a17

motion for increasing the security which tied18

up some of the motion to dismiss arguments,19

but --20

         THE COURT:           I didn't see21

that.22

         MR. WOOLEY:          Our response is23

due, I understand.  But, it seems that the24

Court will have before it our position on the25
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likelihood of success on the merits.  We're1

going to file something on the merits later2

this week.3

         THE COURT:           So, you expect4

to have your motion to dismiss in by the end5

of this week?6

         MR. WOOLEY:          We do.  That's7

the due date.8

         THE COURT:           As a practical9

matter, that would constitute some large10

portion, if not all, of your brief in11

opposition to the motion for preliminary12

injunction.13

         MR. WOOLEY:          It would, Your14

Honor.  It would include the likelihood of15

success on the merits, damages, adequate16

security and those sorts of things, Your17

Honor.18

         THE COURT:           You're welcome19

to file a brief in opposition to the motion20

for preliminary injunction that says, at least21

in part, something like, for one of the22

reasons the preliminary injunction should be23

denied, please see our motion to dismiss filed24

such and such a date.25
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         I certainly don't want you to file,1

basically, the same motion twice.  But, you2

are entitled to an opportunity to oppose the3

motion for preliminary injunction, itself.4

         How long do you need to do that?5

         MR. WOOLEY:          May I have a6

moment, Your Honor?7

         Your Honor, I think we can get a8

response specific to opposing the motion for9

injunctive relief by the 17th or 20th.  I'm10

going to guess we probably want the latter11

one.12

         THE COURT:           One would13

imagine.14

         MR. WOOLEY:          Your Honor, I do15

want to say to the Court that if we do set the16

matter for a preliminary injunction hearing, I17

don't want to represent to this Court that by18

us picking a date, that we concede there19

should even be a hearing.  I believe20

preliminary injunction relief can be denied on21

paper, but before it's granted, there has to22

be a hearing under the rules.  But, we believe23

it could be denied on paper.24

         THE COURT:           But you expect25
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to be able to oppose it by July 20th?1

         MR. WOOLEY:          Yes, Your Honor.2

         THE COURT:           Okay.  I forget3

who represented who else.  Mr. Ehrnfelt, your4

client.5

         MR. EHRNFELT:        Your Honor, I6

represent Lakewood Hospital Foundation and Ken7

Haber.8

         THE COURT:           Did he have a9

dog in this fight?10

         MR. EHRNFELT:        No.  But,11

they're in the fight, Your Honor.12

         THE COURT:           Well, if you13

wish to oppose the motion for preliminary14

injunction, in writing, by when can you do so?15

         MR. EHRNFELT:        I would follow16

the same schedule as counsel for the clinic.17

         THE COURT:           July 20th?18

         MR. EHRNFELT:        Yes, sir.19

         MR. HUNTSBERGER:     Jeff Huntsberger20

from McDonald, Hopkins representing LHA.  20th21

works for us.22

         THE COURT:           Mr. DeVito, July23

20th, as far as you're concerned, too long for24

them to oppose?25
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         MR. DeVITO:          No, Your Honor.1

         THE COURT:           So, that is2

granted.  Are you going to want to submit a3

reply brief before any evidentiary hearing?4

         MR. DeVITO:          Depending when5

we schedule it, I would, yes, Your Honor.6

         THE COURT:           Well, you get a7

sense of what issues are going to be raised,8

probably know what they were when you filed9

the motion, even without seeing their briefs10

in opposition.  What do you think, 27th or11

31st?12

         As the likely finder of fact at the13

evidentiary hearing on the motion for PI, it14

would be helpful to know exactly what relief15

you want.  Something less general than16

maintaining the status quo.17

         MR. DeVITO:          Yeah.  I think18

the problem was "maintaining the status quo",19

without itemizing all of the current medical20

services being offered at Lakewood Hospital21

and not to transfer or remove those in the22

interim.  That's really the proper order.  The23

relief I think we're seeking is for programs24

and medical services currently --25
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         THE COURT:           You want an1

order that is enforceable.  It's not2

enforceable.  It's too vague to be enforced.3

         But, you know more about what is or4

isn't offered at the hospital, what's5

threatened to not be offered and so on, than I6

do.  But, my intuition is that the more vague7

the proposed order, the less chance it has of8

being granted.  Certainly when it comes time9

to enforce it, you're going to have difficulty10

proving a violation.11

         But, that's just by way of12

suggestion.  And, we're talking about whether13

you want to file a reply brief once your14

opponents oppose the motion.  So, I mention15

the possibility of coming in with a different16

proposed order as one reason you might want to17

file a reply brief.18

         But, having said that, first, do you19

want to file a reply, having some sense of20

what the opposition is going to say and, if21

so, by which do you wish?22

         MR. DeVITO:          I believe July23

31st would be good date.  I will also submit24

an amended proposed order with more specifics,25
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based upon the Court's direction today.1

         THE COURT:           It would be best2

to give me at least a couple days to look at3

everything once it's in.4

         MR. CAHILL:          Judge, for the5

record, Rob Cahill representing the City of6

Lakewood.  In fairness to Defendants, we7

should be able to see the proposed amended8

order before we file our brief in opposition.9

Could we set the schedule so that the amended10

order is filed first, then our brief in11

opposition is filed?12

         THE COURT:           I surmised, as13

of the current state of affairs, one of your14

arguments in opposition would be that the15

Plaintiffs have requested relief that is so16

nebulous as to be unattainable.  I don't know17

for sure that would be one of your arguments,18

but I think it would be.  If it is, you may19

reply by saying something like, the proposed20

order attached to the motion was hastily21

drafted.  Here is what I really want.22

         MR. WOOLEY:          Your Honor, in23

that case, we would just ask, after he files24

his proposed order, if we may respond to the25
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proposed order in writing prior to that.1

         I want to be loud and clear, they're2

not the proper party to bring this case and3

seek this relief.  That's going to be4

initially what we're going to lead off with.5

         THE COURT:           Counsel, it's6

newly briefed.  I do, Mr. DeVito, reserve the7

right to deny it upon all the written8

materials.  But, we should set an evidentiary9

hearing.  I'm thinking the week of the 10th or10

17th of August.  Do you envision many11

witnesses?12

         MR. DeVITO:          Not many, just a13

few, Your Honor.14

         THE COURT:           Do you have some15

ballpark estimate how long you expect your16

presentation to be?17

         MR. DeVITO:          Probably an hour18

and a half.19

         THE COURT:           Cleveland Clinic20

counsel, I'll address them first.  I'm not21

sure you necessarily are the ones with the22

greatest interests in opposing the motion.23

         Anybody on the defense see, do you24

imagine any witnesses of your own if we do25
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have an evidentiary hearing?1

         MR. CAHILL:          Yes, Your Honor.2

         THE COURT:           Can you ballpark3

how long -- you represent the city?4

         MR. CAHILL:          I do.5

         THE COURT:           How long the6

city would need for their presentation?7

         MR. CAHILL:          I would8

anticipate somewhere in the ballpark of two9

hours.10

         THE COURT:           How about11

Cleveland Clinic?12

         MS. STRATFORD:       Tracy Stratford13

on behalf of the Cleveland Clinic.  Your14

Honor, I would say depending what the15

Plaintiffs presentation is, if we have to get16

into the rendering of medical services, we17

would have doctors coming in and testifying18

about how this is not in the patients'19

interests, how it does harm the patient.20

         So, that whole component how it21

harms, causes more harm, that could be hours22

worth of testimony, depending what they put23

on.  I would say 4 to 5 hours of testimony.24

         THE COURT:           Would you25
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expect, Mr. DeVito, your presentation is1

basically outlined in Dr. Kilroy's affidavit?2

         MR. DeVITO:          Generally3

speaking, yes, Your Honor.4

         THE COURT:           So you're aware5

of that.  How about Lakewood Hospital6

Association?7

         MR. HUNTSBERGER:     I would say a8

couple hours.9

         THE COURT:           How about10

Lakewood Hospital Foundation?11

         MR. EHRNFELT:        Same, Your12

Honor, although I think all of these13

timeframes seem understated.  You know how14

these hearings go.15

         THE COURT:           Right.  I'm just16

looking for a rough estimate.17

         Okay, couple days at the most.  I'm18

looking at maybe Thursday, August 14th.19

         MR. WOOLEY:          I have that as20

Friday, the 14th.21

         THE COURT:           I'm sorry, I'm22

looking right at the calendar.  It says23

Thursday the 13th.24

         I'm thinking Thursday, August 13th.25
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How are you looking, Mr. DeVito?1

         MR. DeVITO:          That's fine,2

Your Honor.3

         THE COURT:           Anybody not make4

it?5

         MR. CAHILL:          Judge, aside6

from our calendars, we've got witnesses who we7

have no idea whether they're available or not;8

mayor, city council president --9

         THE COURT:           Sometimes that's10

the case.  I prefer to get agreed dates where11

everybody knows they can make it.  But,12

preliminary injunction, by rule, is going to13

be dealt with.  So, I'm not asking you --14

here's, I guess, what I'm saying.  I reserve15

the right to force a date on you.  Let me ask16

you this.  Are you personally available those17

dates?18

         MR. CAHILL:          Yes.19

         MR. WOOLEY:          Yes.20

         MR. DeVITO:          Yes.21

         THE COURT:           If a continuance22

is needed or wanted, then file an appropriate23

motion with the appropriate reasons.24

         It would be tough to include every25
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potential participant in our scheduling.1

Let's say 9:00 in the morning.2

         Have the parties, to the extent they3

can, tried to mediate the issues?4

         MR. DeVITO:          As you heard, I5

think there is a large gap here.  They're6

saying we don't have standing, yet until the7

issues gets resolved, I don't think they're8

going to want to talk, sit and talk with us9

because they haven't to date.10

         MR. WOOLEY:          Your Honor, if I11

may.  That is not to say there isn't a process12

that's happening where people are considering13

things and city council, where people are14

showing up, talking to people to make15

decisions.16

         The proper setting and forum is17

Lakewood City Hall.18

         THE COURT:           That's why I was19

wondering whether the Plaintiffs, residents of20

Lakewood, constituents of the mayor,21

constituents of some of the various council22

members -- do the Plaintiffs have23

representatives who can speak with one voice24

for the Plaintiffs, who are interested in25
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communicating with council and the executive1

panel?2

         MR. DeVITO:          I think we have3

one or two that will be able to speak as a4

voice, for short responses.  There has been a5

motion to set security because one of the6

allegations in there was there are only 57

Plaintiffs filing the suit.8

         As the Court knows, hundreds, if not9

thousands of people have signed.  It's not10

just these "5" plaintiffs here.  There have11

been a lot of individuals and professionals12

that would review this issue on breach of13

contract that we're pursuing here.14

         Having said that, there are two of15

the Plaintiffs, I believe Marguerite Harkness16

and Ed Graham, I think both those people would17

be willing to act as, speak as one voice for18

the Plaintiff.19

         I just want to state, just so it's20

not left unresponded to, Mr. Wooley said these21

Plaintiffs are not intended beneficiaries.  I22

think the ordinance in place specifically23

designates not only the residents, but also24

the employees of Lakewood Hospital to be the25
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intended beneficiaries, going back to the1

1930's and 1950's.2

         I don't know how he can say that3

Lakewood Hospital is not an intended4

beneficiary of the residents and the5

employees, but I'll see their brief on Friday6

and be able to respond.7

         THE COURT:           All right.8

         MR. DeVITO:          Having said9

that, I'm willing to sit down and talk with10

representatives of the legislature or the11

parties' counsel, along with one or two of the12

named Plaintiffs who can speak, I believe, on13

behalf of Save Lakewood Hospital.14

         THE COURT:           Is there15

precedent, Mr. Cahill, for including16

non-council members in executive session,17

which I suppose might include discussions of18

settlement?19

         Has council gone into executive20

session on the subject of dealings with LHA21

and LHF?22

         MR. CAHILL:          Your Honor, that23

would have been done by Law Director Kevin24

Butler.  I personally have no knowledge25
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whether that's accurate or not.1

         THE COURT:           Okay.  Well, I2

guess you could deal with that, if the parties3

want to include, if council and the mayor want4

to include, outside of the regular council5

meeting, a representative or representatives6

of the Plaintiffs, in this case and discuss7

their option for the future.8

         MR. CAHILL:          I have limited9

understanding of the Sunshine Law.  I do10

believe that would be covered under one of11

these, permitting them to go into executive12

session.13

         THE COURT:           In other words,14

you think, but you're not going to assure me15

because you don't know in detail that all16

discussions about the future of Lakewood17

Hospital have been open to the public so far.18

         MR. CAHILL:          My19

understanding, meetings --20

         THE COURT:           You have been21

accused of meeting in secret.22

         MR. CAHILL:          I understand23

that.  I believe that may be more directed24

towards the Hospital Association more than25
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City council.  But, Plaintiffs have been, as1

all citizens are, have been invited and2

welcome to these meetings to discuss these3

topics with their elected representatives.  I4

know those meetings continue.5

         MR. DeVITO:          Your Honor, city6

council has said, we're considering getting7

property, we can go into executive session.8

But, at the same time, said, we're discussing9

in the executive session what we consider10

still to be the proposal from Cleveland11

Clinic, although it expired.  So, they have12

been doing both.  I think that's another whole13

issue.  They've been going to executive14

session on the issue of considering a proposal15

from the Cleveland Clinic that has been16

expired and they say they're going into17

executive session considering sale of land,18

too.  But, it's more than just that.  They19

should not be using it as a stronghold to go20

into executive session on this issue.21

         THE COURT:           Wouldn't22

executive session be allowable if part of the23

discussion was to consider their next move in24

connection with the Lakewood Hospital25
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Association and/or Cleveland Clinic1

Foundation?2

         MR. DeVITO:          I think you can,3

in certain circumstances, go into executive4

session.  What we're trying to do is to open5

the doors, have a dialogue.6

         THE COURT:           I may have7

gotten onto a sidetrack.  I shouldn't have.  I8

only mention it because I was thinking about a9

council meeting with one or two residents who10

also happen to be Plaintiffs here and whether11

Plaintiff counsel can do that without allowing12

any other residents, who have interest, to be13

present.14

         In other words, if the parties were15

specifically mediating this lawsuit and by the16

parties, I mean, in this case, the law17

director or the mayor and I think you18

mentioned at least one council person.19

         MR. DeVITO:          Just the mayor.20

         THE COURT:           I thought you21

named a member or more of council.  Maybe22

that's not a problem, then.  The mayor can23

meet with anyone privately, right?24

         MR. DeVITO:          Executive25
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session?  I'm not quite up on that law.  I'm1

not going to --2

         THE COURT:           My off-the-cuff3

guess is that he can meet with whoever he4

wants, without including everybody else in the5

meeting.6

         I might also suggest, his name comes7

to mind because he's former counsel for8

Cleveland Clinic Hospital, that the parties9

might benefit by the services of, Judge Jim10

McMonagle.  He comes to mind as a person who11

might be able to, I hate to use the term, who12

might be able to talk some sense into both13

sides, if you want to get --14

         MR. WOOLEY:          Your Honor, I15

will just add, this is part of the process.16

There is, as I understand it, also a group of17

people very much behind the other side of this18

issue, citizen group of people who, if they19

were disappointed with the way they thought it20

was going, I don't think they would have21

standing, either, to bring the case right now22

either.23

         And, if you are to suggest that, I24

know you're suggesting, you're not ordering,25
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we have some obligation to mediate with this1

group of folks before the legislative process,2

then that other group is sort of like carved3

out.4

         So, I think our position is still5

that while the process is working, I6

understand there are city council meetings7

this week with a lot of people from both sides8

of the issue talking to, still, undecided city9

council persons that, while we appreciate and10

we think it's productive to think about how to11

make everybody happy, sort of having a12

judicially suggested, even, way to mediate, I13

think is perhaps premature as that process is14

still going on.15

         THE COURT:           Right.  Well,16

all I'm saying, outside voice might be able to17

point out to the parties the strengths and18

weaknesses of this case and the broader19

picture as well.20

         The point is, it will take some21

effort, no question.  But, if we had a third22

party mediating, communicating with all23

interested parties, it might help formulate24

ultimate solutions that are acceptable to all25
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and which won't draw the challenge that the1

latest proposed solution has, I guess is what2

I'd say.3

         Now, that may not be possible.  Maybe4

the Plaintiffs will be satisfied only with, as5

you would put it, returning to 2010.  But, of6

course, you never know that until you sit7

down.8

         MR. DeVITO:          Just, we are not9

that intransigent.  We're willing to talk and10

reach an amicable conclusion.  And, even if,11

for some reason, city believes or mayor12

believes they cannot participate, there are13

other Defendants who could meet with the14

Plaintiffs on those issues.  There are15

separate claims against Defendants apart from16

the mayor who may have the city against them.17

         So, I think if something were to18

develop, dialogue with or without the mayor19

and city, other Defendants, I think, could20

meet with us, try to settle.21

         THE COURT:           Actually, that22

brings me to my final question.  Then I won't23

delay any of you any longer.  On the motion24

for preliminary injunction, what claim or25
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claims are you alleging you have a substantial1

likelihood of success on the merits that will2

justify the imposition of the preliminary3

injunction?4

         MR. DeVITO:          To be honest,5

Your Honor, taxpayers' suits under the6

statute, taxpayers' suits under the charter,7

under the common law and then, more8

specifically, on the breach of contract I9

alleged earlier, as intended third party10

beneficiaries of Lakewood Hospital.  It was11

for the employees and the residents.12

         And, according to 140.02, Revised13

Code talks about nonprofit associations and14

section 109.35 also speaks to those first15

counts in the complaint.16

         THE COURT:           So this proposed17

governmental action with which government18

disagrees, Plaintiffs filed lawsuit alleging,19

in essence, that their government is not20

enforcing its own rights and therefore21

Plaintiffs have to step in to enforce the22

contract.23

         What if Ed Graham's neighbor thinks24

the opposite, thinks specific performance25
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shouldn't be demanded.  Can that person also1

file lawsuit?2

         MR. DeVITO:          In this case,3

short answer is no.  What we have here is4

their rights.  This is not really stepping in5

and trying to --6

         THE COURT:           Or actually more7

the point -- I'm sorry for cutting you off --8

but, Ed Graham's neighbor is, by your9

description, also an intended beneficiary of10

this contract.  Can he also sue, then, for11

breach of contract, allege a different remedy?12

Can he sue for declaratory judgement, asking13

that LHA basically be let out of it or14

whatever?15

         MR. DeVITO:          I think that16

we're bound presently by documents and laws17

that are in place.  So, we're bound by the18

laws and the contracts that say they're going19

to manage and operate the hospital as we're20

trying to enforce those rights.  We're not21

trying to seek a change in laws to say we want22

to close the hospital.  I would not be here23

today.24

         THE COURT:           As intended25
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beneficiaries, you stated at least two causes1

of action; one's for declaratory judgement and2

two, to argue that the other party in the3

contract has breached the contract.4

         What if a neighbor who is also a5

resident, also intended beneficiary, has the6

opposite view, wants declaratory judgement7

that the contract has not been breached and8

will not be breached; why is one view superior9

to the other?10

         MR. DeVITO:          I don't think it11

is superior, Your Honor.  I think what we're12

trying to do is enforce the existing contract.13

Ultimately, what we're trying to do here is14

say there has been --15

         THE COURT:           Well, what about16

that?  What about once the lawsuit is decided,17

can't, the next day, another of the 50,00018

intended beneficiaries file lawsuit making19

similar claims?20

         MR. DeVITO:          No.21

         THE COURT:           How are we22

benefiting every intended beneficiary with23

this lawsuit?24

         MR. DeVITO:          I think like any25
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other class action, you have a class you1

represent.  The Court oversees it.  If it's2

fair and just, they issue a remedy and you're3

bound by it.  They want to come and object to4

something, they have the opportunity.5

         I think in your hypothetical, they're6

being protected by the Defendants and their7

counsel taking opposite positions that we're8

presenting as Plaintiff counsel.9

         THE COURT:           Well, it just10

occurs to me there are some number of11

unsettled legal issues here.  But, as I said,12

I won't deny a hearing.13

         I will ask, since we're on the14

record, something else that should have been15

mentioned today by the Plaintiff?16

         MR. DeVITO:          Not today.17

Although what was mentioned, motion for18

security, that was filed when I was out of19

town last week, June 30th.  Maybe have time to20

respond to that, 10 more days?21

         THE COURT:           What date do you22

want to do it?23

         MR. DeVITO:          24th.24

         THE COURT:           July?25
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         MR. DeVITO:          Yes.1

         THE COURT:           Anybody object2

to that?3

         MR. WOOLEY:          No, Your Honor.4

         MR. CAHILL:          No objection.5

         THE COURT:           Anything else6

that Lakewood Hospital Association wants to7

raise?8

         MR. HUNTSBERGER:     This is an9

independent board.  And, we're in the midst of10

beginning to negotiate master agreements.11

We're a long ways away from completing that.12

So, it's hard for me to understand how13

Plaintiffs' lawyer can make accusations that14

something has been determined already and try15

to get temporary restraining order on that16

basis or permanent injunction.17

         THE COURT:           I think Mr.18

DeVito's well aware Defendants are confident19

that his motion is not well founded.  But,20

from what I see of it, certainly not21

frivolous.  So, I do have to consider it.22

         Anything else that the city wanted to23

mention here today, Mr. Cahill?24

         MR. CAHILL:          No.  Thank you,25
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Your Honor.1

         THE COURT:           Anything else2

Cleveland Clinic wants to mention?3

         MR. WOOLEY:          No.  Thank you4

for your time, Your Honor.5

         THE COURT:           Same question,6

Mr. Ehrnfelt, anything else you want to7

mention?8

         MR. EHRNFELT:        Nothing further,9

Your Honor.10

         THE COURT:           Thank you.11

We're off the record.12

         (Thereupon Court adjourned.)13

                - - - -14

15

16
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                C E R T I F I C A T E1

                       I, Jeniffer L. Tokar, Official2

     Court Reporter for the Court of Common3

     Pleas, Cuyahoga County, Ohio, do hereby4

     certify that as such reporter I took down5

     in stenotype all of the proceedings had in6

     said Court of Common Pleas in the7

     above-entitled cause; that I have8

     transcribed my said stenotype notes into9

     typewritten form, as appears in the10

     foregoing Transcript of Proceedings; that11

     said transcript is a complete record of the12

     proceedings had in the trial of said cause13

     and constitutes a true and correct14

     Transcript of Proceedings had therein.15

16

17

18

19

20
                  ----------------------------
                    Jeniffer L. Tokar, RMR21
                    Official Court Reporter
                    Cuyahoga County, Ohio22

23
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13th 28:24

 28:25

140.02 39:13

14th 28:19

 28:21

17th 21:10

 26:11

18-D 2:18

1930's 32:2

1950's 32:2

1996 6:17

2

2010 4:6, 5:19

 6:11, 6:18, 6:25

 8:6, 14:6, 38:6

2015 2:15, 2:16

 3:1

20th 21:10, 22:1

 22:18, 22:21

 22:24

24th 42:24

27th 23:11

3

30 12:2

30th 42:20

31st 23:12

 24:24

4

4 27:24

5

5 27:24, 31:7

 31:11

50,000 41:18

6

60 9:7

7

7 2:16, 3:1

7th 3:10

8

846212 3:5

9

9:00 30:2

9th 11:22
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PHILLIPS & CO., L.P.A. 
ATTORNEYS AND COUNSELLORS AT LAW

P.O. Box 269

Avon Lake, OH 44012

440) 933 -9142

Fax. No. (440) 930 -0747

July 16, 2015

Mary Hagan
Clerk of Council Re: Proposed Charter

City of Lakewood Amendment, New Section

12650 Detroit Ave. Lakewood Hospital Voter Approval

Lakewood, Ohio 44107

Dear Ms. Hagan: 

Please be advised that I represent the Committee for the Proposed Charter

Amendment, New Section Lakewood Hospital Voter Approval. Attached hereto is a

certified copy of the proposed Charter Amendment, New Section Lakewood Hospital

Voter Approval being filed with you prior to the circulation of the proposed charter

amendment. Please acknowledge receipt by signing below. 

Sincerely yours, 

4,, 

Gerald W. Phillips

Acknowledgement and Receipt of certified copy of proposed Charter Amendment New
Section Lakewood Hospital Voter Approval

Clerk of Coun it -Mary Hagan

By Culn y

Name Tie Dated
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State of Ohio

Affidavit

Cuyahoga County

I, Edward M. Graham, being first duly sworn, based upon my own personal knowledge, 
depose and state: that Exhibit A attached and made a part hereof, is a true and accurate

copy of the proposed Charter Amendment, New Section Lakewood Hospital Voter

Approval to be circulated and submitted to the electors of the City of Lakewood for their
approval. 

Edward M. Graham

Sworn to and subscribed to before me a notary public this 16th day of July 2015. 

Notary Public

Attorney at Law
No expiration date

ORC § 147.03
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Lakewood Charter Amendment

New Section: Lakewood Hospital Voter Approval

No ordinance passed by Council, exercising any legislative authority with respect to

Lakewood Hospital, that would cause Lakewood Hospital, in whole or in part, to no longer be a

full time and full service hospital and medical facility providing, without limitation, inpatient

diagnostic, medical, surgical, and psychiatric care for a continuous period longer than twenty -four

hours, shall take effect until such ordinance is approved by a majority vote of the electors of the

City of Lakewood at a general election. Said general Ofection shall be held not less than ninety

90) days and not more than one hundred fifty (150) days after the ordinance is passed by Council. 

If there is no such general election within that time frame, then such ordinance shall be presented

to the voters for their approval at a special election to be held within such time frame. 

Such ordinances shall include, without limitation, any and all actions for the sale, lease, 

lease extension or renewal, sublease, management, closure, abandonment, demolition, or definitive

agreement, contract, or agreement, that would cause Lakewood Hospital, in whole or in part, to no

longer be a full time and full service hospital and medical facility providing, without limitation, 

inpatient diagnostic, medical, surgical, and psychiatric care for a continuous period longer than

twenty-four hours. 

This charter amendment provision shall be liberally construed to protect, preserve, and

safeguard Lakewood Hospital as a full time and full service hospital and medical facility providing, 

without limitation, inpatient diagnostic, medical, surgical, and psychiatric care for a continuous

period longer than twenty-four hours, through the elective process by means of a vote of the

electors of the City of Lakewood. 

The provisions ofthis Section to the extent that it conflicts with or is inconsistent with any

other provisions of the City Charter, shall supersede and control over any and all such other

provisions of the City Charter. 

1
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FUTURE OF LAKEWOOD HEALTHCARE 

Comparison of Proposed Master Agreement to Originally Proposed Letter of Intent 

The proposed Master Agreement among the City of Lakewood (the “City”), Lakewood Hospital Association (“LHA”) and The 
Cleveland Clinic Foundation (the “Clinic”) reflects the diligent study of the options for the future of health care in Lakewood for over 
11 months by Lakewood’s City Council and deliberate efforts by City Council and the Mayor to improve upon the terms reflected in 
the January 2015 letter of intent. 

The improvements for the benefit of the City to the terms originally proposed are substantial and include the following: 

 Better use of community assets.  By moving the proposed family health center across the street to the southwest corner of Belle 
and Detroit, it frees up for redevelopment more than 5 acres of land where the current hospital sits.  This funds our future, 
producing revenue-driving opportunities, economic development and a visionary downtown district. 

 Avoiding substantial liability.  This proposal creates a $7 million reserve to be used in the City’s discretion to demolish or 
redevelop the Hospital site, thus avoiding millions in potential maintenance costs if the Hospital were to be vacant.  This 
proposal also avoids City liability for an aging garage requiring approximately $5 million in immediate repairs and a largely 
vacant professional office building that requires substantial additional investment to attract tenants. 

 Additional cash payments to City.  The City negotiated a two-fold increase in the payments to be made for use of the hospital 
during the transition period. 

 Guaranteed 24/7/365 emergency services.  The Master Agreement guarantees 24/7/365 emergency services in Lakewood.  
Emergency services will continue at the Hospital until emergency services commence at the Family Health Center.  And for so 
long as the Clinic owns and operates the Family Health Center, it will provide 24/7/365 emergency services in Lakewood. 

 Bottom-line impact.  The financial benefits of the improvements described above exceed $13.4 million. 

See below for a more detailed chart describing changes to the original letter of intent and the benefit to the City. 
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Comparison of Proposed Master Agreement to Originally Proposed Letter of Intent 

Deal Term Original Letter of Intent 
Proposed Master 

Agreement 
Benefit to the City 

1. Contributions to New 

Community Health 

Foundation 

Total of $32.4 million in 
contributions: 

 $24.4 million 
contribution by 
Clinic/LHA. 

 $8 million 
contribution over 16 
years by the Clinic 

Total of $32.4 million in 
contributions: 

 $24.4 million 
contribution by 
Clinic/LHA. 

 $8 million 
contribution over 16 
years by the Clinic 

No change. 

[Note: There is no change to 
the contributions to the 
community health 
foundation, notwithstanding 
significant decreases in LHA 
assets since execution of 
original letter of intent.] 

2. Family Health Center 

Location 

On a portion of the existing 
Hospital site (2.5 acres) sold 
for fair market value.  

Additionally, City to be 
responsible for aging parking 
garage needing approximately 
$5 million in immediate 
repairs and aging professional 
office building that is only 
25% leased and requires 
additional repairs. 

On the location of the 
existing parking garage and 
professional office building 
located west of Belle (1.7 
acres) sold for fair market 
value.  

City retains control over the 
5.7 acre Hospital site for 
redevelopment. 

The City real estate to be 
conveyed was decreased by 
.8 acres. 

The City avoids $5 million 
in immediate repairs to the 
parking garage, plus 
additional expenditures for 
repairs and lease-up of 
professional office building. 

The City retains control of 
the 5.7 acre Hospital site, 
including the Curtis Block 
building. 

3. Emergency Services Emergency services will 
continue at Hospital until 

Emergency services will 
continue at Hospital until 

24/7/365 emergency services 
will be provided to 
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Deal Term Original Letter of Intent 
Proposed Master 

Agreement 
Benefit to the City 

emergency services 
commence at Family Health 
Center. 

No long-term guarantee of 
emergency services. 

emergency services 
commence at Family Health 
Center. 

The Clinic has committed to 
provide 24/7/365 emergency 
services in Lakewood for so 
long as it owns and operates 
the family health center. 

 

Lakewood residents without 
interruption.  

4. Population Health 

Management 

Not addressed. Clinic commits to a focus on 
population health 
management programs 
aimed at improving the 
health of the Lakewood 
community.   

This is a new commitment 
by the Clinic to the residents 
of Lakewood. 

5. LGBT Clinic Not addressed. Clinic commits to 
establishing an LGBT-
focused primary care clinic 
within the family health 
center, which it intends to be 
its hub for LGBT care and 
referrals on the west side of 
greater Cleveland.   

This is a new commitment 
by the Clinic to the residents 
of Lakewood. 

6. Mobile Stroke Unit Not addressed. The mobile stroke unit will 
be operated in Lakewood. 

This is a new commitment 
by the Clinic to the residents 
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Deal Term Original Letter of Intent 
Proposed Master 

Agreement 
Benefit to the City 

of Lakewood. 

7. Community Advisory Panel Not Addressed The Clinic will consult with 
community advisory panel 
regarding services and 
community needs. 

This is a new commitment 
by the Clinic to the residents 
of Lakewood. 

8. Demolition/Redevelopment 

Reserve for Hospital 

None.  $7 million reserve for 
demolition and/or 
redevelopment of the 
Hospital site.  

 

$7 million reserve for the 
demolition/redevelopment of 
the 5.7 acre Hospital site. 

This reserve will enable the 
City to avoid millions in 
potential maintenance costs 
if the Hospital were to be 
vacant for any substantial 
period of time without a re-
development plan in place. 

9. Additional Payments under 

1996 Lease 

Up to $1,400,000.  Up to $2,887,500. Lease payments increased by 
$1,487,500. 

10. Parking Contemplated that parking 
would continue to be 
provided at the Belle parking 
garage, which would have 
been owned and operated by 
the City.  

The City would have been 
responsible for all repairs and 

Structured and surface 
parking will be available on 
the Family Health Center 
site, plus the Clinic will have 
the option of leasing the 
existing emergency 
department parking lot 
(reconfigured and expanded) 
on the Hospital site at fair 

As noted above, the City 
avoids $5 million in 
immediate repairs to the 
parking garage. 
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Deal Term Original Letter of Intent 
Proposed Master 

Agreement 
Benefit to the City 

replacements, including $5 
million in immediate repairs. 

market rental rates. 

Clinic will have maintenance 
and repair obligations for 
parking. 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Monday, April 04, 2016 3:19 PM
To: Hagan, Mary; O'Leary, Sam
Subject: RE: Minutes of Special Meeting
Attachment(s): "MINSPECC2-11-16C - KMB clean 04042016.docx", "MINSPECC2-11-16C -
KMB 04042016.docx"

Mary, Sam, I just took a quick stab at a little bit of cleanup.  Clean and redlined versions
attached.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Hagan, Mary 
Sent: Monday, April 04, 2016 4:04 PM
To: Anderson, David; Bullock, Tom; Litten, John; Marx, Cynthia; Nowlin, Ryan; O'Leary, Sam; O'Malley,
Daniel; Bach, Maureen; Butler, Kevin; Summers, Mike
Subject: Minutes of Special Meeting

 
All,
 
Special Meeting Minutes of February 11, 2016 are attached.    Trying to get these finally
approved as you can see they’re lengthy.  Maureen and I worked on them in between
other lengthy minutes.  
 
I’m cc’ing Law Director Butler for a quick review as he had provided extensive information
in the meeting.
 
Mary  
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MINUTES 

OF THE 

SPECIAL MEETING 

OF 

LAKEWOOD CITY COUNCIL 

HELD IN COUNCIL CHAMBERS 

12650 DETROIT AVENUE 

FEBRUARY 11, 2016 

6:30 P.M. 

 

Special Meeting of the Lakewood City Council called to order at 6:30 PM by Councilmember 
O’Leary.  

**** 
Present: David Anderson, Thomas R. Bullock III, John Litten, Cindy Marx, Ryan Nowlin, 
Samuel T. O’Leary, Dan O’Malley 

**** 
Also Present:  Mayor Summers, Law Director Butler, Finance Director Pae, Public Works 
Director Beno, Human Services Director Gelsomino, Police Chief Malley, Fire Chief Gilman, 
Planning & Development Director Siley, Human Resources Director Yousefi, Approximately 85 
members of the public, members of the media.   

 

**** 

ORDINANCE NO. 17-16   AN ORDINANCE repealing Ordinance 

49-15, adopted on and effective as of December 21, 2015, in its 

entirety. 

 
Council President O’Leary made opening remarks. He stated that members of the community 
have urged council to keep Lakewood Hospital open but that specific actions, plans, and 
proposals to keep it open have not been provided. He stated that Council is called upon to decide 
whether or not to repeal Ordinance 49-15 which it passed in December. He invited the 
referendum petitioner committee to give a presentation. He outlined his expectations for the 
meeting. 
 
Pam Wetula, Tom Monahan, Marguerite Harkness, Edward Graham, and Dean Dilzell 
introduced themselves as the members of the referendum petitioner committee. 
 
Kevin Young spoke on behalf of the committee. He shared personal accounts from the signature 
gathering effort, concluding that the petitions indicates that Lakewood residents want the right to 
decide the future of healthcare in the City and feel that there is something wrong with the current 
deal with Cleveland Clinic. His expressed hope that Council will act tonight so that the ballot 
question will go on the March ballot. He extolled the members of Save Lakewood Hospital and 
their credentials. He expressed hope for a collaborative effort between Save Lakewood Hospital 
and the City to put together the best deal. He urged Council to repeal the deal and do an open 
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bidding process, to seek an appraisal of the hospital, and to seek out the best operator who can 
run a full service hospital.  
 
Brian Essi spoke on behalf of the petitioner committee. Mr. Essi expressed doubt that anything 
he said would change councilmembers’ minds. He remarked on the futility of going back and 
forth when ultimately the voters will decide the issue. He requested that councilmembers provide 
their questions to the committee.  
 
President O’Leary replied that both Council and the public are being asked whether or not to 
repeal Ordinance 49-15. For this reason, the committee should be prepared to make its case to 
voters and to council as to why the repeal should happen. He encouraged the committee to take 
advantage of the opportunity to speak on the issue. 
 
Mr. Essi expressed concern about the process. He stated that assets need to be appraised and a 
fair, open, and honest bidding process should take place. He stated that the non-compete/ 
restrictive clause should be removed and that the property be marketed. He criticized the Huron 
report. He voiced agreement with certain recommendations of the Active Living Recreation Task 
Force including conducting a health assessment and others.  
 
President O’Leary opened the floor to councilmembers’ questions. He stated that council is 
open-minded to arguments, opinions, and facts. He expressed hope for an honest and frank 
dialogue about what Save Lakewood Hospital is asking for. He asked the committee to explain 
what would happen in the immediate term to hospital operations. He asked the committee to 
further explain what it means by an open bid process and to provide an overall timeline assuming 
that the referendum were to pass.  
 
Mr. Essi responded that it all could happen quickly with the help of a broker/dealer. He asserted 
that the City would be far better off than it is currently because it would have cash, bed licenses, 
equipment and real estate at its disposal. He recommended that the Columbia Rd. and Detroit 
properties be immediately listed for sale. He criticized the City and Clinic for acting on the 
contract knowing that the referendum was in process.  
 
President O’Leary replied that Council needed to act swiftly because of the financial losses at the 
hospital. Even under the most optimistic estimates, the hospital’s assets were predicted to be 
depleted by 2019. He said that it was misleading for Mr. Essi to say that things could move 
quickly as little in the process has moved quickly. He referenced Council’s efforts to reach out to 
potential hospital operators and described it as challenging and time-consuming.  
 
Mr. Essi countered that the hospital was financially well-positioned prior to January 2015 and 
that the forecasted losses were too pessimistic. He criticized the Council’s informal efforts to 
reach out Metro and stated that it needed an investment banker to do this.  
 
Councilmember Nowlin asked what would happen to the hospital space between now and when 
a replacement is found. Who would work there?   
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Mr. Essi responded that if the ordinance is repealed that all of the assets including the bed 
licenses will be returned. He said that the answer depends on the reactions that Cleveland Clinic 
has to the deal being undone. He said that the ER is currently run by Team Health, a 
subcontracted entity. He criticized LHA, remarking that it has lost credibility.  
 
President O’Leary stated that council is reluctant to take action given the uncertainty and how 
that may affect the availability of emergency care to residents. 
 
Councilmember Nowlin suggested that it was irresponsible to push people to vote on this issue 
without a clear path forward for continuing emergency health services. He questioned who 
would work at and staff a full-service hospital. 
 
Mr. Essi urged Councilmembers to either repeal the deal or not instead of looking ahead to what 
would come afterwards.  
 
President O’Leary said that Council and the citizens need Save Lakewood to make its case for 
repeal and what we would do if we did repeal it.  
 
Mr. Essi replied that a fair, open, and honest bidding process would get the City a better price 
and better health care. He said that Team Health and Cleveland Clinic would have the choice to 
restore services. 
 
Councilmember Litten remarked that he is looking for an assurance or a guarantee at a level 
equal to or better than the current master agreement that the City could keep uninterrupted 
healthcare.  He indicated the concern of debt spending on a hospital.  
 
Councilmember Bullock asked about a point of order about the process of readings.   He asked if 
there was any recommendation if there was a strong case to re-do the process? 
 
Mr. Essi indicated  there was no public process.  
 
Councilmember Bullock indicated the literature disseminated did not provide an accurate 
depiction of the facts.   
 
Mr. Essi indicated the petitioners have asked for an election and that he has not received 
documents he has requested.  
 
Councilmember Bullock  indicated that if  the committee’s recommendation was  to re-do and 
opt for a different outcome that he couldn’t support it.   He indicated that LHA and Council have 
worked thoroughly and transparently.   He indicated he disagreed there was a flaw in the process, 
and that unless there were new facts it would it would be irresponsible to vote the repeal.  
 
Councilmember Anderson referenced allegations that the process was  illegal,  dishonest and 
asked Mr. Essi to explain.   
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Mr. Essi indicated that he didn’t mean illegal in the criminal sense.  He said the process at LHA 
was deeply flawed.   He stated the City’s assets and property weren’t properly bid.  
 
Law Director Butler indicated that because the City was a home rule municipality it is provided 
freedom to navigate separate from State rules with regard to complex purchases and sales of 
property.    He indicated Ordinance 49-15 did that legally.  
 
Mr. Dilzell complained of the structure of the meeting and asked why the city put out to bid for 
all other basic items but not a hospital? 
 
Law Director Butler indicated the City relied on LHA’s recommendations and expertise, it’s  
own due diligence and its consultants.   It concluded that the agreement was the best for the city.   
 
Council President O”’Leary indicated that bidding  makes sense when comparing apples to 
apples.   He indicated that reducing it to a matter of selling land will not get the best results for 
the city. 
 
Mayor Summers indicated that  trustees viewed responsibilities as looking at the broad view of 
healthcare, citizen needs, and a capable partner not just an issue of best bid.   He indicated that it 
was not only about a bid for assets about a healthcare need within a system it was who is able 
and willing to commit to services?    He indicated the focus was on needs and the system.   
Questions were discussed as to who would supply physicians?  How would they be organized? 
Who would make such an investment? Wh at commitment would they make?  Reasonable and 
strategic questions that SLH should answer. W ho would  Surgical Development Partners partner 
with locally?  
 
Mr. Essi indicated that the  Mayor didn’t  understand how healthcare works.   He said there were 
differences of opinion on healthcare deliver and that the  City didn’t attempt to find another 
buyer or tenant.  He said this was simple and not complex.   He said Council was fighting the 
referendum.  
 
Council President O’Leary indicated that Council would address the question of sending  to the 
ballot but first council must consider to repeal.  
 
Councilmember Marx indicated disappointment that Save Lakewood Hospital elected one person 
to speak for it.   She indicated she was offended by charges of illegality.   She indicated she has 
worked to understand the situation and was not willing to put healthcare at risk on the chance 
that something would come.  She said there were misleading statements and stated to stop  
telling community that it’s not an ER.   She said she was not willing to put it to bid and have no 
one show up.   She said SDP is a venture capital and the only distressed hospital they bought 
went under. Akron, Parma were not put into an open bidding process when sold. Closed sales 
without open bidding process.  She asked who would like to come in and compete with UH and 
the CC.  
 
Full service ER discussion was had;  
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Dr. Welsh indicated that doctors in ER are Cleveleand Clinic memployees and board certified; 
Dr. Kiloroy indicacted the referendum was the chance Save Lakewood Hospital to make its case 
to the people and Council could do the same.   
 
Council President O’Leary indicated that he was reluctant to repeal an ordinance that executed 
an agreement.  
 
Councilmember Anderson indicated that absent any information  that Council acted illegally 
rather than flawed that he was not inclined to repeal.  
 
Councilmember Bullock asked if we should invite Surgical Development Partners to make a 
presentation?   He indicated if there is an alternative offer then it’s a game-changer. If they did 
make that offer then would consider changing vote.  
 

Discussion was had on  sending it to the ballot.  

 
Letter was Read from Pat McDonald; Director; Cuyahoga County Board of Elections  
 
I would like to provide you with an update on the status of the March 15, 2016, Presidential Primary  
Election, and how adding an additional issue to the ballot at this point will affect voting in the City of  
Lakewood, as well as the tabulation of results County -wide.  
 
As stated in my affidavit to the Ohio Attorney General, which I have previously provided to you, the  
deadline to make significant changes to the ballot, and successfully administer this election in a traditional  
manner, was February 5, 2016. Since we are now past this deadline, the Board of Elections would have to employ 
unprecedented and untested procedures that would both risk the successful execution of the  
election as well as pose potential consternation and inconveniences to voters.  
 
From an administrative perspective, we would have to either segregate the additional issue, or the entire  
City of Lakewood, from the rest of the election. This segregation would potentially require voters in  
Lakewood to sign two poll books, receive two ballots, and scan each ballot with a different machine. We  
would then have to manually combine the results on Election Night, which would significantly delay our  
results reporting time, not only in Lakewood, but also County-wide during what is likely to be a  
competitive presidential primary election.  
 
There would also likely be substantial delays in sending vote -by -mail ballots and for early in -house voting  at the 
Board of Elections for Lakewood voters. Voters in Lakewood would not be able to vote early at the  Board of 
Elections for up to the first five days of early voting, thereby reducing their early in- person voting days by 
approximately 23 percent. Further, voters who requested a vote -by -mail ballot would experience an equivalent 
delay in receiving their ballot. Additionally, military and overseas voters would need to have new ballots sent to 
them, as their ballots were already mailed on January 30, 2016.  
 
While I do believe that we would be able to successfully conduct this election if we had to add this  
additional issue to the ballot, I wanted you to be aware of the specific risks and challenges that will likely  
be experienced by both my staff, as well as voters in Lakewood. If you have any questions or would like  
any additional information, please feel free to contact me.  

 
Motion was made to receive and file the letter from Board of Elections Director Pat McDonald. 
From 2/9/16. Will forward to be put on website and available upon request.  Read letter.  
 
Discussion on what would happen if council put it on the March ballot verses later ballot. 

Formatted: Font: 12 pt, Complex Script Font:
12 pt

Formatted: Font: 10 pt, Complex Script Font:
10 pt

Formatted: Complex Script Font: 12 pt

LKWD-PRR231_001462

LKWD-PRR231_001462



 

6 

 

 
Law Director Butler indicated the Charter provides that cut off is February 14 by 4pm on 2/12 
would have to deliver Ordinance to the Board.   
 
Councilmember Anderson asked if the overseas  ballots were  mailed? – Jan 30th 2016.   He 
indicated too he wanted 3 readings in December to have new council members to receive proper 
time.  
 
Council President O’Leary indicated he was ready to vote indicating he had concerns about 
military ballots, delays in vote by mail, concerns about delay in early voting.  He asked if it was 
sent to the ballot and voters overturned it. What would be the impact? 
 
Law Director Butler read substantially the following statement:  
 
Councilmembers, the question that is before you, and the question that would be before Lakewood’s citizens if this 
matter were put to a popular vote, is this: Should the ordinance that was adopted and signed into law on December 
21 stand?  
 
We can imagine all sorts of ramifications that are tied to the outcome of that question. I’m inclined in my role on 
behalf of the city government to encourage you to understand the legal ramifications. To do so properly, we must 
first look at what the December 21 ordinance does.  
 
Ordinance 49-15, as far as legislation goes, is pretty simple. It authorizes the mayor to enter into a contract. We 
know that contract as the “Master Agreement.” The master agreement may involve a great many moving parts 
we’ve heard about this evening —the closure of the inpatient hospital, the amendment of the lease, the transfer of 
real estate, the payment of moneys, the creation of a foundation — but the ordinance itself is merely an act giving 
the city permission to enter into a contract.  
 
By now, the moving parts of the contract approved by Ordinance 49-15 are certainly moving. The contract was 
signed. The hospital is now closed. The employees have been largely moved to other facilities or found other work. 
The overnight patients are gone. The doctors are gone. The Clinic operates what is now a standalone emergency 
department. LHA’s property at 850 Columbia Road is now the Cleveland Clinic’s property, and the city is currently 
$6.8 million flusher than it was before December 21. EMS protocols governing emergency transports have changed. 
The community health building and a number of homes are now back under control of the city, which has in turn 
contracted the management of those properties to an outside entity. Additional properties —the family health center 
site, the Curtis Block building and a few remaining residential properties — have been prepared for transfer to 
various parties.  
 
In other words, the contract authorized by Ordinance 49-15 is not latent. It’s not awaiting the approval or rejection 
by you or by Lakewood’s citizens. Instead, it’s actively being performed by all three parties to it, and it’s binding on 
all of them.  
 
These are the same circumstances the Ohio Supreme Court considered when it decided a case out of Middletown, 
Ohio, in 1986. In that case, the city of Middletown entered into a contract with the Ohio Department of 
Transportation for road improvements. Citizens who disagreed with the ordinance authorizing that contract gathered 
signatures and caused a measure to be placed on the popular ballot that, if adopted, would have repealed any and all 
legislation enabling the road project. An election occurred, and the Middletown residents ultimately voted to repeal 
the legislation. 
 
In that case, which is called Middletown v. Ferguson, the Ohio Supreme Court held that notwithstanding the popular 
vote to repeal that ordinance, the contract authorized by the Middletown ordinance remained legally binding. The 
court wrote that neither a legislature nor an electorate is free to impair a city’s ability to perform its obligations 
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under a binding contract, because to do so would amount to a violation of what’s known as the contract clause, 
Article I, Section 10, of the United States Constitution.  
 
The contract clause of the Constitution mandates that “[n]o State shall … pass any … Law impairing the Obligation 
of Contracts.” This prohibition reaches any form of legislative action — including direct action by the people. In 
other words, as the Supreme Court in Middletown v. Ferguson wrote, “Once having granted certain powers to a 
[city], which in turn enters into binding contracts with third parties who have relied on the existence of those 
powers, the legislature (or here, the electorate) is not free to alter the [city]’s ability to perform.”  
 
The Supreme Court found meaningful in this case a few important facts that are significant and that are similar to 
our circumstances: The road construction had begun; it was well underway by the time the popular vote to repeal the 
legislation occurred; and the city had by then obligated itself to pay for its share of the costs. In the Middletown case, 
as in our situation, the legislation sought to be repealed authorized the city’s entry into a contract — a contract that, 
like the master agreement authorized by Council in December —was by the time of the popular vote actively being 
performed by the parties to it, well underway, with monies having changed hands and work undertaken pursuant to 
its terms, and was binding on all of them.  
 
The Middletown case remains the law of Ohio to this day. And what its precedent means to me—someone who 
concerns himself with the legal ramifications of this referendum effort—is this: No matter when it occurs, this vote 
—an effort driven by well-meaning, hardworking people —means nothing to the legal effectiveness of the master 
agreement. If you or the voters vote to uphold this legislation, the master agreement will live on despite that vote. If 
you or the voters vote to repeal this legislation, the master agreement will live on despite that vote. This is the city’s 
legal position, and it’s worthwhile to share it now, before campaigns get underway and votes occur.  
 
I would be pleased to continue to discuss my position with you at any time in the near or long term. 

 
 
 
 
 
 
 
 
 
 
 
Council President O’Leary  indicated he was ready to vote and send to Board of Elections as it 
was helpful to understand the implications.  
 
He asked if all were in favor of a motion to receive and file the communication.   
Motion adopted.  All members voting yea.  
 
He asked that the Law Director’s remarks to be made available to the public.  
 
Councilmember Bullock asked to have a 2nd reading to receive testimony from any perspective 
suitors.  
 
Motion by Mr. O’Leary, seconded by Mr. Anderson to place on 1st reading and refer to the 
Committee of the Whole. 
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Councilmember Litten indicated he was not present at Council’s executive sessions  prior to 
election and would like the opportunity to be in the information discussed in executive session.  
 
Mr. Graham indicated it was customary to have public comment before a vote.   
 
On the motion:  
 
Six members voting yea  
Nay – O’Malley 
Motion adopted.  Ordinance 1st Reading & Referred to Committee of the Whole.   
 
Mr. Graham indicated there was no valid reason delaying the vote.  Mr. Graham referenced 
Executive Sessions -  Restriction of the use of the Hospital by City.  He asked why restricting 
use of City property could benefit citizens of Lakewood.   
 
Mr. Graham indicated that a former administrator stated there was nothing wrong with the 
hospital building.   
 
Council President O’Malley indicated that there were a number of architectural professionals 
commissioned to do studies who disagreed with that provided an unbiased and unvarnished, 
professional level, industry level report on the condition of the building.   
 
Mr. Graham interspersed that the person running it didn’t see it that way and he would be in an 
excellent position to make such a determination.   Mr. Graham said it is unjustified to put a 
restriction on the use of the  property.  
 
Mr. Graham challenged the “commit to healthcare services” – indicating the contract doesn’t 
require the Clinic to perform endlessly.  He indicated that the Clinic can build the building and 
decide at any time to close it.  
 
Mr. Graham indicated that in 2010 the City should have sued the Clinic when it was violating its 
lease agreement, contractual obligations.   Mr. Graham indicated that there was no danger of the 
hospital going into bankruptcy.   He indicated that Council was provided false information in 
private and asked how citizens could rely on Council.  He said Council did not get input from 
people who didn’t have a stake in the matter.  
 
Mr. Graham referenced Law Director’s statement “we just came up 6.8 million flusher”.  He 
indicated that considering Lakewood Hospital Association has $50,000,000 which Mr. Graham 
indicates is really “our money” and the Foundation has $30,000,000 stating “and that’s really our 
money” … 
 
Council President O’Leary indicated that as a point of order he was not entirely sure of what the 
Foundation has to do with the present discussion.  
 
Mr. Graham indicated that City Council has voted to give away millions and millions of City 
money.   
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Council President O’Leary indicated it was his concern that Mr. Graham referenced the 
Lakewood Hospital Foundation balance sheet as though it has some sort of bearing on the point 
and it does not.  They’re not a party to this transaction.  He indicated that that’s been a 
misunderstanding that has been heard several times from this group.  He indicated that he’d like 
to dispel that.   
 
Mr. Graham indicated that this was an opinion Mr. O’Leary held and that he did not agree with 
it.  
 
Council President O’Leary asked for clarification – he asked of Mr. Graham didn’t agree that the 
the Foundation was not a party to this transition.  
 
Mr. Graham indicate he disagrees with the opinion that the $30,000,000 in the Foundation has 
nothing to do with the City.  It’s money that is for keeping a hospital in the City of Lakewood 
running so it is effectively “our” money.    
 
Mr. Graham stated, “…to say that ‘we are 6.8 million flusher when we are deprived of all that 
money… in other words the Clinic is putting our money into its facility”.  In the end we don’t 
have a Family Health Care Center.  It’s not the City’s  it might be located in the City but the City 
doesn’t own it, control it. Mr. Graham said that the Clinic can shut it any time and asked “then 
where are we at” – He concluded then we have “zippo”.  
 
Mr. Graham indicated Lakewood Hospital was perfect functional before the Clinic started 
violating its obligation.   He asked how would he know if Council did its due diligence when it 
held its meetings in Executive Session.   
 
Mr. Bullock indicated that no decisions could be made in Executive Session and did not agree 
with narrative.   
 
Council President O’Leary indicated a move into Public comment.  
 
Mr. Monahan referenced a previous conversation with Mr. Marx regarding Council saving 
Lakewood Hospital.  Discussion about hospital systems calling members of the public and not 
calling the mayor or one of Councilmembers.  
 
Discussion about taxes going up – indicated the clarification about taxes going up was in 
reference to part of the lawsuit requested that city take over the hospital.   It was stated that it 
was not true that the master agreement will make taxes go up.   It was indicated that the 
electorate gets to vote if City raises taxes.  
 
Linda Beebee – 1490 Mars Ave In favor of deciding not to repeal the ord and allow to go fwd. 
Looking fwd to what city has accomplished with the MA. People want to look to the future.  
 
Mary Osbourne – 1655 Elmwood indicated a Cleveland Clinic  -  Support the proposal to replace 
hosp with state of the art facility. Either support the plan or end up with nothing.  She indicated 
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Mayor Summers won election, Issue 64 failed. Wisdom of Lakewood voters  prevailed. Council 
should not rescind its vote. 
 
Ron Petrie - 1538 Northland 
Ref. to election results. Council voted unanimously. Let’s move forward. 
 
Ann Spence - 13939 Edgewater 
Need for in-patient beds has gone down. Examples. Respect to SLH, Council, and admin. 
Council don’t change its decision. Citizens have voiced their opinion by defeating issue 64 and 
re-electing Mayor Summers.  
 
Pam Smith – 1528 Elmwood 
Thanked Council for December decision.   Saw decision not taken lightly by council. Issue was 
decided by nov. election results and council. Voters make choices and the city moves fwd. Asked 
Council to please  keep its decision.  
 
Matt Khuhns – 17305 Madison 
Indicated that in the Sagamore Hills ER news the Er facility to close.  
 
Dr. Gearganne Vartorella  Council has a great realistic and sustainable plan. Will be a national 
benchmark for healthcare and economic development.  
 
Bill Sanderson – 11917 Detroit 
Thanks to Jenn for detailed economic analysis. Public vote was clear about what the citizens 
desired. Council made the correct decision. Don’t repeal. 
 
Jay Carson –  
Thanks to council for diligence. Applaud leadership moving forward  
 
Jeanne McKay – 13432 Lake Ave 
Citizens being swindled. Spoke with hundreds during petition efforts. Moved by people’s 
experience with LH. How would this actually effect resident’s lives? Put the decision on the 
march ballot 
 
Gerald Phillips – served on hospital expansion in 1976. Involved in keeping Metro public. 
Meeting is a smoke screen and dog and pony show. Council wants to delay to make a special 
election for lower turn out. The more its delayed…deceiving the people.  
 
Law Director Butler indicated Council was not under obligation to act on referendum 
immediately. Given the opportunity to consider repeal thoughtfully. Council not obligated to 
send to a special election. Can be sent to November election.  
 
Coletta Graham – 1286 Chase – support placing on ballot.  
 
Captain Eggert – 902 Beach Rd. 
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What is the cash flow of the hospital? Questions about hospital’s profitability. Using cash flow is 
a more honest measure. Creative accounting. Hospital would probably have a positive flow now 
 
Tara Peppard – 1278 Edwards Ave 
Great injustice in community. Hoping that there was reflection on repeal so city can have an 
open bid. $1 million hole in income tax revenues. Tortious interference prevented offers from 
being made. Repeal the ord and put an open bid out.  
 
Maryann Monahan – 1487 Waterbury – support placing on ballot 
 
Paul Chia Csia – 2107 Concord Dr. 
Let the majority decide 
 
Marguerite Harkness –  - let people decide  
 
Ken Haber – 1789 Lake Rd 
Pres of Lakewood Hospital Foundation.  Lakewood Hospital Foundation not a party to the 
agreement. Plans to continue to exist and fulfill mission to health and wellness. He indicated they 
were an independent board and will fulfill its role to support community. Money doesn’t belong 
to the Cleveland Clinic and does not belong to the City. Entrusted to foundation trustees to honor 
donors wishes.  
 
Mayor Summers asked to provide information.  He indicated in 2010  $15 million was lost.  It 
was offset but an investment gain of $6.9 million.   So that operating loss in 2010 was $7.9 
million.   
 
Motion by Mr. O’Leary, seconded by Mr. Anderson to adjourn.   
Meeting adjourn at 10:03 PM.   
 
 
____________________________    ______________________________ 
ADOPTED                   CLERK  

 
      ______________________________ 
      PRESIDENT 
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MINUTES 

OF THE 

SPECIAL MEETING 

OF 

LAKEWOOD CITY COUNCIL 

HELD IN COUNCIL CHAMBERS 

12650 DETROIT AVENUE 

FEBRUARY 11, 2016 

6:30 P.M. 

 

Special Meeting of the Lakewood City Council called to order at 6:30 PM by Councilmember 
O’Leary.  

**** 
Present: David Anderson, Thomas R. Bullock III, John Litten, Cindy Marx, Ryan Nowlin, 
Samuel T. O’Leary, Dan O’Malley 

**** 
Also Present:  Mayor Summers, Law Director Butler, Finance Director Pae, Public Works 
Director Beno, Human Services Director Gelsomino, Police Chief Malley, Fire Chief Gilman, 
Planning & Development Director Siley, Human Resources Director Yousefi, Approximately 85 
members of the public, members of the media.   

 

**** 

ORDINANCE NO. 17-16   AN ORDINANCE repealing Ordinance 

49-15, adopted on and effective as of December 21, 2015, in its 

entirety. 

Council President O’Leary made opening remarks. He stated that members of the community 
have urged council to keep Lakewood Hospital open but that specific actions, plans, and 
proposals to keep it open have not been provided. He stated that Council is called upon to decide 
whether or not to repeal Ordinance 49-15 which it passed in December. He invited the 
referendum petitioner committee to give a presentation. He outlined his expectations for the 
meeting. 
 
Pam Wetula, Tom Monahan, Marguerite Harkness, Edward Graham, and Dean Dilzell 
introduced themselves as the members of the referendum petitioner committee. 
 
Kevin Young spoke on behalf of the committee. He shared personal accounts from the signature 
gathering effort, concluding that the petitions indicates that Lakewood residents want the right to 
decide the future of healthcare in the City and feel that there is something wrong with the current 
deal with Cleveland Clinic. His expressed hope that Council will act tonight so that the ballot 
question will go on the March ballot. He extolled the members of Save Lakewood Hospital and 
their credentials. He expressed hope for a collaborative effort between Save Lakewood Hospital 
and the City to put together the best deal. He urged Council to repeal the deal and do an open 
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bidding process, to seek an appraisal of the hospital, and to seek out the best operator who can 
run a full service hospital.  
 
Brian Essi spoke on behalf of the petitioner committee. Mr. Essi expressed doubt that anything 
he said would change councilmembers’ minds. He remarked on the futility of going back and 
forth when ultimately the voters will decide the issue. He requested that councilmembers provide 
their questions to the committee.  
 
President O’Leary replied that both Council and the public are being asked whether or not to 
repeal Ordinance 49-15. For this reason, the committee should be prepared to make its case to 
voters and to council as to why the repeal should happen. He encouraged the committee to take 
advantage of the opportunity to speak on the issue. 
 
Mr. Essi expressed concern about the process. He stated that assets need to be appraised and a 
fair, open, and honest bidding process should take place. He stated that the non-compete/ 
restrictive clause should be removed and that the property be marketed. He criticized the Huron 
report. He voiced agreement with certain recommendations of the Active Living Recreation Task 
Force including conducting a health assessment and others.  
 
President O’Leary opened the floor to councilmembers’ questions. He stated that council is 
open-minded to arguments, opinions, and facts. He expressed hope for an honest and frank 
dialogue about what Save Lakewood Hospital is asking for. He asked the committee to explain 
what would happen in the immediate term to hospital operations. He asked the committee to 
further explain what it means by an open bid process and to provide an overall timeline assuming 
that the referendum were to pass.  
 
Mr. Essi responded that it all could happen quickly with the help of a broker/dealer. He asserted 
that the City would be far better off than it is currently because it would have cash, bed licenses, 
equipment and real estate at its disposal. He recommended that the Columbia Rd. and Detroit 
properties be immediately listed for sale. He criticized the City and Clinic for acting on the 
contract knowing that the referendum was in process.  
 
President O’Leary replied that Council needed to act swiftly because of the financial losses at the 
hospital. Even under the most optimistic estimates, the hospital’s assets were predicted to be 
depleted by 2019. He said that it was misleading for Mr. Essi to say that things could move 
quickly as little in the process has moved quickly. He referenced Council’s efforts to reach out to 
potential hospital operators and described it as challenging and time-consuming.  
 
Mr. Essi countered that the hospital was financially well-positioned prior to January 2015 and 
that the forecasted losses were too pessimistic. He criticized the Council’s informal efforts to 
reach out Metro and stated that it needed an investment banker to do this.  
 
Councilmember Nowlin asked what would happen to the hospital space between now and when 
a replacement is found. Who would work there?   
 

LKWD-PRR231_001470

LKWD-PRR231_001470



 

3 

 

Mr. Essi responded that if the ordinance is repealed that all of the assets including the bed 
licenses will be returned. He said that the answer depends on the reactions that Cleveland Clinic 
has to the deal being undone. He said that the ER is currently run by Team Health, a 
subcontracted entity. He criticized LHA, remarking that it has lost credibility.  
 
President O’Leary stated that council is reluctant to take action given the uncertainty and how 
that may affect the availability of emergency care to residents. 
 
Councilmember Nowlin suggested that it was irresponsible to push people to vote on this issue 
without a clear path forward for continuing emergency health services. He questioned who 
would work at and staff a full-service hospital. 
 
Mr. Essi urged Councilmembers to either repeal the deal or not instead of looking ahead to what 
would come afterwards.  
 
President O’Leary said that Council and the citizens need Save Lakewood to make its case for 
repeal and what we would do if we did repeal it.  
 
Mr. Essi replied that a fair, open, and honest bidding process would get the City a better price 
and better health care. He said that Team Health and Cleveland Clinic would have the choice to 
restore services. 
 
Councilmember Litten remarked that he is looking for an assurance or a guarantee at a level 
equal to or better than the current master agreement that the City could keep uninterrupted 
healthcare.  He indicated the concern of debt spending on a hospital.  
 
Councilmember Bullock asked about a point of order about the process of readings.   He asked if 
there was any recommendation if there was a strong case to re-do the process? 
 
Mr. Essi indicated  there was no public process.  
 
Councilmember Bullock indicated the literature disseminated did not provide an accurate 
depiction of the facts.   
 
Mr. Essi indicated the petitioners have asked for an election and that he has not received 
documents he has requested.  
 
Councilmember Bullock  indicated that if  the committee’s recommendation was  to re-do and 
opt for a different outcome that he couldn’t support it.   He indicated that LHA and Council have 
worked thoroughly and transparently.   He indicated he disagreed there was a flaw in the process, 
and that unless there were new facts it would it would be irresponsible to vote the repeal.  
 
Councilmember Anderson referenced allegations that the process was  illegal,  dishonest and 
asked Mr. Essi to explain.   
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Mr. Essi indicated that he didn’t mean illegal in the criminal sense.  He said the process at LHA 
was deeply flawed.   He stated the City’s assets and property weren’t properly bid.  
 
Law Director Butler indicated that because the City was a home rule municipality it is provided 
freedom to navigate separate from State rules with regard to complex purchases and sales of 
property.    He indicated Ordinance 49-15 did that legally.  
 
Mr. Dilzell complained of the structure of the meeting and asked why the city put out to bid for 
all other basic items but not a hospital? 
 
Law Director Butler indicated the City relied on LHA’s recommendations and expertise, its  own 
due diligence and its consultants.   It concluded that the agreement was the best for the city.   
 
Council President O’Leary indicated that bidding  makes sense when comparing apples to 
apples.   He indicated that reducing it to a matter of selling land will not get the best results for 
the city. 
 
Mayor Summers indicated that  trustees viewed responsibilities as looking at the broad view of 
healthcare, citizen needs, and a capable partner not just an issue of best bid.   He indicated that it 
was not only about a bid for assets about a healthcare need within a system it was who is able 
and willing to commit to services?    He indicated the focus was on needs and the system.   
Questions were discussed as to who would supply physicians?  How would they be organized? 
Who would make such an investment? What commitment would they make?  Reasonable and 
strategic questions that SLH should answer. Who would  Surgical Development Partners partner 
with locally?  
 
Mr. Essi indicated that the  Mayor didn’t  understand how healthcare works.   He said there were 
differences of opinion on healthcare deliver and that the  City didn’t attempt to find another 
buyer or tenant.  He said this was simple and not complex.   He said Council was fighting the 
referendum.  
 
Council President O’Leary indicated that Council would address the question of sending  to the 
ballot but first council must consider to repeal.  
 
Councilmember Marx indicated disappointment that Save Lakewood Hospital elected one person 
to speak for it.   She indicated she was offended by charges of illegality.   She indicated she has 
worked to understand the situation and was not willing to put healthcare at risk on the chance 
that something would come.  She said there were misleading statements and stated to stop  
telling community that it’s not an ER.   She said she was not willing to put it to bid and have no 
one show up.   She said SDP is a venture capital and the only distressed hospital they bought 
went under. Akron, Parma were not put into an open bidding process when sold. Closed sales 
without open bidding process.  She asked who would like to come in and compete with UH and 
the CC.  
 
Full service ER discussion was had;  
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Dr. Welsh indicated that doctors in ER are Cleveland Clinic employees and board certified; Dr. 
Kilroy indicated the referendum was the chance Save Lakewood Hospital to make its case to the 
people and Council could do the same.   
 
Council President O’Leary indicated that he was reluctant to repeal an ordinance that executed 
an agreement.  
 
Councilmember Anderson indicated that absent any information  that Council acted illegally 
rather than flawed that he was not inclined to repeal.  
 
Councilmember Bullock asked if we should invite Surgical Development Partners to make a 
presentation?   He indicated if there is an alternative offer then it’s a game-changer. If they did 
make that offer then would consider changing vote.  
 

Discussion was had on  sending it to the ballot.  

 
Letter was Read from Pat McDonald; Director; Cuyahoga County Board of Elections  
 
I would like to provide you with an update on the status of the March 15, 2016, Presidential Primary Election, and 
how adding an additional issue to the ballot at this point will affect voting in the City of Lakewood, as well as the 
tabulation of results County -wide.  
 
As stated in my affidavit to the Ohio Attorney General, which I have previously provided to you, the deadline to 
make significant changes to the ballot, and successfully administer this election in a traditional manner, was 
February 5, 2016. Since we are now past this deadline, the Board of Elections would have to employ unprecedented 
and untested procedures that would both risk the successful execution of the election as well as pose potential 
consternation and inconveniences to voters.  
 
From an administrative perspective, we would have to either segregate the additional issue, or the entire City of 
Lakewood, from the rest of the election. This segregation would potentially require voters in Lakewood to sign two 
poll books, receive two ballots, and scan each ballot with a different machine. We would then have to manually 
combine the results on Election Night, which would significantly delay our results reporting time, not only in 
Lakewood, but also County-wide during what is likely to be a competitive presidential primary election.  
 
There would also likely be substantial delays in sending vote -by -mail ballots and for early in -house voting  at the 
Board of Elections for Lakewood voters. Voters in Lakewood would not be able to vote early at the  Board of 
Elections for up to the first five days of early voting, thereby reducing their early in- person voting days by 
approximately 23 percent. Further, voters who requested a vote -by -mail ballot would experience an equivalent 
delay in receiving their ballot. Additionally, military and overseas voters would need to have new ballots sent to 
them, as their ballots were already mailed on January 30, 2016.  
 
While I do believe that we would be able to successfully conduct this election if we had to add this additional issue 
to the ballot, I wanted you to be aware of the specific risks and challenges that will likely be experienced by both my 
staff, as well as voters in Lakewood. If you have any questions or would like any additional information, please feel 
free to contact me.  

 
Motion was made to receive and file the letter from Board of Elections Director Pat McDonald. 
From 2/9/16. Will forward to be put on website and available upon request.  Read letter.  
 
Discussion on what would happen if council put it on the March ballot verses later ballot. 
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Law Director Butler indicated the Charter provides that cut off is February 14 by 4pm on 2/12 
would have to deliver Ordinance to the Board.   
 
Councilmember Anderson asked if the overseas  ballots were  mailed? – Jan 30th 2016.   He 
indicated too he wanted 3 readings in December to have new council members to receive proper 
time.  
 
Council President O’Leary indicated he was ready to vote indicating he had concerns about 
military ballots, delays in vote by mail, concerns about delay in early voting.  He asked if it was 
sent to the ballot and voters overturned it. What would be the impact? 
 
Law Director Butler read substantially the following statement:  
 
Councilmembers, the question that is before you, and the question that would be before Lakewood’s citizens if this 
matter were put to a popular vote, is this: Should the ordinance that was adopted and signed into law on December 
21 stand?  
 
We can imagine all sorts of ramifications that are tied to the outcome of that question. I’m inclined in my role on 
behalf of the city government to encourage you to understand the legal ramifications. To do so properly, we must 
first look at what the December 21 ordinance does.  
 
Ordinance 49-15, as far as legislation goes, is pretty simple. It authorizes the mayor to enter into a contract. We 
know that contract as the “Master Agreement.” The master agreement may involve a great many moving parts 
we’ve heard about this evening —the closure of the inpatient hospital, the amendment of the lease, the transfer of 
real estate, the payment of moneys, the creation of a foundation — but the ordinance itself is merely an act giving 
the city permission to enter into a contract.  
 
By now, the moving parts of the contract approved by Ordinance 49-15 are certainly moving. The contract was 
signed. The hospital is now closed. The employees have been largely moved to other facilities or found other work. 
The overnight patients are gone. The doctors are gone. The Clinic operates what is now a standalone emergency 
department. LHA’s property at 850 Columbia Road is now the Cleveland Clinic’s property, and the city is currently 
$6.8 million flusher than it was before December 21. EMS protocols governing emergency transports have changed. 
The community health building and a number of homes are now back under control of the city, which has in turn 
contracted the management of those properties to an outside entity. Additional properties —the family health center 
site, the Curtis Block building and a few remaining residential properties — have been prepared for transfer to 
various parties.  
 
In other words, the contract authorized by Ordinance 49-15 is not latent. It’s not awaiting the approval or rejection 
by you or by Lakewood’s citizens. Instead, it’s actively being performed by all three parties to it, and it’s binding on 
all of them.  
 
These are the same circumstances the Ohio Supreme Court considered when it decided a case out of Middletown, 
Ohio, in 1986. In that case, the city of Middletown entered into a contract with the Ohio Department of 
Transportation for road improvements. Citizens who disagreed with the ordinance authorizing that contract gathered 
signatures and caused a measure to be placed on the popular ballot that, if adopted, would have repealed any and all 
legislation enabling the road project. An election occurred, and the Middletown residents ultimately voted to repeal 
the legislation. 
 
In that case, which is called Middletown v. Ferguson, the Ohio Supreme Court held that notwithstanding the popular 
vote to repeal that ordinance, the contract authorized by the Middletown ordinance remained legally binding. The 
court wrote that neither a legislature nor an electorate is free to impair a city’s ability to perform its obligations 
under a binding contract, because to do so would amount to a violation of what’s known as the contract clause, 
Article I, Section 10, of the United States Constitution.  
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The contract clause of the Constitution mandates that “[n]o State shall … pass any … Law impairing the Obligation 
of Contracts.” This prohibition reaches any form of legislative action — including direct action by the people. In 
other words, as the Supreme Court in Middletown v. Ferguson wrote, “Once having granted certain powers to a 
[city], which in turn enters into binding contracts with third parties who have relied on the existence of those 
powers, the legislature (or here, the electorate) is not free to alter the [city]’s ability to perform.”  
 
The Supreme Court found meaningful in this case a few important facts that are significant and that are similar to 
our circumstances: The road construction had begun; it was well underway by the time the popular vote to repeal the 
legislation occurred; and the city had by then obligated itself to pay for its share of the costs. In the Middletown case, 
as in our situation, the legislation sought to be repealed authorized the city’s entry into a contract — a contract that, 
like the master agreement authorized by Council in December —was by the time of the popular vote actively being 
performed by the parties to it, well underway, with monies having changed hands and work undertaken pursuant to 
its terms, and was binding on all of them.  
 
The Middletown case remains the law of Ohio to this day. And what its precedent means to me—someone who 
concerns himself with the legal ramifications of this referendum effort—is this: No matter when it occurs, this vote 
—an effort driven by well-meaning, hardworking people —means nothing to the legal effectiveness of the master 
agreement. If you or the voters vote to uphold this legislation, the master agreement will live on despite that vote. If 
you or the voters vote to repeal this legislation, the master agreement will live on despite that vote. This is the city’s 
legal position, and it’s worthwhile to share it now, before campaigns get underway and votes occur.  
 
I would be pleased to continue to discuss my position with you at any time in the near or long term. 

 
Council President O’Leary  indicated he was ready to vote and send to Board of Elections as it 
was helpful to understand the implications.  
 
He asked if all were in favor of a motion to receive and file the communication.   
Motion adopted.  All members voting yea.  
 
He asked that the Law Director’s remarks to be made available to the public.  
 
Councilmember Bullock asked to have a 2nd reading to receive testimony from any perspective 
suitors.  
 
Motion by Mr. O’Leary, seconded by Mr. Anderson to place on 1st reading and refer to the 
Committee of the Whole. 
 
Councilmember Litten indicated he was not present at Council’s executive sessions  prior to 
election and would like the opportunity to be in the information discussed in executive session.  
 
Mr. Graham indicated it was customary to have public comment before a vote.   
 
On the motion:  
 
Six members voting yea  
Nay – O’Malley 
Motion adopted.  Ordinance 1st Reading & Referred to Committee of the Whole.   
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Mr. Graham indicated there was no valid reason delaying the vote.  Mr. Graham referenced 
Executive Sessions -  Restriction of the use of the Hospital by City.  He asked why restricting 
use of City property could benefit citizens of Lakewood.   
 
Mr. Graham indicated that a former administrator stated there was nothing wrong with the 
hospital building.   
 
Council President O’Malley indicated that there were a number of architectural professionals 
commissioned to do studies who disagreed with that provided an unbiased and unvarnished, 
professional level, industry level report on the condition of the building.   
 
Mr. Graham interspersed that the person running it didn’t see it that way and he would be in an 
excellent position to make such a determination.   Mr. Graham said it is unjustified to put a 
restriction on the use of the  property.  
 
Mr. Graham challenged the “commit to healthcare services” – indicating the contract doesn’t 
require the Clinic to perform endlessly.  He indicated that the Clinic can build the building and 
decide at any time to close it.  
 
Mr. Graham indicated that in 2010 the City should have sued the Clinic when it was violating its 
lease agreement, contractual obligations.   Mr. Graham indicated that there was no danger of the 
hospital going into bankruptcy.   He indicated that Council was provided false information in 
private and asked how citizens could rely on Council.  He said Council did not get input from 
people who didn’t have a stake in the matter.  
 
Mr. Graham referenced Law Director’s statement “we just came up 6.8 million flusher”.  He 
indicated that considering Lakewood Hospital Association has $50,000,000 which Mr. Graham 
indicates is really “our money” and the Foundation has $30,000,000 stating “and that’s really our 
money” … 
 
Council President O’Leary indicated that as a point of order he was not entirely sure of what the 
Foundation has to do with the present discussion.  
 
Mr. Graham indicated that City Council has voted to give away millions and millions of City 
money.   
 
Council President O’Leary indicated it was his concern that Mr. Graham referenced the 
Lakewood Hospital Foundation balance sheet as though it has some sort of bearing on the point 
and it does not.  They’re not a party to this transaction.  He indicated that that’s been a 
misunderstanding that has been heard several times from this group.  He indicated that he’d like 
to dispel that.   
 
Mr. Graham indicated that this was an opinion Mr. O’Leary held and that he did not agree with 
it.  
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Council President O’Leary asked for clarification – he asked of Mr. Graham didn’t agree that the 
Foundation was not a party to this transition.  
 
Mr. Graham indicate he disagrees with the opinion that the $30,000,000 in the Foundation has 
nothing to do with the City.  It’s money that is for keeping a hospital in the City of Lakewood 
running so it is effectively “our” money.    
 
Mr. Graham stated, “…to say that ‘we are 6.8 million flusher when we are deprived of all that 
money… in other words the Clinic is putting our money into its facility”.  In the end we don’t 
have a Family Health Care Center.  It’s not the City’s  it might be located in the City but the City 
doesn’t own it, control it. Mr. Graham said that the Clinic can shut it any time and asked “then 
where are we at” – He concluded then we have “zippo”.  
 
Mr. Graham indicated Lakewood Hospital was perfect functional before the Clinic started 
violating its obligation.   He asked how would he know if Council did its due diligence when it 
held its meetings in Executive Session.   
 
Mr. Bullock indicated that no decisions could be made in Executive Session and did not agree 
with narrative.   
 
Council President O’Leary indicated a move into Public comment.  
 
Mr. Monahan referenced a previous conversation with Mr. Marx regarding Council saving 
Lakewood Hospital.  Discussion about hospital systems calling members of the public and not 
calling the mayor or one of Councilmembers.  
 
Discussion about taxes going up – indicated the clarification about taxes going up was in 
reference to part of the lawsuit requested that city take over the hospital.   It was stated that it 
was not true that the master agreement will make taxes go up.   It was indicated that the 
electorate gets to vote if City raises taxes.  
 
Linda Beebe – 1490 Mars Ave In favor of deciding not to repeal the ord and allow to go fwd. 
Looking fwd to what city has accomplished with the MA. People want to look to the future.  
 
Mary Osburn – 1655 Elmwood indicated a Cleveland Clinic  -  Support the proposal to replace 
hosp with state of the art facility. Either support the plan or end up with nothing.  She indicated 
Mayor Summers won election, Issue 64 failed. Wisdom of Lakewood voters  prevailed. Council 
should not rescind its vote. 
 
Ron Petrie - 1538 Northland 
Ref. to election results. Council voted unanimously. Let’s move forward. 
 
Ann Spence - 13939 Edgewater 
Need for in-patient beds has gone down. Examples. Respect to SLH, Council, and admin. 
Council don’t change its decision. Citizens have voiced their opinion by defeating issue 64 and 
re-electing Mayor Summers.  
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Pam Smith – 1528 Elmwood 
Thanked Council for December decision.   Saw decision not taken lightly by council. Issue was 
decided by nov. election results and council. Voters make choices and the city moves fwd. Asked 
Council to please  keep its decision.  
 
Matt Kuhns – 17305 Madison 
Indicated that in the Sagamore Hills ER news the Er facility to close.  
 
Dr. Gearganne Vartorella  Council has a great realistic and sustainable plan. Will be a national 
benchmark for healthcare and economic development.  
 
Bill Sanderson – 11917 Detroit 
Thanks to Jenn for detailed economic analysis. Public vote was clear about what the citizens 
desired. Council made the correct decision. Don’t repeal. 
 
Jay Carson –  
Thanks to council for diligence. Applaud leadership moving forward  
 
Jeanne McKay – 13432 Lake Ave 
Citizens being swindled. Spoke with hundreds during petition efforts. Moved by people’s 
experience with LH. How would this actually effect resident’s lives? Put the decision on the 
march ballot 
 
Gerald Phillips – served on hospital expansion in 1976. Involved in keeping Metro public. 
Meeting is a smoke screen and dog and pony show. Council wants to delay to make a special 
election for lower turn out. The more its delayed…deceiving the people.  
 
Law Director Butler indicated Council was not under obligation to act on referendum 
immediately. Given the opportunity to consider repeal thoughtfully. Council not obligated to 
send to a special election. Can be sent to November election.  
 
Coletta Graham – 1286 Chase – support placing on ballot.  
 
Captain Eggert – 902 Beach Rd. 
What is the cash flow of the hospital? Questions about hospital’s profitability. Using cash flow is 
a more honest measure. Creative accounting. Hospital would probably have a positive flow now 
 
Tara Peppard – 1278 Edwards Ave 
Great injustice in community. Hoping that there was reflection on repeal so city can have an 
open bid. $1 million hole in income tax revenues. Tortious interference prevented offers from 
being made. Repeal the ord and put an open bid out.  
 
Maryann Monahan – 1487 Waterbury – support placing on ballot 
 
Paul Csia – 2107 Concord Dr. 
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Let the majority decide 
 
Marguerite Harkness –  let people decide  
 
Ken Haber – 1789 Lake Rd 
Pres of Lakewood Hospital Foundation.  Lakewood Hospital Foundation not a party to the 
agreement. Plans to continue to exist and fulfill mission to health and wellness. He indicated they 
were an independent board and will fulfill its role to support community. Money doesn’t belong 
to the Cleveland Clinic and does not belong to the City. Entrusted to foundation trustees to honor 
donors wishes.  
 
Mayor Summers asked to provide information.  He indicated in 2010  $15 million was lost.  It 
was offset but an investment gain of $6.9 million.   So that operating loss in 2010 was $7.9 
million.   
 
Motion by Mr. O’Leary, seconded by Mr. Anderson to adjourn.   
Meeting adjourn at 10:03 PM.   
 
 
____________________________    ______________________________ 
ADOPTED       CLERK  

 
      ______________________________ 
      PRESIDENT 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Thursday, January 07, 2016 10:47 AM
To: McEwen, Colin; Eileen Korey; Summers, Mike; O'Leary, Sam
Subject: RE: More suggested edits
Attachment(s): "Clinic changes clean 1-7-16 - KMB ver 01072016.docx"

Here are a few tiny edits to Eileen’s clean version. 
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: McEwen, Colin 
Sent: Thursday, January 07, 2016 10:43 AM
To: Eileen Korey; Butler, Kevin; Summers, Mike; O'Leary, Sam
Subject: Re: More suggested edits

 

All right! Looks like we're good to go.
With no objection from anyone, I am going to publish within the next 20 minutes or
so.
Thanks, everyone.
-Colin
 

From: Eileen Korey <ek@eileenkorey.com>
Sent: Thursday, January 7, 2016 10:35 AM
To: Butler, Kevin; McEwen, Colin; Summers, Mike; O'Leary, Sam
Subject: More suggested edits
 
Here you go, with track changes and clean.
 
Eileen Korey
216.470.8737
ek@eileenkorey.com
www.eileenkorey.com
 

From: Butler, Kevin <Kevin.Butler@lakewoodoh.net>
Sent: Thursday, January 7, 2016 10:00 AM
To: McEwen, Colin; Eileen Korey
Subject: RE: City's press release about announcement
 
My slight edits attached.  Looks good, Colin.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: McEwen, Colin 
Sent: Thursday, January 07, 2016 9:51 AM
To: 'ek@eileenkorey.com'; Butler, Kevin
Subject: City's press release about announcement

 

Good morning.
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Please find the city's statement about Cleveland Clinic's announcement.
I haven't  run the mayor's quote past him yet...
 
Please give this a read (it's slightly longer than I thought it would be)..
 
Thanks.
 
-Colin
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12650 DETROIT AVENUE ● 44107 ● 216/529-6602 ● fax 216/529-5652 
Website: www.onelakewood.com 

 
Cleveland Clinic Announces Changes at 
Lakewood Hospital 
 
As anticipated in an agreement reached last year, The the Cleveland Clinic announced 
changes at Lakewood Hospital that will pave the way for future economic development 
in the center of the City.  Inpatient services will begin to transition out of the hospital 
throughout the month of January, but emergency services will remain open 24/7/365 
during the transition. 
 
The new $34 million family health center being built across the street at the southwest 
corner of Belle and Detroit avenues will open in 2018 with a new comprehensive 
emergency department.  
 
Key outpatient services that will also remain available during the transition, include 
radiology, lab services, cardiovascular testing, the chronic care clinic, the diabetes 
center, the senior assessment center, the teen health center and the women’s center. 
 
“The changes underway are transformative for our City,” said Mayor Michael Summers. 
“They represent an opportunity to be at the forefront of a health care delivery system that 
actually keeps people healthier.  The prospect for developing the nearly six acres of land 
where the iconic building stands is exciting and has tremendous implications for our local 
economy.  We will have health care that addresses our community’s second century, a 
facility that meets the needs of our citizens and a model that is financially viable for the 
near- and long-term.” 
 
According to Sam O’Leary, Lakewood City Council President: “While the Cleveland 
Clinic transitions its business in Lakewood, the Mayor and Council are hard at work on 
the business of Lakewood: realizing a new health care delivery system that is both 
accountable and responsive to our citizens' citizens’ needs, and aggressively pursuing 
development of the 5.7- acre hospital site to strengthen and diversify Lakewood's 
economy and be a catalyst to further enhance an already vibrant downtown. Importantly, 
Lakewood's Emergency emergency Department department will continue, uninterrupted, 
to provide comprehensive emergency care 24/7/365, until Lakewood's Lakewood’s new 
Emergency emergency Department department opens across the street, ensuring 
residents speedy and convenient access to care when they need it most.” 
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Last month — after nearly a full year of fact gathering, feedback from the public, a 
general election, and negotiations between the City, Lakewood Hospital Association and 
The Cleveland Clinic — city council approved a new master agreement designed to 
ensure the availability of high-quality health care in the city of Lakewood. 
 
For more, click here. 
 

### 

About City of Lakewood 
The City of Lakewood is located along the shores of Lake Erie, immediately west of Cleveland, Ohio. With a population of 
52,130, Lakewood is known for its variety of high-quality housing options from modest single-family homes to luxury 
condominiums and homes of distinct architectural design located within a national historic district. Lakewood also is home 
to more than 1,000 businesses of all sizes, including a wide variety of restaurants and retail options. Other amenities 
include a world-class public library, cultural assets such as the Beck Center for the Arts, and picturesque parks. 
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RESOLUTION NO.     BY:  

 

 

 A RESOLUTION to take effect immediately provided it receives the vote of at least five 

members of Council, or otherwise to take effect at the earliest period allowed by law, authorizing 

the Director of Law to enter into negotiations with the Cleveland Clinic Foundation, Lakewood 

Hospital Association and Lakewood Hospital Foundation for the purpose of drafting a Master 

Agreement which will involve the sale of city property at 14601 Detroit Ave and 1422 Belle, the 

construction of a Family Health Center with an attached 24/7 Emergency Room, and the transfer 

of LHA assets. 

 

WHEREAS, Council recognizes the need to keep residents, businesses, and interested 

parties informed as to the progress of its deliberations regarding Lakewood Hospital; and 

 

 WHEREAS, Council has retained outside legal counsel through Thompson and Hine to 

evaluate the City’s legal position under the lease and definitive agreement; and 

 

 WHEREAS, Council conducted an independent review of the evidence regarding Lake-

wood Hospital’s position in the health care marketplace, including a third party analysis by Hu-

ron Consulting Group that examined Lakewood Hospital’s financial sustainability and the City’s 
options to attract health care providers; and 

 

WHEREAS, Council understands the financial and operational situation at Lakewood 

Hospital to be serious and in need of immediate action; and 

  

 WHEREAS, this Council by a vote of at least five of its members determines that this 

resolution is an emergency measure and that it shall take effect at the earliest date possible as set 

forth in Article III, Sections 10 and 13 of the Second Amended Charter of the City of Lakewood 

and that it is necessary for the immediate preservation of the public property, health, and safety 

and to provide for the usual daily operation of municipal departments in that that City wishes to 

establish a Master Agreement as soon as practicable; now, therefore, 

 

 BE IT RESOLVED BY THE CITY OF LAKEWOOD, OHIO: 

 

 Section 1. City Council directs its legal counsel to negotiate a detailed agreement with 

representatives of the Lakewood Hospital Association, the Cleveland Clinic Foundation and the 

Lakewood Hospital Foundation to enable execution of the proposed plan for Lakewood Hospital 

and future healthcare delivery in Lakewood. 

 

Section 2. Legal counsel is to work diligently and with all deliberate speed and to report 

back to Council a detailed agreement that may be considered for final adoption and timely im-

plementation. 

 

Section 3. It is found and determined that all formal actions of this Council concerning 

and relating to the passage of this resolution were adopted in an open meeting of this council, 
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and that all such deliberations of this Council and any of its committees that resulted in such 

formal action, were in meetings open to the public, in compliance with all legal requirements. 

 

Section 4. This resolution is hereby declared to be an emergency measure necessary for 

the immediate preservation of the public peace, property, health, safety and welfare in the City 

and for the usual daily operation of the City for the reasons set forth and defined in the preamble 

to this resolution, and provided it receives the affirmative vote of at least five members of Coun-

cil this resolution shall take effect and be in force immediately upon its adoption by the Council 

and approval by the Mayor, or otherwise shall take effect and be in force after the earliest period 

allowed by law. 

 
 

Adopted: ____________________ ________________________________ 

   President 

 

 

 ________________________________ 

   Clerk 

 

 

Approved:  __________________ ________________________________ 

   Mayor 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Wednesday, February 17, 2016 5:18 PM
To: 'Eileen Korey'; McEwen, Colin; O'Leary, Sam
Subject: RE: Press release about Curtis Block, Medical Office Building
Attachment(s): "City Takes Ownership of the Curtis Block - KMB clean02172016.docx", "City
Takes Ownership of the Curtis Block - KMB redlined02172016.docx"

Clean and redlined versions attached.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Eileen Korey [mailto:ek@eileenkorey.com] 
Sent: Wednesday, February 17, 2016 4:59 PM
To: McEwen, Colin; O'Leary, Sam; Butler, Kevin
Subject: Re: Press release about Curtis Block, Medical Office Building

 

Colin,
 
Thanks for sending.  I would like to help enhance the messaging.  What's your
deadline?  I've got to run out to a meeting tonight.  
 
Eileen Korey
216.470.8737
ek@eileenkorey.com
www.eileenkorey.com
 

From: McEwen, Colin <Colin.McEwen@lakewoodoh.net>
Sent: Wednesday, February 17, 2016 4:25 PM
To: O'Leary, Sam; Butler, Kevin; Eileen Korey
Subject: Press release about Curtis Block, Medical Office Building
 
Hello, team.
 
Please find the attached rough draft of the press release about the Curtis Block,
Medical Office Building changing hands.
 
These were initially meant to be two separate press releases, but it makes sense to
combine them.
 
Thanks for your input.
 
-Colin
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12650 DETROIT AVENUE ● 44107 ● 216/529-6602 ● fax 216/529-5652 
Website: www.onelakewood.com 

 
City Takes Ownership of Curtis Block, 
Sells Medical Office Building, Garage 
 

*** FOR IMMEDIATE RELEASE ***  

 
As part of the recent the master agreement forged between the City, Lakewood Hospital 
Association and the Cleveland Clinic, the city has sold the professional medical office 
building and parking garage at the southwest corner of Belle and Detroit avenues to the 
Cleveland Clinic for the appraised value of $________________.  
 
The Cleveland Clinic will build its new $34 million family health center and 24/7/365 
emergency department on the site of the office building and garage. 
 
As part of the deal, the city has received title from Lakewood Hospital Association to the 
Curtis Block building at the corner of Marlowe and Detroit, which was recently 
designated a historic landmark under city ordinance.  
 
“I am pleased we’ve cleared another important step in this process of redesigning 
healthcare in Lakewood for decades to come,” said Lakewood City Council President 
Sam O’Leary. “These property transfers will continue to add to the vibrancy of downtown 
Lakewood.” 
 
The land transfers triggered the first installment of a $7 million payment by the Cleveland 
Clinic to the city for the future redevelopment of the former 5.7-acre Lakewood Hospital 
site at the southeast corner of Belle and Detroit, where the Clinic continues to operate a 
round-the-clock emergency department.  
 
In late December, the city received the proceeds of a $6.8 million sale of the medical 
facility at 850 Columbia Road in Westlake, Ohio, by Lakewood Hospital Association to 
the Cleveland Clinic.   
 
The plan to create a new health and wellness campus, first proposed in January 2015 
and negotiated to completion in December 2015, was reached after an extensive 
evaluation process by Lakewood Hospital Association trustees and Lakewood City 
Council.  The master agreement reflects community health needs, an acknowledgment 
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of the hospital’s aging facilities (some of which were nearly 100 years old), the continued 
decline in inpatient volumes and the dramatic shift in the way healthcare is delivered 
throughout the country. 
 
Other key highlights of the master agreement include: 
 

 More personalized, responsive care and services for residents based on 
comprehensive research into community health needs 

 Location of a modern family health center that creates more value for the 
downtown district and increases economic development 

 Continued access to emergency services in a fully staffed emergency 
department open 24/7/365 

 A unique community health foundation forging a long-term partnership of elected 
officials, civic leaders, health care providers and others to ensure appropriate 
and innovative health services 

 Accountability for health care providers to create effective programs that improve 
patient outcomes 

 More flexibility in the use of community assets, with increased opportunity to 
develop city-owned property 

 The promise of a vibrant new downtown district to attract employers 
 Elements that meet the special needs of the community’s diverse population 
 Reassurances of relocation for employees of Lakewood Hospital. 

 
 

### 

About City of Lakewood 
The City of Lakewood is located along the shores of Lake Erie, immediately west of Cleveland, Ohio. With a population of 
52,130, Lakewood is known for its variety of high-quality housing options from modest single-family homes to luxury 
condominiums and homes of distinct architectural design located within a national historic district. Lakewood also is home 
to more than 1,000 businesses of all sizes, including a wide variety of restaurants and retail options. Other amenities 
include a world-class public library, cultural assets such as the Beck Center for the Arts, and picturesque parks. 
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12650 DETROIT AVENUE ● 44107 ● 216/529-6602 ● fax 216/529-5652 
Website: www.onelakewood.com 

 
City Takes Ownership of Curtis Block, 
Sells Medical Office Building, Garage 
 

*** FOR IMMEDIATE RELEASE ***  

 
As part of the recent the master agreement forged between the City, Lakewood Hospital 
Association and the Cleveland Clinic, the city has sold the property of the professional 
medical office building and parking garage at the southwest corner of Belle and Detroit 
avenues to the Cleveland Clinic for the appraised value of $________________.  
 
The Cleveland Clinic will build its new $34 million family health center and 24/7/365 
emergency department on the site of the office building and garage. 
 
Also, aAs part of the deal, the city has taken possession of received title from Lakewood 
Hospital Association to the Curtis Block building at the corner of Marlowe and Detroit, 
which was recently designated a Hhistoric Llandmark under city ordinance.  
 
“I am pleased we’ve cleared another important step in this process of redesigning 
healthcare in Lakewood for decades to come,” said Lakewood City Council President 
Sam O’Leary. “We’re looking forward to continuing These property transfers will continue 
to add to the vibrancy of Ddowntown Lakewood.” 
 
The land transfers triggered city is expected to receive the first installment of the a $7 
million payment by the Cleveland Clinic to the city for the future redevelopment fund 
from the Cleveland Clinic on Mondayof the former 5.7-acre Lakewood Hospital site at 
the southeast corner of Belle and Detroit, where the Clinic continues to operate a round-
the-clock emergency department.  
 
In late December, the city received the proceeds of a $6.8 million sale of the medical 
facility at 850 Columbia Road in Westlake, Ohio, by Lakewood Hospital Association to 
the Cleveland Clinic.  Other key highlights of the master agreement include: 
 
 More personalized, responsive care and services for residents based on 
comprehensive research into community health needs 
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 Location of a modern family health center that creates more value for the 
downtown district and increases economic development 
 Continued access to emergency services in a fully staffed emergency 
department open 24/7/365 
 Creates a unique community health foundation forging a long-term partnership of 
elected officials, civic leaders, health care providers and others to ensure appropriate 
and innovative health services 
 Holds health care providers accountable for effective programs that improve 
patient outcomes 
 More flexibility in the use of community assets, with increased opportunity to 
develop city-owned property. 
 The promise of a vibrant new downtown district to attract employers 
 Meets the special needs of the community’s diverse population 
 Reassurances for current employees of Lakewood Hospital 
 
The plan to create a new health and wellness campus, first announced proposed in 
January 2015 and negotiated to completion in December 2015, was reached after an 
extensive evaluation process.  by Lakewood Hospital Association trustees and 
Lakewood City Council.  worked with consultants and conducted a Request for Proposal 
(RFP) from healthcare providers both nationally and locally. In addition, the plan The 
master agreement reflects a community health needs assessment, a review an 
acknowledgment of the hospital’s aging facilities (some of which are were nearly 100 
years old), the continued decline in inpatient volumes and the dramatic shift in the way 
healthcare is delivered throughout the country. 
 
Other key highlights of the master agreement include: 
 

 More personalized, responsive care and services for residents based on 
comprehensive research into community health needs 

 Location of a modern family health center that creates more value for the 
downtown district and increases economic development 

 Continued access to emergency services in a fully staffed emergency 
department open 24/7/365 

 Creates aA unique community health foundation forging a long-term partnership 
of elected officials, civic leaders, health care providers and others to ensure 
appropriate and innovative health services 

 Holds health care providers aAccountability forle health care providers for to 
create effective programs that improve patient outcomes 

 More flexibility in the use of community assets, with increased opportunity to 
develop city-owned property. 

 The promise of a vibrant new downtown district to attract employers 
 MeetsElements that meet the special needs of the community’s diverse 

population 
 Reassurances for current of relocation for employees of Lakewood Hospital. 

 
 

### 

About City of Lakewood 
The City of Lakewood is located along the shores of Lake Erie, immediately west of Cleveland, Ohio. With a population of 
52,130, Lakewood is known for its variety of high-quality housing options from modest single-family homes to luxury 
condominiums and homes of distinct architectural design located within a national historic district. Lakewood also is home 
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to more than 1,000 businesses of all sizes, including a wide variety of restaurants and retail options. Other amenities 
include a world-class public library, cultural assets such as the Beck Center for the Arts, and picturesque parks. 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Wednesday, December 09, 2015 7:52 PM
To: 'Brian Essi'
CC: Petrus, Jeannine; Hagan, Mary; Summers, Mike; Madigan, Mary; O'Leary, Sam; Bullock,
Tom; Anderson, David; Marx, Cynthia; Nowlin, Ryan; Juris, Shawn
Subject: RE: Proposal/Agreement Concerning Lakewood Hospital
Attachment(s): "Ordinance authorizing 2015 Lakewood healthcare masteragreement.pdf"

Mr. Essi:
 
All papers given to councilmembers on Dec. 6 were privileged attorney-client
communications and will thus not be produced.
 
The agreed-upon key highlights of the master agreement and the ordinance considered
by council on Dec. 7 are attached to this email in one document.
 
Your third request is overbroad but nevertheless we believe the only documents
considered by Council on Dec. 7 that were related to the hospital are attached (in one
PDF).
 
Best wishes,
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Brian Essi [mailto:bjessi@sbcglobal.net] 
Sent: Monday, December 07, 2015 1:42 PM
To: Butler, Kevin; Hagan, Mary; Summers, Mike; Madigan, Mary; O'Leary, Sam; Bullock, Tom; Anderson,
David; Marx, Cynthia; Nowlin, Ryan; Juris, Shawn
Cc: Petrus, Jeannine
Subject: Re: Proposal/Agreement Concerning Lakewood Hospital

 

Dear Director Butler,

 

Please produce copies of all public records delivered to Councilmembers on December 6, 2015. 

 

Please produce public records containing any draft, signed or unsigned agreement or proposal 

or  concerning Lakewood Hospital that was or may have been discussed, approved or agreed to

by Lakewood Hospital Association  (LHA) or any committee of LHA  and/or the Cleveland Clinic

this week.

 

Please produce public records containing any draft, signed or unsigned agreement or proposal

or document concerning Lakewood Hospital that will or may be the subject of the City Council

Meeting to be held on December 7, 2015.

 

Please produce public records concerning Lakewood Hospital that will or may be the subject of

any reading at the City Council Meeting to be held on December 7, 2015.

 

 

 

Brian J. Essi
Cell 216-346-3434

 

 

LKWD-PRR231_001496

LKWD-PRR231_001496



 

 

From: Brian Essi <bjessi@sbcglobal.net>
To: "Butler, Kevin" <Kevin.Butler@lakewoodoh.net>; "Hagan, Mary" <Mary.Hagan@lakewoodoh.net>; "Summers,
Mike" <Mike.Summers@lakewoodoh.net>; "Madigan, Mary" <Mary.Madigan@lakewoodoh.net>; "O'Leary, Sam"
<Sam.OLeary@lakewoodoh.net>; "Bullock, Tom" <Tom.Bullock@lakewoodoh.net>; "Anderson, David"
<David.Anderson@lakewoodoh.net>; "Marx, Cynthia" <cindy.marx@lakewoodoh.net>; "Nowlin, Ryan"
<Ryan.Nowlin@lakewoodoh.net>; "Juris, Shawn" <Shawn.Juris@lakewoodoh.net> 
Cc: "Petrus, Jeannine" <Jeannine.Petrus@lakewoodoh.net>
Sent: Friday, December 4, 2015 11:07 AM
Subject: Re: Proposal/Agreement Concerning Lakewood Hospital

 

 

 Dear Director Butler and President Madigan,

 

Please produce public records containing any draft, signed or unsigned agreement or proposal 

or  concerning Lakewood Hospital that was or may have been discussed, approved or agreed to

by Lakewood Hospital Association  (LHA) or any committee of LHA  and/or the Cleveland Clinic

this week.

 

Please produce public records containing any draft, signed or unsigned agreement or proposal

or document concerning Lakewood Hospital that will or may be the subject of the City Council

Meeting to be held on December 7, 2015.

 

Please produce public records concerning Lakewood Hospital that will or may be the subject of

any reading at the City Council Meeting to be held on December 7, 2015.

 

Sincerely,
 

Brian J. Essi
Cell 216-346-3434

 

 

 

 

 

From: Brian Essi <bjessi@sbcglobal.net>
To: "Butler, Kevin" <Kevin.Butler@lakewoodoh.net>; "Hagan, Mary" <Mary.Hagan@lakewoodoh.net>; "Summers,
Mike" <Mike.Summers@lakewoodoh.net>; "Madigan, Mary" <Mary.Madigan@lakewoodoh.net>; "O'Leary, Sam"
<Sam.OLeary@lakewoodoh.net>; "Bullock, Tom" <Tom.Bullock@lakewoodoh.net>; "Anderson, David"
<David.Anderson@lakewoodoh.net>; "Marx, Cynthia" <cindy.marx@lakewoodoh.net>; "Nowlin, Ryan"
<Ryan.Nowlin@lakewoodoh.net>; "Juris, Shawn" <Shawn.Juris@lakewoodoh.net> 
Cc: "Petrus, Jeannine" <Jeannine.Petrus@lakewoodoh.net>
Sent: Tuesday, December 1, 2015 12:28 PM
Subject: Agreement With LHA/CCF

 

 Dear Director Butler,

 

Please produce any signed or unsigned agreement concerning Lakewood Hospital that was or

may have been approved or agreed to by Lakewood Hospital Association  (LHA) or any

committee of LHA  and/or the Cleveland Clinic on November 30, 2015.

 

Brian J. Essi
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Brian J. Essi
Cell 216-346-3434

 

 

 

 

 

From: Brian Essi <bjessi@sbcglobal.net>
To: "Butler, Kevin" <Kevin.Butler@lakewoodoh.net>; "Hagan, Mary" <Mary.Hagan@lakewoodoh.net>; "Summers,
Mike" <Mike.Summers@lakewoodoh.net>; "Madigan, Mary" <Mary.Madigan@lakewoodoh.net>; "O'Leary, Sam"
<Sam.OLeary@lakewoodoh.net>; "Bullock, Tom" <Tom.Bullock@lakewoodoh.net>; "Anderson, David"
<David.Anderson@lakewoodoh.net>; "Marx, Cynthia" <cindy.marx@lakewoodoh.net>; "Nowlin, Ryan"
<Ryan.Nowlin@lakewoodoh.net>; "Juris, Shawn" <Shawn.Juris@lakewoodoh.net> 
Cc: "Petrus, Jeannine" <Jeannine.Petrus@lakewoodoh.net>
Sent: Tuesday, December 1, 2015 7:59 AM
Subject: Surgical Development Partners

 

 Dear Director Butler,

 

Please produce all public records containing communications from Surgical Development

Partners to City of Lakewood officials or elected leaders concerning Lakewood Hospital and/or

850 Columbia Road from November 23, 2015 through November 30, 2015.

 

 

 

 

Brian J. Essi
Cell 216-346-3434
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ORDINANCE NO. 49-15      BY: 
 
 
 AN ORDINANCE to take effect immediately provided it receives the affirmative vote of 
at least five members of Council, or otherwise to take effect and be in force after the earliest 
period allowed by law, authorizing the execution and delivery of an agreement by and between 
the City of Lakewood, Ohio, a municipal corporation and political subdivision in and of the State 
of Ohio (the “City”), the Lakewood Hospital Association, an Ohio nonprofit corporation 
(“LHA”), and The Cleveland Clinic Foundation, an Ohio nonprofit corporation (the “Clinic”); 
and authorizing and approving related matters. 
 

WHEREAS, this Council recognizes that healthcare delivery is moving away from a 
hospital-based model focused on “sick care” to a population-based model of comprehensive 
healthcare; and 

 
WHEREAS, consistent with this understanding, the City, LHA and the Clinic have a 

shared vision to invest in comprehensive ambulatory (outpatient)-based programs, wellness 
activities and outreach services that will help people live healthier lives and treat health 
conditions early so as to prevent chronic disease, with the primary focus of these investments 
being a new family health center owned and operated by the Clinic and a new community health 
foundation; and 

 
WHEREAS, after an extensive period of due diligence and public input, this Council has 

determined that it is in the best interests of the residents and taxpayers of the City that a master 
agreement between the City, LHA and the Clinic be entered into, in substantially the same form 
attached hereto as Exhibit 1 (“Master Agreement”), as approved by the Director of Law, and in 
the spirit of the key highlights of the Master Agreement attached hereto as Exhibit 2, in order to 
carry out this shared vision; and 

 
WHEREAS, pursuant to the Constitution of the State of Ohio, the Ohio Revised Code 

and the Second Amended Charter of the City of Lakewood, municipalities have the power to 
enact laws that are for the health, safety, welfare, comfort and peace of the citizens of the 
municipality, and to provide for local self-government; and 

 
WHEREAS, this Council by a vote of at least five of its members determines that this 

ordinance is an emergency measure, and that this ordinance shall take effect immediately, as set 
forth in Article III, Sections 10 and 13 of the Second Amended Charter of the City of Lakewood, 
and that it is necessary for the immediate preservation of the public property, health and safety, 
and to provide for the usual daily operation of municipal departments in that the parties wish to 
effectuate the terms of the Master Agreement immediately in order to preserve the assets of and 
maximize the benefits to the parties; now, therefore 

 
BE IT ORDAINED BY THE CITY OF LAKEWOOD, OHIO: 
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Section 1.  The City authorizes the execution and delivery of the Master Agreement by 
and between the City, LHA and the Clinic in substantially the same form attached hereto as 
Exhibit 1, as approved by the Director of Law.  

 
Section 2. The Mayor is hereby authorized and directed to execute the Master 

Agreement, and any and all among the Mayor, President of Council, Director of Finance, 
Director of Law and Director of Planning and Development are hereby authorized and directed 
to execute such other related and ancillary documents, including those related to closing, and to 
take such other actions as are necessary and appropriate to give effect to the Master Agreement 
and any other related and ancillary documents. 

 
Section 3.  All provisions of Chapter 155 of the Codified Ordinances with respect to the 

sale or lease of City-owned property are deemed to have been met or superseded by this 
ordinance inasmuch as that chapter may apply to the real property transactions contemplated 
under the terms of the Master Agreement. 

  
Section 4.  To the extent this ordinance is inconsistent with any other ordinance or 

resolution previously adopted by Council with respect to the provision or operation of Lakewood 
Hospital, the purchase of property by the City or the sale or lease of property owned by the City, 
this ordinance is meant to and shall supersede such previously-adopted legislation.  

 
Section 5.  It is found and determined that all formal actions of this Council concerning 

and relating to the passage of this Ordinance were adopted in an open meeting of this Council, 
and that all such deliberations of this Council and of any of its committees that resulted in such 
formal action were in meetings open to the public, in compliance with all legal requirements. 

 
Section 6.  This ordinance is hereby declared to be an emergency measure necessary for 

the immediate preservation of the public peace, property, health, safety and welfare in the City 
and for the usual daily operation of the City for the reasons set forth and defined in the preamble 
to this ordinance, and provided it receives the affirmative vote of at least five members of 
Council this ordinance shall take effect and be in force immediately, or otherwise shall take 
effect and be in force after the earliest period allowed by law. 

 
 
Adopted: ____________________ _______________________________ 
   PRESIDENT 
 
 
   _______________________________ 
   CLERK 
 
 
Approved: ___________________  _______________________________ 
   MAYOR 
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EXHIBIT 1 

 
Master Agreement 

 
(See following pages) 

 
(To be provided) 
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EXHIBIT 2 

 
Key Highlights of Master Agreement 

 
(See following pages) 
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FUTURE OF HEALTHCARE IN LAKEWOOD 

Key Highlights of Master Agreement 

Summarized below are the key highlights of a proposed binding agreement (the “Master 

Agreement”) that have been discussed among the City of Lakewood (the “City”), Lakewood 

Hospital Association (“LHA”) and the Cleveland Clinic Foundation (the “Clinic”) to address 

the future healthcare needs of the City of Lakewood and the related goals described below. 

Subject to approval by Lakewood City Council, with the consent and agreement of the Mayor of 

Lakewood, LHA and the Clinic, the parties anticipate entering into a Master Agreement along 

the terms outlined in this summary.  

1. Shared Vision – The City, LHA and the Clinic share the understanding that healthcare 
delivery is moving away from a hospital-based model focused on “sick care” to a 
population-based model of comprehensive healthcare.  Consistent with this 
understanding, the City, LHA and the Clinic desire to invest in comprehensive 
ambulatory (outpatient)-based programs, wellness activities and outreach services that 
will help people live healthier lives and treat health conditions early so as to prevent 
chronic disease.  The primary focus of these investments will be a new family health 
center owned and operated by the Clinic (the “Lakewood Family Health Center”) and a 
new community health foundation. 

2. Construction and Operation of Lakewood Family Health Center 

a. Construction and Location – The Clinic will commit approximately $34 million 
in capital to the construction of the Lakewood Family Health Center, which will 
consist of approximately 62,100 square feet located on the approximately 1.7 acre 
site of the existing Professional Office Building and Parking Garage located on 
the southwest corner of Belle and Detroit Avenues (the “FHC Site”).  The Clinic 
contemplates that the Lakewood Family Health Center will embrace 
architecturally noteworthy design, consistent with the innovative and 
comprehensive design aesthetic adopted by the Clinic beginning in 2008. The 
Lakewood Family Health Center’s planned architectural style and building layout 
are intended to create a calming environment for patients and their families and to 
be sensitive to patient, family, and staff needs. The structure is intended to serve 
as a primary component of a vibrant new Lakewood business district.  The parties 
contemplate a construction schedule that would allow the Lakewood Family 
Health Center to open by June 2018. This schedule  assumes no unexpected 
delays and requires the cooperation and commitment of all parties in a spirit of 
partnership. 

b. Commitment to Population Health Management – The Lakewood Family Health 
Center’s activities will include a focus on population health management 
programs aimed at improving the health of the Lakewood Family Health Center’s 
patients and the community that the Lakewood Family Health Center serves.  The 
parties contemplate creating population health management programs through 
partnerships with City government and the community related to outreach 
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programs and home health care models. As part of the commitment to population 
health management, the Clinic and the City contemplate reporting on population 
health statistics and metrics compiled by the Clinic in connection with the 
Lakewood Family Health Center’s operations. 

c. Emergency Department and Other Services to be Provided – The parties 
recognize that there is a present need for an emergency department in Lakewood 
on a 24 hours a day, 7 days a week, 365 days a year basis.  The Clinic will address 
this need upon the opening of the Lakewood Family Health Center.  The Clinic 
further contemplates that the services available at the Lakewood Family Health 
Center will initially consist of the services described on Exhibit A.  Additionally, 
the Clinic will incorporate Lakewood into regularly performed community health 
needs assessments. 

d. Family Residency Program – Promptly after the opening of the Lakewood Family 
Health Center, the family residency program currently located at Fairview 
Hospital will be relocated to the Lakewood Family Health Center. For so long as 
the Clinic operates a family medicine residency program, the Clinic will operate a 
family medicine residency program at the Lakewood Family Health Center’s 
campus while the Clinic owns and operates the Lakewood Family Health Center.  

e. LGBT Primary Care Clinic – As part of the population health model embraced by 
the Lakewood Family Health Center, the Clinic will establish an LGBT-focused 
primary care clinic within the Lakewood Family Health Center and will make the 
Lakewood Family Health Center its Westside hub for LGBT care and referrals. 

f. Mobile Stroke Unit – The Clinic’s mobile stroke unit is acclaimed for its 
innovative, high-tech approach to the diagnosis and rapid treatment of strokes.  
Subject to negotiation of the required protocols, the Clinic will provide Lakewood 
with access to the mobile stroke unit.  The deployment of the Clinic’s mobile 
stroke unit within the City will reinforce the City’s status as a local leader in 
stroke care.   

g. Community Involvement – The Clinic will create a community advisory panel to 
support the Lakewood Family Health Center by providing advice and counsel to 
the Medical Director of the Lakewood Family Health Center. 

3. Community Health Foundation 

a. Initial Contribution – $24.4 million will be contributed to a new community 
health foundation to support future healthcare needs in Lakewood.   This 
contribution is intended to be funded by the value of LHA’s assets as of its 
dissolution. To the extent LHA assets upon dissolution are not sufficient to fund 
the full commitment, the Clinic will fund any difference between remaining LHA 
assets and the $24.4 million commitment. The $24.4 million contribution will be 
paid to the new foundation on the following schedule: $200,000 on or before 
March 31, 2016 to fund the initial creation of the foundation; $7.6 million 
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contributed on the opening date of the Lakewood Family Health Center; $4.3 
million contributed on the second anniversary of the opening; $4.1 million 
contributed on the fourth anniversary of the opening; $4.1 million contributed on 
the sixth anniversary of the opening; $4.1 million contributed on the eighth 
anniversary of the opening.  The financial terms expressed above are premised 
upon a timely cessation of inpatient operations at the Lakewood Hospital.  To 
ensure that these intentions are met, if LHA is unable to cease inpatient operations 
by an agreed upon date in early 2016 after the effective date of the Master 
Agreement due to action taken by a judicial or quasi-judicial body or a 
governmental body or agency (other than a governmental body or agency whose 
primary function is oversight of health care providers) and the operations of 
Lakewood Hospital generate an EBIDA loss, the $24,400,000 payment obligation 
will be reduced by the aggregate amount of such EBIDA losses incurred between 
the agreed upon date and the cessation of Lakewood Hospital’s inpatient 
operations. 

b. Annual Contribution from the Clinic – Commencing with the opening of the 
Lakewood Family Health Center, the Clinic will make annual contributions of 
$500,000 to the community health foundation for 16 years.  

c. Use of Community Health Foundation Funds – Use of the funds contributed to the 
community health foundation shall be at the foundation’s discretion, subject to the 
bylaws and other guidelines of the foundation. The foundation will establish a 
mutually agreeable approach with respect to naming rights and first refusal rights 
associated with programming funded using the Clinic’s annual contributions or 
partial distributions of such funds. The Clinic will have the reasonable rights to 
name programs funded using the Clinic’s annual contributions and a right of first 
refusal on programming funded using the Clinic annual contributions.  

d. Governance – Promptly following execution of the Master Agreement, the City 
and LHA will jointly agree upon a process for the formation of the community 
health foundation, the development of the governing documents and the selection 
of the initial board. The board of the community health foundation shall not 
exceed 21 voting members.  The Clinic will have the right to appoint up to 2 
voting members to the board. 

4. Hospital and LHA Wind Down 

a. Wind down of Lakewood Hospital; Continuation of Emergency Department – 
Following the execution of the Master Agreement, LHA and the Clinic will 
commence the termination of services (excluding emergency department services 
and certain outpatient services) at Lakewood Hospital and the wind down and 
dissolution of LHA. LHA will continue to operate an emergency department 
(including emergency room and related ancillary services) at Lakewood Hospital 
on a 24/7/365 basis until the emergency department (including emergency room) 
at the Lakewood Family Health Center is open and operating.  LHA also 
contemplates continuing to provide some outpatient services at Lakewood 
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Hospital following the cessation of inpatient hospital operations, including 
diabetes care services, congestive heart failure clinic and certain cardio 
pulmonary services. 

b. Control of Wind Down – The wind down will occur pursuant to the guiding 
principles for the wind down described in the Master Agreement.  The wind down 
plan shall instruct the Clinic to wind down Lakewood Hospital’s operations 
(excluding emergency department services and certain outpatient services) as 
quickly as practicable, taking into consideration patient safety and the 
preservation of LHA’s assets.  The manner and timing of the wind down shall be 
determined solely by the Clinic in consideration of its promises pertaining to the 
new community health foundation.  LHA will be the recipient of all revenues and 
incur all expenses, whether direct or allocated, associated with the continuing 
existence of LHA between the execution of the Master Agreement and the 
ultimate dissolution of LHA.   

c. Lease Payments – Until the opening of the Lakewood Family Health Center and 
vacation by LHA of the Lakewood Hospital property, LHA will continue to make 
the additional payments due under the existing lease up to a maximum of 
$2,877,500.   

d. LHA Assets and Obligations – As described more fully in the Master Agreement, 
LHA will bear all costs of terminating and winding down its patient and other 
operations at the current Lakewood Hospital site and all costs of demolition to 
prepare the land west of Belle Avenue for the construction of the Lakewood 
Family Health Center, up to the maximum amount of LHA’s net asset value, less 
the Excluded Assets (defined below). The parties acknowledge and agree that (i) 
the current wind down budget may exceed the remaining LHA assets and (ii) 
LHA may incur additional losses prior to and during the wind down. The Clinic 
has agreed to fund any shortfall in LHA assets out of the Clinic assets, which 
constitutes a significant assumption of risk by the Clinic. Upon the completion of 
the wind down, all remaining LHA assets will be transferred to the Clinic, except 
for the excluded assets described on Exhibit B (the “Excluded Assets”), and the 
Clinic will retain the obligation to fund the community health foundation and the 
redevelopment reserve to the City out of the LHA assets or its own assets, as well 
as any other LHA obligations that may survive its dissolution, including 
severance payments and pension obligations. 

e. Employees – If circumstances arising from the transactions related to the Master 
Agreement result in the job of a Lakewood Hospital employee or a Clinic 
employee working at the Lakewood Hospital being eliminated, the Clinic will 
offer such individual another job opportunity within the Clinic’s health system.   
The Clinic’s human resource team will work with such individuals to provide 
information and guidance about opportunities at Clinic health system locations, 
including the proposed Lakewood Family Health Center. Such individuals will be 
given top priority for open positions within the Clinic’s health system. 
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f. Insurance Protection – In consideration for insurance premiums with an estimated 
fair market value of $2.5 million paid by or allocated to LHA, the Clinic will 
provide insurance protection (indemnity and defense), including professional 
liability and directors and officer insurance, for the officers, trustees, employees 
and other agents of LHA for LHA occurrences both prior to and subsequent to the 
wind down and dissolution of LHA. 

g. Documentation – Upon the execution of the Master Agreement, the existing lease 
between the City and LHA will be modified as necessary to reflect the terms and 
understandings of the Master Agreement.   

5. Transfer of Real Estate 

a. Existing Hospital Site and Related Hospital Property – The City will retain 
ownership of the existing Lakewood Hospital site and all other property currently 
leased to LHA (other than the Professional Office Building and Belle Garage, as 
described below).  The Lakewood Hospital site (consisting of approximately 5.7 
acres) will be available for redevelopment.   

b. FHC Site – Promptly following execution of the Master Agreement, the Clinic 
will purchase the FHC Site for fair market value, to be determined by an appraiser 
acceptable to the City and the Clinic, who will value the sites as vacant land. The 
costs associated with the demolition of the existing Professional Office Building 
and Belle Garage will be part of the LHA wind down budget.  The Clinic will 
coordinate the relocation of existing tenants in the Professional Office Building 
and will work collaboratively with the City to successfully transition independent 
physicians and other tenants of the Professional Office Building to new locations. 
Costs incurred in connection with relocation of Professional Office Building 
tenants will be included in the LHA wind down budget. 

c. City Repurchase Option – If the Clinic elects to sell the Lakewood Family Health 
Center property, the City will have an option to repurchase the land or the land 
and buildings. 

d. 850 Columbia Road – Promptly following execution of the Master Agreement, 
LHA will convey the 850 Columbia Road property to the Clinic for $8.2 million.  
In recognition of the transactions contemplated by the Master Agreement, LHA 
will direct the Clinic to pay the proceeds of this sale to the City.   The Clinic will 
pay $6.8 million (the appraised value in the Summer of 2015) at the closing of the 
sale agreement and the additional $1.4 million will be evidenced by a note 
payable upon the opening of the Lakewood Family Health Center.   

e. Curtis Block Building – Promptly following the closing sale of the FHC Site, 
LHA will convey title to the Curtis Block building to the City for $1. 

6. Parking for Lakewood Family Health Center 
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a. Onsite and Adjacent Parking – The Clinic contemplates constructing a parking 
structure on the Lakewood Family Health Center property that will accommodate 
approximately 120 parking spots.  To the extent available following wind down, 
$2.5 million of LHA’s assets will be used to finance the construction of such 
structure.  In addition, the City will lease the existing Emergency Department lot 
on the east side of Belle Avenue (expanded and reconfigured to provide 75 
parking spaces) to the Clinic at fair market rental rates that reflect the parties’ 
responsibilities (e.g., security and maintenance, etc.). In certain circumstances to 
be specified in the Master Agreement, the number of parking spaces in the lease 
between the City and the Clinic may be reduced from 75 parking spaces if 
reasonably acceptable alternative parking becomes available.  

b. Additional Parking – The Clinic contemplates making additional arrangements to 
accommodate its employee parking needs. 

7. Redevelopment of Hospital Site 

a. Demolition/Redevelopment Fund – The City will be paid $7 million for the 
demolition and/or redevelopment of the Hospital building and other structures on 
the Lakewood Hospital site.  This amount will be transferred to the City by LHA 
and/or the Clinic (using LHA funds to the extent available) as follows: $500,000 
on the date of the transfer of the FHC Site to the Clinic and the remaining $6.5 
million will be funded on the opening of the Lakewood Family Health Center. 

b. Access to Hospital Site – During the wind down period, the City will have 
reasonable access to the Lakewood Hospital building in order to evaluate 
demolition and redevelopment options, provided such access will not interfere 
with patient care or materially interfere with any other ongoing operations at the 
site. 

c. Use Protection – In exchange for the operation of the Lakewood Family Health 
Center, the City will agree that for so long as the Clinic operates the Lakewood 
Family Health Center, the 5.7 acre Lakewood Hospital site will be restricted to 
provide that (i) no general, oncology or specialty hospital (as defined by the Joint 
Commission) may be operated and (ii) no organization that owns, operates or 
manages one or more general, oncology or specialty hospitals will be permitted to 
operate or manage a health care facility or service or have signage identifying 
such organization will be permitted on the 5.7 acre Lakewood Hospital Site. The 
limitation in subparagraph (ii) would not restrict the activities of independent 
physician groups, licensed provider groups or other non-health care system 
providers (i.e. an organization that owns operates or manages a general, oncology 
or specialty hospital). The use limitation will be effective only as long as the 
Clinic operates the Lakewood Family Health Center and, if the Clinic ceases 
operation of a 24/7/365 emergency room at the Lakewood Family Health Center, 
the restriction will be amended to allow another party to operate an emergency 
room on the 5.7 acre Lakewood Hospital site.    
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8. Miscellaneous 

a. Transportation – Promptly following execution of the Master Agreement, the 
City and the Clinic will collaborate on an application for a planning grant from 
the Lakewood Hospital Foundation or any other foundation agreed to by the 
parties to address transportation needs during the transition and following the 
opening of the Lakewood Family Health Center. 

b. Insurance Programs – The City will include among its employee benefits at least 
one health plan with Tier I and/or preferred provider access to the Clinic to the 
extent reasonably practicable. 

c. FHC Construction – The Master Agreement contains provisions to address the 
unlikely event that the FHC is not constructed due to the default of any of the 
parties or due to causes beyond the control of the parties. 

 

#11939607 
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EXHIBIT A 

 

Description of Initially Contemplated Services 

 

Emergency Department (24/7/365) 
Family Medicine/Pediatrics 
Women’s Health (incl. Midwifery) 
Diabetes Care 
Musculoskeletal Care 
Ophthalmology /Optometry 
Brain Health/ Behavioral Health 
Pulmonology 
Neurology 
Cardiac Care 
Geriatrics 
Digestive Diseases 
Chronic Disease Clinics 
Pharmacy 
Physical/Occupational Therapy 
Primary Care featuring an advanced medical home model 
Radiology and Lab Services 
Home Care coordinated with Fairview Hospital 
eVisits/My Chart  
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EXHIBIT B 

Excluded Assets 

 Curtis Block building 

 All real property leased from the City (other than the Professional Office Building and 
the Belle Garage) 

 LHA’s “Beneficial interest in Lakewood Hospital Foundation, Inc.” as reflected on the 
LHA balance sheet 

 All residential properties owned by LHA and not leased from the City 

 All plaques, donor walls and works of art located within Lakewood Hospital that are not 
owned by the Clinic and specified as excluded on a schedule to the Master Agreement 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Wednesday, February 03, 2016 10:18 PM
To: 'Brian Essi'; Petrus, Jeannine; Hagan, Mary
CC: Summers, Mike; O'Leary, Sam; Nowlin, Ryan; Anderson, David; Marx, Cynthia; Bullock,
Tom; Litten, John; O'Malley, Daniel; Swallow, Jennifer
Subject: RE: Public Records Request Concerning Wind-Down Costs, RFPs and Bankruptcy

Mr. Essi,
 
We have responded to your Dec. 13 8:35 a.m. records request.  We are working on a
response to your Dec. 13 9:15 a.m. records request.
 
I’ve reproduced your Jan. 9 2:54 p.m. and Dec. 13 1:45 p.m. records requests below for
clarity, and have responded following each one:
 
1.       All records of communication of a threat by Lakewood Hospital Association (LHA) or

any representative of LHA that LHA might file for bankruptcy protection.  Response:
We cannot produce LHA records that are not public records.  To the extent you mean
records of communication of a threat by LHA to the city that LHA might file for
bankruptcy protection, we have found no such written records.  Otherwise, please see
the record linked here:  http://www.onelakewood.com/wp-
content/uploads/2015/09/CLEVELAND-11915319-v1-Lakewood_FAQ-KMB-09042015-
1.pdf

 
2.       All records of communication by LHA or any representative of LHA to any Lakewood

City official or Lakewood elected leader that LHA would resist any effort by City Council
to conduct a public bidding, listing, request for proposal and/or marketing of any or all
of the assets used in the conduct of Lakewood Hospital.  Response: To the extent
you mean records of communication of a threat by LHA to the city that LHA might
resist a city-council-led effort to conduct public bidding of assets “used in the conduct
of Lakewood Hospital,” I do not believe we have any such written records.  However, I
should note generally that any requests requiring us to interpret words in order to
decipher their meaning — for example, assets used in the conduct of the hospital —
do not obligate our response.  We do not routinely organize our records, for example,
based on whether they convey a representation related to resisting efforts to conduct
public bidding.

 
3.       All records of communication by any elected official requesting that LHA conduct a

bidding, listing, request for proposal and/or marketing concerning any or all of the
assets used in the conduct of Lakewood Hospital. Response:  Same response as No.
2 above.

 
4.       All records of communication whereby LHA responded to any communication by any

elected official requesting that LHA conduct a bidding, listing, request for proposal
and/or marketing concerning any or all of the assets used in the conduct of Lakewood
Hospital.    Response:  Same response as No. 2 above.  

 
5.       All records concerning the potential of LHA filing for bankruptcy.  Response: To the

link I provide in response to No. 1 above is responsive to this request, please see that
document.  I should note your request seeks records “concerning” another thing.  We
do not routinely organize all records based on whether they concern another
document or thing, and so we cannot be certain our response fully fulfills your
requests.  

 
6.       All public records that are the basis of Mayor Summers' statements as reported on

page E2 of the Plain Dealer dated 12/13/15 to wit "$12 million of the hospital's $78
million in wind down costs would be borne by the Clinic" and on page A2 of the Plain
Dealer dated 12/13/15 to wit: "the Clinic could end up spending $12 million toward
the $78 million in wind down costs."  Response: The city bears no written record of
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the Cleveland Clinic’s or LHA’s wind-down costs, although much information was
exchanged during the parties’ negotiation of the master agreement.

 
7.       All public record concerning estimated and/or anticipated wind-down costs for closing

and winding down Lakewood Hospital per the terms of the proposed Master
Agreement published on the City website May 10, 2015.  Response: To the extent
you mean published on the city website December 10, 2015, the city bears no written
record of the Cleveland Clinic’s or LHA’s wind-down costs, although much information
was exchanged during the parties’ negotiation of the master agreement.  I should
note your request seeks records “concerning” another thing.  We do not routinely
organize all records based on whether they concern another document or thing, and
so we cannot be certain our response fully fulfills your requests.  

 
8.       All public record concerning estimated and/or anticipated wind-down costs for closing

and winding down Lakewood Hospital.  Response: The city bears no written record of
the Cleveland Clinic’s or LHA’s wind-down costs, although much information was
exchanged during the parties’ negotiation of the master agreement.  I should note
your request seeks records “concerning” another thing.  We do not routinely organize
all records based on whether they concern another document or thing, and so we
cannot be certain our response fully fulfills your requests.  

 
9.       All public record concerning estimated and/or anticipated wind-down costs for closing

and winding down Lakewood Hospital that may be borne by the Cleveland Clinic. 
Response: The city bears no written record of the Cleveland Clinic’s or LHA’s wind-
down costs, although much information was exchanged during the parties’
negotiation of the master agreement. I should note your request seeks records
“concerning” another thing.  We do not routinely organize all records based on
whether they concern another document or thing, and so we cannot be certain our
response fully fulfills your requests.  

 
This completes our response to your requests of Jan. 9 2:54 p.m. and Dec. 13 1:45 p.m.
 
Best wishes,
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Brian Essi [mailto:bjessi@sbcglobal.net] 
Sent: Saturday, January 09, 2016 2:54 PM
To: Butler, Kevin; Petrus, Jeannine; Hagan, Mary
Cc: Summers, Mike; O'Leary, Sam; Nowlin, Ryan; Anderson, David; Marx, Cynthia; Bullock, Tom; Litten,
John; Dan O'Malley; Mary Madigan; Shawn Juris
Subject: Re: Public Records Request Concerning Wind-Down Costs, RFPs and Bankruptcy

 

Dear Director Butler,

 

Please see below my records request from December 13, 2015, that I believe has never been

fulfilled and I reassert herein as if fully rewritten.

 

In addition, please produce the following public records:

 

1.  All records of communication of a threat by Lakewood Hospital Association (LHA) or any

representative of LHA that LHA might file for bankruptcy protection;

2.  All records of communication by LHA or any representative of LHA to any Lakewood City

official or Lakewood elected leader that LHA would resist any effort by City Council to conduct a

public bidding, listing, request for proposal and/or marketing of any or all of the assets used in the
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conduct of Lakewood Hospital;

3.  All records of communication by any elected official requesting that LHA conduct a bidding,

listing, request for proposal and/or marketing concerning any or all of the assets used in the

conduct of Lakewood Hospital;

4. All records of communication whereby LHA responded to any communication by any elected

official requesting that LHA conduct a bidding, listing, request for proposal and/or marketing

concerning any or all of the assets used in the conduct of Lakewood Hospital;

5. All records concerning the potential of LHA filing for bankruptcy.

 

 

Sincerely,

 

Brian J. Essi

Cell 216-346-3434

  

 

 

From: Brian Essi <bjessi@sbcglobal.net>
To: Kevin Butler <kevin.butler@lakewoodoh.net>; Jeannine Petrus <jeannine.petrus@lakewoodoh.net>; Mary Hagan
<mary.hagan@lakewoodoh.net> 
Cc: Mike Summers <mike.summers@lakewoodoh.net>; Sam O'Leary <sam.oleary@lakewoodoh.net>; Ryan Nowlin
<ryan.nowlin@lakewoodoh.net>; David Anderson <david.anderson@lakewoodoh.net>; Cynthia Marx
<cindy.marx@lakewoodoh.net>; Mary Madigan <mary.madigan@lakewoodoh.net>; Tom Bullock
<tom.bullock@lakewoodoh.net>; Shawn Juris <shawn.juris@lakewoodoh.net>
Sent: Sunday, December 13, 2015 1:45 PM
Subject: Re: Public Records Request Concerning Wind-Down Costs

 

 Dear Director Butler, Mayor Summers, Thomas Bullock and Mary Madigan,

 

 

Kindy produce the following public records:

 

1.  All public records that are the basis of Mayor Summers' statements as reported on page E2 of

the Plain Dealer dated 12/13/15 to wit "$12 million of the hospital's $78 million in wind down

costs would be borne by the Clinic" and on page A2 of the Plain Dealer dated 12/13/15 to wit:

"the Clinic could end up spending $12 million toward the $78 million in wind down costs."

 

2.   All public record concerning estimated and/or anticipated wind-down costs for closing and

winding down Lakewood Hospital per the terms of the proposed Master Agreement published on

the City website May 10, 2015,

 

3. All public record concerning estimated and/or anticipated wind-down costs for closing and

winding down Lakewood Hospital.

 

4. All public record concerning estimated and/or anticipated wind-down costs for closing and

winding down Lakewood Hospital that may be borne by the Cleveland Clinic.

 

Sincerely,

 

Brian J. Essi

Cell 216-346-3434
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From: Brian Essi <bjessi@sbcglobal.net>

To: Kevin Butler <kevin.butler@lakewoodoh.net>; Jeannine Petrus

<jeannine.petrus@lakewoodoh.net>; Mary Hagan <mary.hagan@lakewoodoh.net> 

Cc: Mike Summers <mike.summers@lakewoodoh.net>; Sam O'Leary

<sam.oleary@lakewoodoh.net>; Ryan Nowlin <ryan.nowlin@lakewoodoh.net>; David Anderson

<david.anderson@lakewoodoh.net>; Cynthia Marx <cindy.marx@lakewoodoh.net>; Mary

Madigan <mary.madigan@lakewoodoh.net>; Tom Bullock <tom.bullock@lakewoodoh.net>;

Shawn Juris <shawn.juris@lakewoodoh.net>

Sent: Sunday, December 13, 2015 9:15 AM

Subject: Re: Public Records Request Concerning FHC Site Sale Agreement

 

 Dear Director Butler,

 

Please produce the following public records:

 

1. The Title Commitment dated November 13, 2015 referred to in Section 5(b) of the FHC Site

Sale Agreement.

 

2. The "survey" and the "lot split/consolidation plat" and/or any drafts of either of these

documents which are referred to in the footnote on page G-1 of the FHC Site Sale Agreement.

 

3. All correspondence and communications by and among any City official or employee and First

American Title Company and any Cuyahoga County Official or employee which correspondence

and/or communications concern the planning and/or preparation for the transactions

contemplated by the FHC Site Sale Agreement or any previous daft thereof, including the Lot

Split Approval contemplated thereby.

 

4.  Any records containing or referring to a projected, estimated or anticipated completion date of

the Lot Split Approval referred to in the FHC Site Sale Agreement.

 

Sincerely, 

 

Brian J. Essi

Cell 216-346-3434

 

 

 

 

 

From: Brian Essi <bjessi@sbcglobal.net>

To: Kevin Butler <kevin.butler@lakewoodoh.net>; Jeannine Petrus

<jeannine.petrus@lakewoodoh.net>; Mary Hagan <mary.hagan@lakewoodoh.net> 

Cc: Mike Summers <mike.summers@lakewoodoh.net>; Sam O'Leary

<sam.oleary@lakewoodoh.net>; Ryan Nowlin <ryan.nowlin@lakewoodoh.net>; David Anderson

<david.anderson@lakewoodoh.net>; Cynthia Marx <cindy.marx@lakewoodoh.net>; Mary
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Madigan <mary.madigan@lakewoodoh.net>; Tom Bullock <tom.bullock@lakewoodoh.net>;

Shawn Juris <shawn.juris@lakewoodoh.net>

Sent: Sunday, December 13, 2015 8:35 AM

Subject: Public Records Request Concerning Section 9.9

 

 Dear Director Butler,

 

Please produce the following public records:

 

1.  All records of communications, agreements and/or payments by or among the City, any City

official, LHA, any LHA trustee, and any employee or representative of the City and/or LHA

including their attorneys and/or insurers concerning Section 9.9 of the 1996 Lease between LHA

and the City, which communications, agreements and/or payments concern Edward Graham, et

al. v City of Lakewood CV-15-846212. 

 

Sincerely,

 

Brian J. Essi

Cell 216-346-3434
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Sunday, December 13, 2015 4:02 PM
To: Marx, Cynthia
CC: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; McEwen, Colin
Subject: RE: subjects to address emanating from last night's council meeting
Attachment(s): "CLEVELAND-#11941284-v1-Lakewood_Hospital_-
_Comparison_of_Final_Agreement....docx"

Cindy, please use the updated attachment rather than the one I forwarded below. 
Thanks.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Sunday, December 13, 2015 3:44 PM
To: Marx, Cynthia
Cc: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com); McEwen, Colin
Subject: RE: subjects to address emanating from last night's council meeting

 
I’m offering my comments to the questions below, Cindy, in case they’re helpful.  The
attached comparison can be used if you wish, or you can simply cut and paste from it.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Marx, Cynthia 
Sent: Tuesday, December 08, 2015 9:00 AM
To: Summers, Mike; Anderson, David; Bullock, Tom; Hagan, Mary; Juris, Shawn; Madigan, Mary; Bach,
Maureen; Smith, Monique; Nowlin, Ryan; O'Leary, Sam; Baker, Luann; Beno, Joe; Butler, Kevin; Coletta,
Michael; Gelsomino, Antoinette; Gilman, Scott; Malley, Tim; Pae, Jennifer; Siley, Dru; Strachan, Shannon;
Yousefi, Jean
Cc: McEwen, Colin; Eileen Korey (ek@eileenkorey.com)
Subject: Re: subjects to address emanating from last night's council meeting

 
I received the following questions from a constituent and sent a request to Kevin and
Robyn to help craft a response. We could certainly address these questions Monday.
 

 I fail to see how the new agreement is much different than the old one  It’s better in a number of

ways.  See the attached comparison.

1)Trades one albatross ( the professional building and parking garage) for another (the hospital) 

  See the attached comparison.

2)Prevents bringing additional health care providers into the city with noncompete clause on

residual property  There is still a land use restriction related to certain types of healthcare

providers on the hospital site for as long as the Clinic operates the family health center,

but that restriction does not extend citywide.  Further, in this deal Council has received the

Clinic’s binding promise to provide emergency care in Lakewood for as long as it operates

the family health center.  Other health care providers can still come to Lakewood.  Premier

Physicians continues to operate in space elsewhere in Lakewood, for example.

3)Fails to protect or maximize residual assets with failure to sell equipment and Westlake

property to the highest bidder.  Uses cash assets to develop office building for the CCF.  Nothing

to keep the CCF from being wasteful of assets in the tear down of the hospital.  LHA assets

being transferred to the Clinic was a fundamental part of the deal.  The Clinic is obligated
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to meet its financial commitments, guarantee the payments to the city and into the new

community wellness foundation, and oversee the wind-down of the inpatient care at the

hospital.  It’s not a truthful statement to suggest the Clinic has an incentive to be wasteful

of LHA assets, because the Clinic has accepted the responsibility to make these

payments regardless of its performance going forward.

4)Sets up another non profit entity that allows CCF control (as board member) on any residual

assets and has no clear roll not already covered by LHF. As a private nonprofit still lacks

transparency and accountability.  The new foundation has yet to be fully explored, but in any

event the Clinic will not control the foundation.  Having two board seats out of a maximum

of 23 is not indicative of control.  We are excited to participate in the foundation with the

assistance of a world-class healthcare organization.

5)Doesn't clarify if residual assets needs to return to the city as per the original agreement. 

Certain residual assets will return to the city (e.g., the community health building, the

hospital building and land, the homes owned by the city and LHA, the Curtis Block

building and the sale price of 850 Columbia).  Otherwise, LHA’s assets will go to the Clinic. 

The agreement makes clear what goes where.

6)No enforcement of any failure of CCF to uphold it's side of deal  There are plenty of

enforcement provisions, including default and remedies passages, in the master

agreement.  This statement is not true.

7)CCF responsibilities not clearly delineated or enforceable.  Vague statement ie. "the Clinic and

City contemplate reporting on population health statistics" is meaningless in that they only have

access to the patient they see.  Also meaningless is "Clinic will provide Lakewood with access to

the mobile stroke unit"  They provide access to the whole county already, nothing specific or

enforceable.  How many units are available for the entire county?  There are only a few mobile

stroke units owned by the Clinic.  Lakewood will have one of them available for

deployment here.  The Clinic has provided a binding commitment to ensure 24/7/365

emergency care in Lakewood for as long as it operates the family health center.  This is a

significant commitment that was important to City Council and Mayor Summers, and it is

legally enforceable. 

 
 
 I spent time talking with a resident after the meeting who was unaware that through
our negotiations we are now able to offer uninterrupted emergency care until the
new facility opens - an important point to emphasize.
 

Cindy Marx
 

From: Summers, Mike
Sent: Tuesday, December 8, 2015 8:51 AM
To: Anderson, David; Bullock, Tom; Marx, Cynthia; Hagan, Mary; Juris, Shawn; Madigan,
Mary; Bach, Maureen; Smith, Monique; Nowlin, Ryan; O'Leary, Sam; Baker, Luann; Beno,
Joe; Butler, Kevin; Coletta, Michael; Gelsomino, Antoinette; Gilman, Scott; Malley, Tim;
Summers, Mike; Pae, Jennifer; Siley, Dru; Strachan, Shannon; Yousefi, Jean
Cc: McEwen, Colin; Eileen Korey (ek@eileenkorey.com)
Subject: subjects to address emanating from last night's council meeting
 
Members of City council and directors,
 

My notes yielded the following topics that we should address at the December 14th

special city council meeting:
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plan will be an economic disaster for lakewood- will cause loss
of service?
this is corporate control of government?

will underserve the poor?

no consideration for environmental impact?

doubtful commitment from CCF to lakewood?

Huron report- says we can support a hospital.

How does avon, pop 20,000, deserve a hospital when we do
not?
Why did you not consider the Surgical Development Partners?

 
 

 
No doubt you picked up a few other themes.
 
I will take on the economic impact theme. Shannon Strachan is pulling past notes on the
serving the poor theme. We have much material to work with on this.
 
The Huron Report is straight forward. Tom Bullock’s inquiry in September for clarification
is a good material.
 
I will research the population market of Lorain, Erie, Huron and Sandusky Counties- the
catchment market for the Avon hospital.
 
Anyone interested in the others on this list  or not on this list?
 
I suggest we take the first portion of your meeting and address these isisues and any
others that you feel are needed before opening up the floor.
 
I was expecting what we heard last night. The tone is taking up a higher emotional
appeal, a “david  vs Goliath(CCF)”
 
Mike Summers
 
 
 
 
Michael P Summers
Mayor, City of Lakewood, Ohio
216-529-6600
Mike.summers@lakewoodoh.net
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1 
 

FUTURE OF LAKEWOOD HEALTHCARE 

Comparison of Deal Terms 

Deal Term Original Letter of Intent Proposed Master Agreement 

1. Contributions to New 

Community Health Foundation 

Total of $32.4 million in contributions: 

 $24.4 million contribution by 
Clinic/LHA. 

 $8 million contribution over 16 years 
by the Clinic 

Total of $32.4 million in contributions: 

 $24.4 million contribution by 
Clinic/LHA, despite hugely 
accelerated losses of LHA assets in 
2015 . 

 $8 million contribution over 16 
years by the Clinic 

2. Family Health Center Location On a portion of the existing Hospital site 
(2.5 acres) sold for fair market value.  

[City would have retained 
responsibility/liability for the aging parking 
garage needing approximately $5 million in 
immediate repairs and aging professional 
office building that is only 25% leased and 
requires additional repairs.] 

On the location of the existing parking 
garage and professional office building 
located west of Belle (1.7 acres) sold for 
fair market value.  

City retains control over the 5.7 acre 
Hospital site for redevelopment. 

3. Emergency Services Emergency services will continue at 
Hospital until emergency services 
commence at Family Health Center. 

No long-term guarantee of emergency 
services. 

Emergency services will continue at 
Hospital until emergency services 
commence at Family Health Center. 

The Clinic has committed to provide 
24/7/365 emergency services in Lakewood 
for so long as it owns and operates the 
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2 
 

Deal Term Original Letter of Intent Proposed Master Agreement 

family health center. 

 

4. Population Health Management Not addressed. Clinic commits to a focus on population 
health management programs aimed at 
improving the health of the Lakewood 
community.   

5. LGBT Clinic Not addressed. Clinic commits to establishing an LGBT-
focused primary care clinic within the 
family health center, which it intends to be 
its hub for LGBT care and referrals on the 
west side of greater Cleveland.   

6. Mobile Stroke Unit Not addressed. The mobile stroke unit will be operated in 
Lakewood. 

7. Community Advisory Panel Not Addressed The Clinic will consult with community 
advisory panel regarding services and 
community needs. 

8. Demolition/Redevelopment 

Reserve for City-Owned Property 

None.  $7 million reserve for demolition and/or 
redevelopment of the Hospital site.  

[The City also avoids assuming the 
liabilities for the aging parking garage 
needing approximately $5 million in 
immediate repairs and aging professional 
office building that is only 25% leased and 
requires additional repairs.] 

LKWD-PRR231_001530

LKWD-PRR231_001530



 

3 
 

Deal Term Original Letter of Intent Proposed Master Agreement 

 

9. Additional Payments under 1996 

Lease 

Up to $1,400,000.  Up to $2,887,500. 

10. 850 Columbia Road Sale $8.2 million purchase price, which is paid to 
the City. 

$8.2 million purchase price, which is paid 
to the City. 

11. Parking Contemplated that parking would continue 
to be provided at the Belle parking garage, 
which would have been owned and operated 
by the City.  

The City would have been responsible for all 
repairs and replacements, including $5 
million in immediate repairs. 

Structured and surface parking will be 
available on the Family Health Center site, 
plus the Clinic will have the option of 
leasing the existing emergency department 
parking lot (reconfigured and expanded) 
on the Hospital site at fair market rental 
rates. 

Clinic will have maintenance and repair 
obligations for parking. 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Sunday, December 13, 2015 3:44 PM
To: Marx, Cynthia
CC: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com); McEwen, Colin
Subject: RE: subjects to address emanating from last night's council meeting
Attachment(s): "CLEVELAND-#11941284-v1-Lakewood_Hospital_-
_Comparison_of_Final_Agreement....docx"

I’m offering my comments to the questions below, Cindy, in case they’re helpful.  The
attached comparison can be used if you wish, or you can simply cut and paste from it.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Marx, Cynthia 
Sent: Tuesday, December 08, 2015 9:00 AM
To: Summers, Mike; Anderson, David; Bullock, Tom; Hagan, Mary; Juris, Shawn; Madigan, Mary; Bach,
Maureen; Smith, Monique; Nowlin, Ryan; O'Leary, Sam; Baker, Luann; Beno, Joe; Butler, Kevin; Coletta,
Michael; Gelsomino, Antoinette; Gilman, Scott; Malley, Tim; Pae, Jennifer; Siley, Dru; Strachan, Shannon;
Yousefi, Jean
Cc: McEwen, Colin; Eileen Korey (ek@eileenkorey.com)
Subject: Re: subjects to address emanating from last night's council meeting

 
I received the following questions from a constituent and sent a request to Kevin and
Robyn to help craft a response. We could certainly address these questions Monday.
 

 I fail to see how the new agreement is much different than the old one  It’s better in a number of

ways.  See the attached comparison.

1)Trades one albatross ( the professional building and parking garage) for another (the hospital) 

  See the attached comparison.

2)Prevents bringing additional health care providers into the city with noncompete clause on

residual property  There is still a land use restriction related to certain types of healthcare

providers on the hospital site for as long as the Clinic operates the family health center,

but that restriction does not extend citywide.  Further, in this deal Council has received the

Clinic’s binding promise to provide emergency care in Lakewood for as long as it operates

the family health center.  Other health care providers can still come to Lakewood.  Premier

Physicians continues to operate in space elsewhere in Lakewood, for example.

3)Fails to protect or maximize residual assets with failure to sell equipment and Westlake

property to the highest bidder.  Uses cash assets to develop office building for the CCF.  Nothing

to keep the CCF from being wasteful of assets in the tear down of the hospital.  LHA assets

being transferred to the Clinic was a fundamental part of the deal.  The Clinic is obligated

to meet its financial commitments, guarantee the payments to the city and into the new

community wellness foundation, and oversee the wind-down of the inpatient care at the

hospital.  It’s not a truthful statement to suggest the Clinic has an incentive to be wasteful

of LHA assets, because the Clinic has accepted the responsibility to make these

payments regardless of its performance going forward.

4)Sets up another non profit entity that allows CCF control (as board member) on any residual

assets and has no clear roll not already covered by LHF. As a private nonprofit still lacks

transparency and accountability.  The new foundation has yet to be fully explored, but in any

event the Clinic will not control the foundation.  Having two board seats out of a maximum

of 23 is not indicative of control.  We are excited to participate in the foundation with the

assistance of a world-class healthcare organization.
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5)Doesn't clarify if residual assets needs to return to the city as per the original agreement. 

Certain residual assets will return to the city (e.g., the community health building, the

hospital building and land, the homes owned by the city and LHA, the Curtis Block

building and the sale price of 850 Columbia).  Otherwise, LHA’s assets will go to the Clinic. 

The agreement makes clear what goes where.

6)No enforcement of any failure of CCF to uphold it's side of deal  There are plenty of

enforcement provisions, including default and remedies passages, in the master

agreement.  This statement is not true.

7)CCF responsibilities not clearly delineated or enforceable.  Vague statement ie. "the Clinic and

City contemplate reporting on population health statistics" is meaningless in that they only have

access to the patient they see.  Also meaningless is "Clinic will provide Lakewood with access to

the mobile stroke unit"  They provide access to the whole county already, nothing specific or

enforceable.  How many units are available for the entire county?  There are only a few mobile

stroke units owned by the Clinic.  Lakewood will have one of them available for

deployment here.  The Clinic has provided a binding commitment to ensure 24/7/365

emergency care in Lakewood for as long as it operates the family health center.  This is a

significant commitment that was important to City Council and Mayor Summers, and it is

legally enforceable. 

 
 
 I spent time talking with a resident after the meeting who was unaware that through
our negotiations we are now able to offer uninterrupted emergency care until the
new facility opens - an important point to emphasize.
 

Cindy Marx
 

From: Summers, Mike
Sent: Tuesday, December 8, 2015 8:51 AM
To: Anderson, David; Bullock, Tom; Marx, Cynthia; Hagan, Mary; Juris, Shawn; Madigan,
Mary; Bach, Maureen; Smith, Monique; Nowlin, Ryan; O'Leary, Sam; Baker, Luann; Beno,
Joe; Butler, Kevin; Coletta, Michael; Gelsomino, Antoinette; Gilman, Scott; Malley, Tim;
Summers, Mike; Pae, Jennifer; Siley, Dru; Strachan, Shannon; Yousefi, Jean
Cc: McEwen, Colin; Eileen Korey (ek@eileenkorey.com)
Subject: subjects to address emanating from last night's council meeting
 
Members of City council and directors,
 

My notes yielded the following topics that we should address at the December 14th

special city council meeting:
 
plan will be an economic disaster for lakewood- will cause loss
of service?
this is corporate control of government?

will underserve the poor?

no consideration for environmental impact?

doubtful commitment from CCF to lakewood?

Huron report- says we can support a hospital.

How does avon, pop 20,000, deserve a hospital when we do
not?
Why did you not consider the Surgical Development Partners?
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No doubt you picked up a few other themes.
 
I will take on the economic impact theme. Shannon Strachan is pulling past notes on the
serving the poor theme. We have much material to work with on this.
 
The Huron Report is straight forward. Tom Bullock’s inquiry in September for clarification
is a good material.
 
I will research the population market of Lorain, Erie, Huron and Sandusky Counties- the
catchment market for the Avon hospital.
 
Anyone interested in the others on this list  or not on this list?
 
I suggest we take the first portion of your meeting and address these isisues and any
others that you feel are needed before opening up the floor.
 
I was expecting what we heard last night. The tone is taking up a higher emotional
appeal, a “david  vs Goliath(CCF)”
 
Mike Summers
 
 
 
 
Michael P Summers
Mayor, City of Lakewood, Ohio
216-529-6600
Mike.summers@lakewoodoh.net
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1 
 

FUTURE OF LAKEWOOD HEALTHCARE 

Comparison of Deal Terms 

Deal Term Original Letter of Intent Proposed Master Agreement 

1. Contributions to New 

Community Health Foundation 

Total of $32.4 million in contributions: 

 Guaranteed $24.4 million 
contribution by Clinic/LHA. 

 $8 million contribution over 16 years 
by the Clinic 

Total of $32.4 million in contributions: 

 Guaranteed $24.4 million 
contribution by Clinic/LHA, 
despite hugely accelerated losses of 
LHA assets in 2015. 

 $8 million contribution over 16 
years by the Clinic 

2. Family Health Center Location On a portion of the existing Hospital site 
sold for fair market value.  

[City would have retained 
responsibility/liability for the aging parking 
garage needing approximately $5 million in 
immediate repairs and aging professional 
office building that is only 25% leased and 
requires additional repairs.] 

On the location of the existing parking 
garage and professional office building 
located west of Belle sold for fair market 
value.  

City retains control over the 5.7 acre 
Hospital site for redevelopment. 

3. Emergency Services Emergency services will continue at 
Hospital until emergency services 
commence at Family Health Center. 

No long-term guarantee of emergency 
services. 

Emergency services will continue at 
Hospital until emergency services 
commence at Family Health Center. 

The Clinic has committed to provide 
24/7/365 emergency services in Lakewood 
for so long as it owns and operates the 
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2 
 

Deal Term Original Letter of Intent Proposed Master Agreement 

family health center. 

 

4. Population Health Management Not addressed. Clinic commits to a focus on population 
health management programs aimed at 
improving the health of the Lakewood 
community.   

5. LGBT Clinic Not addressed. Clinic commits to establishing an LGBT-
focused primary care clinic within the 
family health center, which it intends to be 
its hub for LGBT care and referrals on the 
west side of greater Cleveland.   

6. Mobile Stroke Unit Not addressed. The mobile stroke unit will be operated in 
Lakewood. 

7. Community Advisory Panel Not Addressed The Clinic will consult with community 
advisory panel regarding services and 
community needs. 

8. Demolition/Redevelopment 

Reserve for City-Owned Property 

None.  $7 million reserve for demolition and/or 
redevelopment of the Hospital site.  

Additionally, the City avoids assuming the 
liabilities for the aging parking garage 
needing approximately $5 million in 
immediate repairs and aging professional 
office building that is only 25% leased and 
requires additional repairs.] 
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Deal Term Original Letter of Intent Proposed Master Agreement 

 

9. Additional Payments under 1996 

Lease 

Up to $1,400,000.  Up to $2,887,500. 

10. 850 Columbia Road Sale $8.2 million purchase price, which is paid to 
the City. 

$8.2 million purchase price, which is paid 
to the City. 

11. Parking Contemplated that parking would continue 
to be provided at the Belle parking garage, 
which would have been owned and operated 
by the City.  

The City would have been responsible for all 
repairs and replacements, including $5 
million in immediate repairs. 

Structured and surface parking will be 
available on the Family Health Center site, 
plus the Clinic will have the option of 
leasing the existing emergency department 
parking lot (reconfigured and expanded) 
on the Hospital site at fair market rental 
rates. 

Clinic will have maintenance and repair 
obligations for parking. 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Monday, February 22, 2016 5:28 PM
To: O'Leary, Sam; Eileen Korey; McEwen, Colin
CC: Summers, Mike
Subject: RE: SUGGESTED REVISIONS: Press release about Curtis Block, Medical Office
Building
Attachment(s): "City Takes Ownership of the Curtis Block - KMB clean02222016.docx"

Here’s an updated version.  I accepted Eileen’s changes (except I kept “city” lowercased)
and updated the document with today’s sale price ($1.576 M) and the fact that the initial
installment for the hospital redevelopment doesn’t come from the Clinic (it comes from
LHA, actually).  

The transfer is completed as of late this afternoon, so the press release, once finalized,
can go out anytime.
 
Colin and Sam, if you plan on making additional edits, please use this version.  Thanks.
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: O'Leary, Sam 
Sent: Monday, February 22, 2016 10:55 AM
To: Eileen Korey; McEwen, Colin; Butler, Kevin
Cc: Summers, Mike
Subject: Re: SUGGESTED REVISIONS: Press release about Curtis Block, Medical Office Building

 

This looks great. Colin- would Kathy Haber be able to provide a quote on behalf of
Lakewood Historical Society? Or their Exec. Dir.? Maybe someone from
DLBA/LakewoodAlive would also want to chime in...
 
Thanks!

From: Eileen Korey <ek@eileenkorey.com>
Sent: Thursday, February 18, 2016 8:51 PM
To: McEwen, Colin; Butler, Kevin; O'Leary, Sam
Cc: Summers, Mike
Subject: SUGGESTED REVISIONS: Press release about Curtis Block, Medical Office
Building
 
Please consider the attached revised draft of release.  I've added to Kevin's red-lined
version, and changed the lead and Sam's quote.  Let me know if you have any
questions.
 
Eileen
 
Eileen Korey
216.470.8737
ek@eileenkorey.com
www.eileenkorey.com
 

From: McEwen, Colin <Colin.McEwen@lakewoodoh.net>
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Sent: Thursday, February 18, 2016 12:11 PM
To: Butler, Kevin; Eileen Korey; O'Leary, Sam
Subject: Re: Press release about Curtis Block, Medical Office Building
 
Thanks, Kevin.
 
Please let me know when this news actually happens so we can distribute
accordingly.
 
-Colin

From: Butler, Kevin
Sent: Wednesday, February 17, 2016 5:18 PM
To: 'Eileen Korey'; McEwen, Colin; O'Leary, Sam
Subject: RE: Press release about Curtis Block, Medical Office Building
 
Clean and redlined versions attached.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Eileen Korey [mailto:ek@eileenkorey.com] 
Sent: Wednesday, February 17, 2016 4:59 PM
To: McEwen, Colin; O'Leary, Sam; Butler, Kevin
Subject: Re: Press release about Curtis Block, Medical Office Building

 

Colin,
 
Thanks for sending.  I would like to help enhance the messaging.  What's your
deadline?  I've got to run out to a meeting tonight.  
 
Eileen Korey
216.470.8737
ek@eileenkorey.com
www.eileenkorey.com
 

From: McEwen, Colin <Colin.McEwen@lakewoodoh.net>
Sent: Wednesday, February 17, 2016 4:25 PM
To: O'Leary, Sam; Butler, Kevin; Eileen Korey
Subject: Press release about Curtis Block, Medical Office Building
 
Hello, team.
 
Please find the attached rough draft of the press release about the Curtis Block,
Medical Office Building changing hands.
 
These were initially meant to be two separate press releases, but it makes sense to
combine them.
 
Thanks for your input.
 
-Colin
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12650 DETROIT AVENUE ● 44107 ● 216/529-6602 ● fax 216/529-5652 
Website: www.onelakewood.com 

 
City takes ownership of historic landmark 
building in forward-looking plan for economic 
development 
 

*** FOR IMMEDIATE RELEASE ***  

 
The city of Lakewood is now the proud owner of a historic building bearing the name of 
Lakewood’s earliest settlers.  The Curtis Block building at the corner of Marlowe and 
Detroit Avenues is historically significant, and new ownership by the city makes it part of 
an overall plan to redevelop and revitalize properties in the heart of downtown 
Lakewood. 
 
Along with acquisition of the Curtis Block building—which will likely be renovated for 
mixed use—the city has moved forward with other real estate transactions outlined in the 
master agreement forged between the city, Lakewood Hospital Association and the 
Cleveland Clinic in December.  The city has sold the professional medical office building 
and parking garage at the southwest corner of Belle and Detroit avenues to the 
Cleveland Clinic for the appraised value of $1.576 million.  
 
The Cleveland Clinic will build its new $34 million family health center and 24/7/365 
emergency department on the site of the office building and garage.  The Clinic 
continues to operate a comprehensive emergency department on the site of the former 
Lakewood Hospital.   
 
“There is great symbolism in the Curtis Block building transaction,” said Lakewood City 
Council President Sam O’Leary. “The city now owns a valued piece of our history and 
will be responsible for its transformation into a contemporary, attractive hub for economic 
vitality in the center of downtown.  This is one more important step in the redesign of 
health care delivery in our city and the economic development opportunities inspired by 
change.”   
 
The land transfers trigger the first installment of a $7 million payment to the city for the 
future redevelopment of the former 5.7-acre Lakewood Hospital site at the southeast 
corner of Belle and Detroit. 
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In late December, the city received the proceeds of a $6.8 million sale of the medical 
facility at 850 Columbia Road in Westlake, Ohio, by Lakewood Hospital Association to 
the Cleveland Clinic.   
 
The plan to create a new health and wellness campus, first proposed in January 2015 
and negotiated to completion in December 2015, was reached after an extensive 
evaluation process by Lakewood Hospital Association trustees and Lakewood City 
Council.  The master agreement reflects community health needs, an acknowledgment 
of the hospital’s aging facilities (some of which were nearly 100 years old), the continued 
decline in inpatient volumes and the dramatic shift in the way healthcare is delivered 
throughout the country. 
 
Other key highlights of the master agreement include: 
 

 More personalized, responsive care and services for residents based on 
comprehensive research into community health needs 

 Location of a modern family health center that creates more value for the 
downtown district and increases economic development 

 Continued access to emergency services in a fully staffed emergency 
department open 24/7/365 

 A unique community health foundation forging a long-term partnership of elected 
officials, civic leaders, health care providers and others to ensure appropriate 
and innovative health services 

 Accountability for health care providers to create effective programs that improve 
patient outcomes 

 More flexibility in the use of community assets, with increased opportunity to 
develop city-owned property 

 The promise of a vibrant new downtown district to attract employers 
 Elements that meet the special needs of the community’s diverse population 
 Reassurances of relocation for employees of Lakewood Hospital. 

 
 

### 

About City of Lakewood 
The City of Lakewood is located along the shores of Lake Erie, immediately west of Cleveland, Ohio. With a population of 
52,130, Lakewood is known for its variety of high-quality housing options from modest single-family homes to luxury 
condominiums and homes of distinct architectural design located within a national historic district. Lakewood also is home 
to more than 1,000 businesses of all sizes, including a wide variety of restaurants and retail options. Other amenities 
include a world-class public library, cultural assets such as the Beck Center for the Arts, and picturesque parks. 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Tuesday, December 08, 2015 4:31 PM
To: 'Frank T. Sossi'
CC: Summers, Mike; Madigan, Mary
Subject: RE: Surgical Development Partners - Letter of Intent - REPLY of 12-04-2015

Thank you , Mr. Sossi.  We appreciate your efforts to fill in the blanks in your client’s
initial correspondence. 
 
Over the last eleven months of due diligence and negotiation, we have moved well
beyond most of the issues you outline and are confident that the plan put forth in our
negotiations with the Cleveland Clinic best serves the citizens of Lakewood.  Lakewood is
an innovative community that supports growth and prosperity.  We have been working
for many months on a health care delivery plan that does that.  Most importantly, we are
ensuring that there will be no disruption in the continuity or quality of care available to
our community as we move forward in this outpatient model to improve health and
wellness among our residents.
 
Last night, City Council introduced legislation that, if adopted, would result in a new
master agreement between the city, the Cleveland Clinic and the Lakewood Hospital
Association involving the full hospital site and the creation of a new wellness foundation. 
The legislation is expected to be read next Monday and again on December 21.  The plan
that has been negotiated would not prevent the provision of health care services in
Lakewood from independent physician practices, like the one you say your client
represents (but would prevent certain kinds of services from being provided on the
hospital site). 
 
In the future, I’m certain Mayor Summers would be happy to meet with the leadership of
those independent physicians as we continue to build a new health care delivery model
throughout the City of Lakewood.
 
Best wishes,
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Frank T. Sossi [mailto:ftsossi@bmdllc.com] 
Sent: Friday, December 04, 2015 5:49 PM
To: Butler, Kevin; Alexander, Ed (ealexander@surgicaldevelopmentpartners.com)
Cc: Summers, Mike; Madigan, Mary; Frank T. Sossi; Jack T. Diamond
Subject: RE: Surgical Development Partners - Letter of Intent - REPLY of 12-04-2015

 
SDP – LHA Letter of Intent
December 4, 2015

 
Mr. Butler:
 
Please see my reply in Red italics below your comments.
 
Please let us know if you would like to discuss the LOI or our responses.
 
Thanks,
 
Frank
 
 

 

Home Bio VCard

Frank T. Sossi 
Brennan, Manna & Diamond, LLC - Partner
The Carnegie Building
75 E. Market St.
Akron, Ohio 44308
Email:ftsossi@bmdllc.com   -   Fax: 330-253-1813
Direct Dial: (330) 253-5060  -   Cell: 330-805-5812

BRENNAN, MANNA & DIAMOND

Notice
This email along with any attachments may be confidential or
protected by the attorney-client privilege. It is not intended for
transmission to, or receipt by, any unauthorized persons. If you
have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and
(iii) erase or destroy the message. Legal advice contained in the

preceding message is solely for the benefit of the Brennan,
Manna & Diamond client(s) represented by the Firm in the

particular matter that is the subject of this message, and may
not be relied upon by any other party.

 
 

From: Butler, Kevin [mailto:Kevin.Butler@lakewoodoh.net] 
Sent: Friday, December 04, 2015 4:06 PM
To: Frank T. Sossi <ftsossi@bmdllc.com>
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Cc: Summers, Mike <Mike.Summers@lakewoodoh.net>; Madigan, Mary
<Mary.Madigan@lakewoodoh.net>
Subject: RE: Surgical Development Partners - Letter of Intent
 
Dear Mr. Sossi:
 
I and other city officials received your client’s letter, dated November 30 and attached to
your email below, regarding its stated interest in healthcare investments in Lakewood
and Westlake.  This letter responds on behalf of the city, its mayor and city council.
 
To begin, we find the timing of your client’s letter alarming.  After all, the city has been
working on the future of healthcare in Lakewood for more than 11 months, undertaking
hundreds of hours in due diligence, hosting dozens of community meetings, gathering
the facts and hearing from our constituents and experts on the plan recommended to
the city in January 2015. 
 
We apologize for the timing. Our LOI for the Westlake Campus closely followed our
becoming aware of the opportunity to acquire that facility on a separate basis.  We also
wanted to indicate in the LOI that if there was an interest by LHA or the City on potential
alternatives for the main Campus in Lakewood remaining as a functioning hospital that
we would also be available to discuss the possibilities.
 
In September, Lakewood City Council publicly voted to have me begin negotiations in
earnest with the Lakewood Hospital Association and the Cleveland Clinic — and serious
discussions among those parties have ensued.  These negotiations and the instability at
Lakewood Hospital do not permit us to, and we will not, delay any decisions we reach on
how to maintain critical services and improve the health of our community. 
 
In the interest of being responsive to this email can you please indicate to us the critical
services and health improvement plans that are being proposed to be maintained for the
community. It was our understanding that you were discussing the closure of the
hospital with the Clinic. Our view is that a hospital could be maintained, which would
appear to be an approach that is not being considered in the indicated negotiations .   
 
Furthermore, given the timing of your client’s letter, the lack of substance and details in
that letter are especially concerning.  If your client has an offer or some specific ideas for
a proposal that would meet the healthcare needs of our residents in Lakewood, and is
economically viable for the long term, your client must share that offer or those ideas
immediately.
 
Please see points below – in addition if there is information related to the prior RFP –
status of the facility – proposed plans for alternatives – we would appreciate seeing such
materials so that we can begin a due diligence process. As indicated in our Letter of
Intent, if it were executed, such materials would be treated as confidential and we would
have structure for negotiations.  
 
Thus, if your client has a specific offer for the provision of healthcare in Lakewood, the
time is now to make it and to be precise.  Here are some of those essential details that
would need to be explained beyond a mere statement of general interest:
 

1.       A critical component of viable healthcare delivery is the commitment and
availability of physicians.  What is your client’s strategy and commitment to
provide physicians?

 
We are currently working with at least 90 local independent physicians related to a
potential hospital project in Lakewood. We would expect that the project would be
structured in a similar manner to our other projects where the affiliated physicians would
have meaningful input into the day-to-day activities of the hospital.

 
2.       A critical component of meeting the healthcare needs of the citizens of Lakewood

is the scope of services and service model expected to be provided.  What are the
services we can expect to receive from your client and what populations will it
serve?  What is the service model?  For example:
 

a.       Is your client expecting to provide inpatient care, and if so, how many beds
would be available?

 
Yes we would expect to provide inpatient and outpatient care. Our preliminary
impression is that we would want to start with 60 to 100 inpatient beds and preserve the
licensing on the remainder.  Our focus would be on the healthcare needs of the
community, as seen by our affiliated physicians. On a preliminary basis we believe that
programs for wellness, chronic disease and appropriate ED services would be included.

 
b.      What medical needs would these beds serve?

 
General Acute Care Hospital services, based on the new Budget Bill that was enacted
November 2, 2015 it is imperative to retain Hospital status on the site to allow for HOPD
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status for any outpatient or medical office activities on the site.
 

c.       Would your client provide emergency room service? If so, who would operate
this service?

 
Yes there would be an ED operated by the hospital

 
3.       The existing hospital facility is in need of significant investment to maintain

clinical viability. It has been estimated that this investment is in the neighborhood
of $90 million. What are your client’s plans to upgrade this facility, if any? How will
your client finance such investments?  Does your client expect to purchase the
existing facility?  Lease it?

 
As you are aware we have not toured the facility or reviewed the blueprints or the current
conditions. In order not to interrupt services we would anticipate that we would use
portions of the existing facility and determine the more cost effective and clinically
appropriate approach to either rehabilitating the existing facility, adding on or new
construction. We could work with LHA on a lease and lease funding arrangement or we

could discuss a sale to a 3rd party landlord.
 
Of course, there are numerous other questions that would need to be addressed in order
for the city to fully understand your client’s interest. These are only a few among them.
 
The city received and considered your October 7 letter about the property at 850
Columbia Road in Westlake, and the Mayor had a subsequent phone conversation with
Mr. Alexander two days later.  We expected that your client would have explained its
interest in greater detail soon afterward.  Those details still have not arrived.
 
I spoke to Mr. Alexander a few minutes ago and it would appear that this is NOT his
understanding of the conversation with the Mayor. His understanding was that the Mayor
would be getting back to SDP on the Westlake Campus opportunity as it related to the
City’s willingness to sell that campus as a separate transaction. To date our only reply
has come from you, today.
 
Very truly yours,
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Frank T. Sossi [mailto:ftsossi@bmdllc.com] 
Sent: Monday, November 30, 2015 4:48 PM
To: fourgablemgmt@aol.com; Summers, Mike; Butler, Kevin; Madigan, Mary
Cc: Alexander, Ed (ealexander@surgicaldevelopmentpartners.com); Frank T. Sossi
Subject: RE: Surgical Development Partners - Letter of Intent

 
LHA – SDP LOI
November 30, 32015

 
Mr. Gable et al:
 
I wanted to share with you by email the Supplement to the SDP Letter of Intent and hope
that you will consider this information in your deliberations regarding the LHA assets.
 
Please feel free to call me at 330-805-5812 if you have any questions.
 
Thanks,
 
Frank
 
 
 

 

Home Bio VCard

Frank T. Sossi 
Brennan, Manna & Diamond, LLC - Partner
The Carnegie Building
75 E. Market St.
Akron, Ohio 44308
Email:ftsossi@bmdllc.com   -   Fax: 330-253-1813
Direct Dial: (330) 253-5060  -   Cell: 330-805-5812

BRENNAN, MANNA & DIAMOND

Notice
This email along with any attachments may be confidential or
protected by the attorney-client privilege. It is not intended for
transmission to, or receipt by, any unauthorized persons. If you
have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and
(iii) erase or destroy the message. Legal advice contained in the

preceding message is solely for the benefit of the Brennan,
Manna & Diamond client(s) represented by the Firm in the

particular matter that is the subject of this message, and may
not be relied upon by any other party.

 
 

LKWD-PRR231_001544

LKWD-PRR231_001544



From: Frank T. Sossi 
Sent: Wednesday, November 25, 2015 10:46 AM
To: fourgablemgmt@aol.com; Mike.Summers@lakewoodoh.net;
kevin.butler@lakewoodoh.net; mary.madigan@lakewoodoh.net
Cc: Alexander, Ed (ealexander@surgicaldevelopmentpartners.com)
<ealexander@surgicaldevelopmentpartners.com>; Frank T. Sossi <ftsossi@bmdllc.com>
Subject: Surgical Development Partners - Letter of Intent
 
SDP – LHA – Letter of Intent
November 25, 2015

 
Mr. Gable et al:
 
It has come to our attention that there has been some confusion related to the Surgical
Development Partners, LLC (“SDP”) Letter of Intent of October 7, 2015 (the “LOI”). In
drafting the LOI we worked from the Clinic website and the Tax Records on the County
GIS system. Both of the these sources included both the 805 and 850 Columbia Road
addresses.
 
I was able to get back up here this week and physically observe the property and want to
clarify that the SDP LOI proposed Terms of the Project estimated at $9,000,000 is for the
850 Columbia Road Building, the property on the north west corner of the intersection of
Columbia Road and Interstate 90,  ONLY. I apologize for any confusion on this matter and
hope that you will consider the LOI as applying to that building at the $9,000,000
estimate.
 
As indicated in the LOI there is also an interest in discussing with LHA and the City other
plans or uses for the Lakewood Hospital main campus.
 
Please consider this email as NOTICE that SDP has extended the reply date for the LOI to
December 31, 2015 and that we would be pleased to discuss the LOI by phone or in
person as may meet your needs.
 
We appreciate the opportunity to work with you and to assist you in providing healthcare
for your communities.
 
Thanks,
 
Frank
 
 

 

Home Bio VCard

Frank T. Sossi 
Brennan, Manna & Diamond, LLC - Partner
The Carnegie Building
75 E. Market St.
Akron, Ohio 44308
Email:ftsossi@bmdllc.com   -   Fax: 330-253-1813
Direct Dial: (330) 253-5060  -   Cell: 330-805-5812

BRENNAN, MANNA & DIAMOND

Notice
This email along with any attachments may be confidential or
protected by the attorney-client privilege. It is not intended for
transmission to, or receipt by, any unauthorized persons. If you
have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and
(iii) erase or destroy the message. Legal advice contained in the

preceding message is solely for the benefit of the Brennan,
Manna & Diamond client(s) represented by the Firm in the

particular matter that is the subject of this message, and may
not be relied upon by any other party.

 
 

Notice: The information contained in this electronic mail transmission is intended by Brennan, Manna &
Diamond, LLC for the use of the named individual or entity to which it is directed and may contain
information that is privileged or otherwise confidential. It is not intended for transmission to, or receipt by,
anyone other than the named addressee (or a person authorized to deliver it to the named addressee). It
should not be copied or forwarded to any unauthorized persons. If you have received this electronic mail
transmission in error, please delete it from your system without copying or forwarding it, and notify the
sender of the error by reply email or by calling Brennan, Manna & Diamond, LLC at 1-330-253-5060, so
that our address record can be corrected.

Notice: The information contained in this electronic mail transmission is intended by Brennan, Manna &
Diamond, LLC for the use of the named individual or entity to which it is directed and may contain
information that is privileged or otherwise confidential. It is not intended for transmission to, or receipt by,
anyone other than the named addressee (or a person authorized to deliver it to the named addressee). It
should not be copied or forwarded to any unauthorized persons. If you have received this electronic mail
transmission in error, please delete it from your system without copying or forwarding it, and notify the
sender of the error by reply email or by calling Brennan, Manna & Diamond, LLC at 1-330-253-5060, so
that our address record can be corrected.
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ORDINANCE NO. 49-15      BY: 
 
 
 AN ORDINANCE to take effect immediately provided it receives the affirmative vote of 
at least five members of Council, or otherwise to take effect and be in force after the earliest 
period allowed by law, authorizing the execution and delivery of an agreement by and between 
the City of Lakewood, Ohio, a municipal corporation and political subdivision in and of the State 
of Ohio (the “City”), the Lakewood Hospital Association, an Ohio nonprofit corporation 
(“LHA”), and The Cleveland Clinic Foundation, an Ohio nonprofit corporation (the “Clinic”); 
and authorizing and approving related matters. 
 

WHEREAS, this Council recognizes that healthcare delivery is moving away from a 
hospital-based model focused on “sick care” to a population-based model of comprehensive 
healthcare; and 

 
WHEREAS, consistent with this understanding, the City, LHA and the Clinic have a 

shared vision to invest in comprehensive ambulatory (outpatient)-based programs, wellness 
activities and outreach services that will help people live healthier lives and treat health 
conditions early so as to prevent chronic disease, with the primary focus of these investments 
being a new family health center owned and operated by the Clinic and a new community health 
foundation; and 

 
WHEREAS, after an extensive period of due diligence and public input, this Council has 

determined that it is in the best interests of the residents and taxpayers of the City that a master 
agreement between the City, LHA and the Clinic be entered into, in substantially the same form 
attached hereto as Exhibit 1 (“Master Agreement”), as approved by the Director of Law, and in 
the spirit of the key highlights of the Master Agreement attached hereto as Exhibit 2, in order to 
carry out this shared vision; and 

 
WHEREAS, pursuant to the Constitution of the State of Ohio, the Ohio Revised Code 

and the Second Amended Charter of the City of Lakewood, municipalities have the power to 
enact laws that are for the health, safety, welfare, comfort and peace of the citizens of the 
municipality, and to provide for local self-government; and 

 
WHEREAS, this Council by a vote of at least five of its members determines that this 

ordinance is an emergency measure, and that this ordinance shall take effect immediately, as set 
forth in Article III, Sections 10 and 13 of the Second Amended Charter of the City of Lakewood, 
and that it is necessary for the immediate preservation of the public property, health and safety, 
and to provide for the usual daily operation of municipal departments in that the parties wish to 
effectuate the terms of the Master Agreement immediately in order to preserve the assets of and 
maximize the benefits to the parties; now, therefore 

 
BE IT ORDAINED BY THE CITY OF LAKEWOOD, OHIO: 
 

Placed on first reading and referred to 

Committee of the Whole Dec. 7, 2015.  Please 

substitute for the original. 
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Section 1.  The City authorizes the execution and delivery of the Master Agreement by 
and between the City, LHA and the Clinic in substantially the same form attached hereto as 
Exhibit 1, as approved by the Director of Law.  

 
Section 2. The Mayor is hereby authorized and directed to execute the Master 

Agreement, and any and all among the Mayor, President of Council, Director of Finance, 
Director of Law and Director of Planning and Development are hereby authorized and directed 
to execute such other related and ancillary documents, including those related to closing, and to 
take such other actions as are necessary and appropriate to give effect to the Master Agreement 
and any other related and ancillary documents. 

 
Section 3.  All provisions of Chapter 155 of the Codified Ordinances with respect to the 

sale or lease of City-owned property are deemed to have been met or superseded by this 
ordinance inasmuch as that chapter may apply to the real property transactions contemplated 
under the terms of the Master Agreement. 

  
Section 4.  To the extent this ordinance is inconsistent with any other ordinance or 

resolution previously adopted by Council with respect to the provision or operation of Lakewood 
Hospital, the purchase of property by the City or the sale or lease of property owned by the City, 
this ordinance is meant to and shall supersede such previously-adopted legislation.  

 
Section 5.  It is found and determined that all formal actions of this Council concerning 

and relating to the passage of this Ordinance were adopted in an open meeting of this Council, 
and that all such deliberations of this Council and of any of its committees that resulted in such 
formal action were in meetings open to the public, in compliance with all legal requirements. 

 
Section 6.  This ordinance is hereby declared to be an emergency measure necessary for 

the immediate preservation of the public peace, property, health, safety and welfare in the City 
and for the usual daily operation of the City for the reasons set forth and defined in the preamble 
to this ordinance, and provided it receives the affirmative vote of at least five members of 
Council this ordinance shall take effect and be in force immediately, or otherwise shall take 
effect and be in force after the earliest period allowed by law. 

 
 
Adopted: ____________________ _______________________________ 
   PRESIDENT 
 
 
   _______________________________ 
   CLERK 
 
 
Approved: ___________________  _______________________________ 
   MAYOR 
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EXHIBIT 1 

 
Master Agreement 

 
(See following pages) 
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MASTER AGREEMENT

AMONG

CITY OF LAKEWOOD, LAKEWOOD HOSPITAL ASSOCIATION, AND THE

CLEVELAND CLINIC FOUNDATION REGARDING THE FUTURE OF HEALTH

CARE SERVICES IN THE LAKEWOOD COMMUNITY

This MASTER AGREEMENT (“Master Agreement”) is made as of this ____
day of December, 2015 (the “Effective Date”), by and among the City of Lakewood, Ohio, a
municipal corporation and political subdivision in and of the State of Ohio (the “City”);
Lakewood Hospital Association, an Ohio nonprofit corporation (“LHA”); and The Cleveland
Clinic Foundation, an Ohio nonprofit corporation (the “Clinic”) (the foregoing are sometimes
referred to herein individually as a “party” and collectively as the “parties”).

RECITALS

WHEREAS, the City and LHA are parties to a lease agreement dated as of
December 23, 1996 (the “Original Lease”; the Original Lease, together with any amendments
thereto, is referred to herein as the “1996 Lease”) under which the City leases to LHA certain
real property and personal property, including such real and personal property associated with
that certain facility commonly known as Lakewood Hospital (the “Hospital”);

WHEREAS, LHA operates the Hospital as a community hospital located in the
City of Lakewood, Ohio that provides hospital and health care services to residents of the City of
Lakewood and its surrounding communities;

WHEREAS, the Clinic operates a multi-specialty academic medical center that
integrates clinical and hospital care with research and education, and the Clinic’s health system
is comprised of community hospitals, affiliate hospitals, and family health centers with a
northeast Ohio, national and international presence;

WHEREAS, the Clinic and LHA have entered into a Definitive Agreement
executed on December 19, 1996 (the “1996 Definitive Agreement”) that is related to the
operation of the Hospital and that terminates upon the expiration or termination of the 1996
Lease;

WHEREAS, each of LHA and the Clinic is exempt from federal income tax
under Section 501(a) by reason of being described in Section 501(c)(3) of the Internal Revenue
Code of 1986, as amended;

WHEREAS, the City, LHA and the Clinic understand that, at both the national
and local levels, health care is in the midst of an unprecedented transformation from an inpatient
hospital-based model, designed to care for the sick, to a population-based model of
comprehensive healthcare delivered primarily in outpatient and home settings designed to
improve the health of an entire community by helping people live healthier lives and treating
their health conditions early to prevent chronic diseases;
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WHEREAS, the City, LHA and the Clinic share a vision that, by embracing the
transformation in health care and making pioneering investments in comprehensive ambulatory
(outpatient)-based health care services, wellness activities and outreach services rooted in
population health management principles and supported by a comprehensive health system,
Lakewood can become the healthiest city in America; and

WHEREAS, in furtherance of the foregoing, the City, LHA and the Clinic have
agreed to cooperatively take such steps as are necessary to embrace the transformation in health
care and undertake the transition of certain services at the Hospital to a family health center to be
constructed (the “Transition”) and certain other actions, each as set forth in this Master
Agreement.

AGREEMENT

NOW, THEREFORE, the parties hereto, intending to be legally bound, and in
consideration of the premises and the mutual covenants, representations and warranties set forth
in this Master Agreement, as well as other good and valuable consideration, the receipt and
adequacy of which is hereby acknowledged, do hereby agree as follows:

ARTICLE I

Master Agreement and Ancillary Agreement Overview

This Master Agreement sets forth the definitive agreement of the parties and the
framework for the Transition and related transactions. This Master Agreement also cross
references the following agreements: Termination of 1996 Definitive Agreement (as defined in
Section 3.4), the FHC Site Sale Agreement (as defined in Section 5.1), the 850 Columbia Road
Sale Agreement (as defined in Section 5.4), the 1996 Lease, the Parking Lot Lease (as defined in
Section 2.2(b)), and any agreements executed in connection with the sale of the real property
described in Section 5.6 (collectively, the “Ancillary Agreements”), which set forth detailed
terms for transactions related to and necessary to accomplish the Transition. Subject to the terms
and conditions of this Master Agreement, the terms set forth herein are effective as of the
Effective Date.

ARTICLE II

Cleveland Clinic Family Health Center at Lakewood

2.1 Construction of Family Health Center at Lakewood.

(a) The Clinic will construct a new comprehensive Cleveland Clinic Family
Health Center (the “FHC”) of approximately 62,100 gross square feet on approximately 1.7
acres of land owned by the City located at the southwest corner of Belle Avenue and Detroit
Avenue in Lakewood as more particularly described in the FHC Site Sale Agreement (as defined
in Section 5.1) (the “FHC Site”). Pursuant to the FHC Site Sale Agreement, the City will
convey the FHC Site to the Clinic for the FHC. The Clinic’s capital commitment for the design,
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construction and equipping of the FHC (including on-site parking) will be approximately
$34,000,000. As of the Effective Date, the parties contemplate a construction schedule that
would allow the FHC to open by June 2018.

(b) The Clinic contemplates that the FHC will embrace architecturally
noteworthy design, consistent with the innovative and comprehensive design aesthetic adopted
by the Clinic beginning in 2008. The FHC’s planned architectural style and building layout are
intended to create a calming environment for patients and their families and to be sensitive to
patient, family, and staff needs. The structure is intended to serve as a primary component of a
vibrant new Lakewood business district.

2.2 Parking. On-site, adjacent and proximate parking is critical to the success of the
FHC. The Clinic contemplates the FHC will need the support of 325 parking spaces, which
spaces will be obtained as set forth below.

(a) The Clinic contemplates constructing a parking structure on the FHC Site
that will accommodate approximately 120 parking spots. The parties agree that the Wind-Down
Costs (as defined in Section 3.3(b)) shall include $2.5 million to fund the construction of such
structure and the work contemplated by the Parking Lot Lease.

(b) The Clinic shall have the option, on or before the FHC Commencement
Date, to enter into a lease (the “Parking Lot Lease”) with the City for a period commencing on
the termination of the 1996 Lease for use of the existing Emergency Department lot on the east
side of Belle Avenue, as shown on Exhibit A, which may be, at the Clinic’s option, expanded to
include the property highlighted in green on Exhibit A, (the “ER Parking Lot”) at fair market
rental rates and the other material terms and conditions set forth on Exhibit B. The Clinic will
have the right, at its expense, to restripe and reconfigure the ER Parking Lot. It is anticipated that
the ER Parking Lot will accommodate approximately 75 parking spaces. During the hours that
the FHC is not operating (other than providing emergency services), the Clinic agrees to make
the ER Parking Lot available for public parking.

(c) In the event that the Current Hospital Site (as defined in Section 3.3(c))
includes additional parking spaces made available for parking for the FHC (i) at fair market
rental rates and (ii) that is reasonably deemed by the Clinic to be an appropriate replacement for
the ER Parking Lot spaces, the spaces leased to the Clinic under the Parking Lot Lease will be
proportionately reduced and the City and the Clinic will appropriately modify and/or terminate
the Parking Lot Lease.

(d) In the event that the City makes additional parking spaces available
adjacent to the FHC (i) at fair market rental rates and (ii) that is reasonably deemed by the Clinic
to be an appropriate replacement for the ER Parking Lot spaces, the spaces leased to the Clinic
under the Parking Lot Lease, and depicted in green on Exhibit A, may be proportionately
reduced by up to 25 spaces and the City and the Clinic will appropriately modify the Parking Lot
Lease. For the purpose of this Sections 2.2(d), “adjacent” shall mean property located south of
Detroit Avenue and within one block of the FHC (with one block being measured by the distance
between Belle and Marlowe along Detroit Avenue).
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(e) In the event that the Clinic acquires or leases additional property
contiguous to the FHC Site to be used to make additional parking spaces available to the FHC
that is reasonably deemed by the Clinic to be an appropriate replacement for the ER Parking Lot
spaces, the spaces leased to the Clinic under the Parking Lot Lease, and depicted in green on
Exhibit A, may be proportionately reduced by up to 25 spaces and the City and the Clinic will
appropriately modify the Parking Lot Lease.

(f) The Clinic contemplates continuing to lease parking spaces in the North
Garage or will make alternative arrangement to accommodate a portion of the parking needs of
the FHC.

2.3 Post-Construction Obligation of the Clinic to Operate FHC. The Clinic will open
the FHC as soon as reasonably practicable in the judgment of the Clinic taking into account
patient safety, legal requirements, prudent planning, construction considerations and other facts
and circumstances. Upon opening, the Clinic will staff, own, operate, and manage the FHC.
While the Clinic owns and operates the FHC, the Clinic will expend the capital required to
maintain the safety and appearance of the FHC in a manner consistent with the Clinic’s other
family health centers. The Clinic contemplates that the services available at the FHC upon the
commencement of FHC operations will initially consist of the services described on Exhibit C.
As determined by ongoing evaluation of community need and utilization, the FHC may offer
extended hours and weekend availability for certain services. Due to the uncertainty regarding
and the potentially rapidly changing nature of the approach to delivering health care services, the
parties acknowledge that it will be necessary for the Clinic to continually re-evaluate the services
provided at the FHC. Part of the Clinic’s process in monitoring and evaluation of health care
needs of the Lakewood community and its residents will include the Fairview Hospital
Community Health Needs Assessment, which will include a separate section on the City of
Lakewood. Therefore, based upon the Clinic’s assessment utilization of health care services and
regulatory concerns, and in consultation with the FHC Community Advisory Board (defined
below), as appropriate, the Clinic may modify the services listed on Exhibit C as necessary to
address the results of such evaluation, subject to Section 2.4.

2.4 Emergency Services at the FHC. The parties recognize and agree that there is a
present need for an emergency department in Lakewood, available on a 24 hours a day, 7 days a
week, 365 days a year basis (“24/7/365 basis”). The Clinic will address this need by opening the
FHC with an emergency department that operates (a) on a 24/7/365 basis that has capabilities to
treat emergency medical conditions, which are those conditions that rise to a level that manifest
themselves by acute symptoms of sufficient severity such that immediate medical attention is
necessary, and (b) at a level of service generally consistent with (or greater than) the level of
service that is being offered in the Hospital’s emergency department as of the Effective Date.
The need for emergency services may change with time and, given current industry
circumstances, it is difficult to predict such change. The ongoing evaluation of emergency
services will be done consistently with Section 2.3 above. For so long as the Clinic owns and
operates the FHC, the Clinic agrees to provide emergency services on a 24/7/365 basis in
Lakewood.

2.5 Population Health Management Programs; LGBT Clinic.
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(a) The FHC’s activities will include a focus on population health
management programs aimed at improving the health of the FHC’s patients and the community
that the FHC serves. The parties contemplate creating population health management programs
through partnerships with City government and the community related to outreach programs and
home health care models. As part of the commitment to population health management, the
Clinic and the City contemplate reporting population health statistics and metrics to the
community that have been compiled by the Clinic in connection with the FHC’s operations.
While effective population health management programs are tailored to the specifics of the
demographics and needs of the particular community, the Clinic contemplates that the population
health management programs will (i) recognize and appreciate the diverse cultures in the
community, including LGBT and persons of various ethnicities; (ii) address the needs of those
with unique issues such those in the senior population; and (iii) provide care for those who are
currently underserved. Population health management programs often consist of programs such
as population-based chronic disease management, specialty emergency services, group visits,
specialized programs/services/clinics, and prevention and wellness programs. Through the
development of care models and population health management programs through the FHC, the
Clinic will be developing future models for population health management for other
communities.

(b) LGBT is recognized as an underserved population with specialized health
needs, many rooted in primary care. As part of the population health model embraced by the
FHC, the Clinic will establish an LGBT-focused primary care clinic within the FHC. The Clinic
intends that the FHC will be its hub for LGBT care and referrals on the west side of greater
Cleveland. The Clinic contemplates that the Lakewood LGBT Clinic would (i) be structured to
meet the primary care needs of the LGBT population by providing individualized care, high
quality service, and proven efficiencies to remove barriers to the delivery of high quality health
care services that are related to sexual orientation and (ii) provide LGBT-welcoming primary
care and implement and measure the effect of proven quality and innovations.

2.6 Mobile Stroke Unit. The Clinic’s mobile stroke unit is acclaimed for its
innovative, high-tech approach to the diagnosis and rapid treatment of strokes. Due to resource,
regulatory and operational constraints, the mobile stroke unit is only deployed currently in a
limited number of municipalities within Cuyahoga County. The parties intend to extend the
deployment of the Clinic’s mobile stroke unit to include Lakewood. Accordingly, promptly
following the Effective Date, the Clinic and the City will begin negotiation of the required
protocols to permit the use of the Clinic’s mobile stroke unit within the City’s borders at rates
consistent with those charged to other municipalities by the Clinic for use of the mobile stroke
unit. The parties acknowledge that, as of the Effective Date, there is no charge imposed on other
municipalities by the Clinic for use of the mobile stroke unit. The deployment of the Clinic’s
mobile stroke unit within the City will reinforce the City’s status as a local leader in stroke care.

2.7 Relocation of Fairview/Cleveland Clinic Family Medicine Residency. No later
than six (6) months after the opening of the FHC, the Clinic will relocate the Fairview/Cleveland
Clinic Family Medicine Residency, which is currently at the Fairview Center for Family
Medicine, to the FHC campus. The Clinic agrees that, as long as the Clinic operates a Family
Medicine Residency program, the Clinic will operate a Family Medicine Residency program at
the FHC campus while the Clinic owns and operates the FHC. As used in this Master Agreement,
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the “opening of the FHC” means the date on which the Clinic commences the provision of
patient care at the FHC.

2.8 FHC Community Advisory Board. The Clinic will establish an advisory board for
the FHC, consisting of at least ten (10) community members (the “FHC Community Advisory

Board”). The FHC Community Advisory Board will provide advice and counsel to the Medical
Director of the FHC. The charter for the FHC Community Advisory Board will developed by the
Clinic within six (6) months of the opening of the FHC with input from the City and LHA.

ARTICLE III

Wind-Down and Dissolution of LHA

3.1 Wind-Down and Dissolution Plan.

(a) The parties acknowledge and agree that, following the execution of this
Master Agreement, LHA will direct the Clinic to take immediate steps on its behalf to cease
inpatient hospital operations and wind-down other operations in compliance with all legal
requirements, subject to Section 3.1(b). In consideration of the Clinic’s commitments to the
New Foundation reflected in this Master Agreement and the significant assumption of risk by the
Clinic as more fully described in Section 3.3(b), the manner and timing of the wind-down of
hospital operations shall be determined by the Clinic and the dissolution of LHA shall be
determined in accordance with LHA’s Code of Regulations, as amended. Patient safety, quality
and experience will be the primary guiding principles throughout the wind-down of the
Hospital’s operations and the dissolution of LHA. Other guiding principles for the wind-down
will include (i) treating all Hospital caregivers with dignity and respect during the Transition,
(ii) striving to maintain positive community support during the process, particularly with the
Hospital’s residential and commercial neighbors, (iii) being sensitive to the needs of private
practice physicians who serve the Hospital’s patients, and (iv) establishing a communication plan
to inform stakeholders of important issues and events related to the wind-down.

(b) In recognition of the need for uninterrupted emergency department care in
Lakewood, notwithstanding the cessation of inpatient hospital operations and wind-down of
other hospital operations, LHA will continue to operate an emergency department (including an
emergency room and related ancillary services) at the Hospital on a 24/7/365 basis until the
opening of the emergency department at the FHC as described in Section 2.4. Further, LHA
currently contemplates continuing to provide a limited set of outpatient services at the Hospital
following the cessation of inpatient hospital operations, including diabetes care services,
congestive heart failure clinic and certain cardio pulmonary services.

3.2 Governance of LHA During Wind-Down.

(a) Amendment of LHA’s Governing Documents. The Articles of
Incorporation and Code of Regulations of LHA will be amended as of the Effective Date to
facilitate the Transition and the transactions contemplated by this Master Agreement.

(b) Cooperation of LHA Board of Trustees. The members of the LHA Board
of Trustees will cooperate with and support the decisions of the Clinic except that they are not
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bound to agree to a decision that they in good faith believe is contrary to their fiduciary
obligations to LHA.

3.3 Financial Issues Related to LHA’s Wind-Down.

(a) Operating Revenues and Expenses. LHA will receive all revenues and
incur all expenses, whether direct or allocated, associated with the continuing existence and
operations of LHA between the Effective Date and the final dissolution of LHA.

(b) Wind-Down Costs. LHA will bear all costs of terminating and winding
down its patient and other operations at the Hospital through LHA’s dissolution (the “Wind-

Down Costs”), up to the maximum of LHA’s net asset value excluding the value (if any) on
LHA’s balance sheet that is attributable to the assets described in Sections 3.3(d)(1) through
3.3(d)(5), which are committed to be returned to the City upon or prior to LHA’s dissolution
(“Net Asset Value”). Any Wind-Down Costs in excess of LHA’s Net Asset Value will be borne
by the Clinic. The parties acknowledge and agree that (i) Wind-Down Costs may exceed the
remaining LHA assets, and (ii) LHA may incur additional losses prior to and during the wind-
down. The Clinic agrees to fund any shortfall in LHA assets out of the Clinic assets, which the
parties acknowledge constitutes a significant assumption of risk by the Clinic. Wind-Down
Costs shall include, without limitation, requisite capital expenditures, lease payments under the
Lease Amendment (as defined in Section 5.5), payments on notes payable, retirement plan and/or
pension costs, Current Hospital Site demolition and redevelopment expenses described in
Sections 3.3(c) and 6.2, demolition, abatement and relocation expenses related to the FHC Site,
employee severance and retention costs, insurance costs as described in Section 9.12, a
$2,500,000 allocation for funding a parking solution for the FHC consistent with Section 2.2,
costs to fulfill LHA’s commitments under this Master Agreement, costs to complete the
dissolution of LHA, costs to fulfill any LHA obligations (including obligations that survive its
dissolution) and post-closure closing costs.

(c) Demolition and/or Redevelopment of the Current Hospital Site. The
parties acknowledge that the demolition and/or redevelopment of the Hospital building and other
structures located on the 5.7 acres depicted on Exhibit D (the “Current Hospital Site”) in whole
or in part will be the responsibility and at the option of the City in its sole discretion. The Clinic
and/or LHA will contribute the funds described in Section 6.2 for use in the demolition and/or
redevelopment of the Current Hospital Site as determined by the City in its sole discretion. From
the Effective Date through the termination of the 1996 Lease, the City will have reasonable
access to the Hospital building in order to evaluate demolition and redevelopment options,
provided such access will not interfere with patient care and not materially interfere with any
other ongoing operations at the Hospital site and will be undertaken at the City’s sole expense
and risk.

(d) Dissolution Distribution. Notwithstanding the provisions of Article Seven
of LHA’s articles of incorporation prior to amendment in accordance with Section 3.2(a) or any
similar provisions elsewhere and in recognition of the payments described in Section 6.1(a),
upon LHA’s dissolution, as part of the transactions contemplated by the Transition including the
Clinic’s payments under ARTICLE VI, the parties agree and acknowledge that all of LHA’s
property of every nature and description, and any and all personal property, equipment and
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fixtures at the Hospital, shall be transferred to the Clinic. Notwithstanding the foregoing, the
parties agree that the following will not be transferred to the Clinic:

(1) LHA’s “Beneficial interest in Lakewood Hospital Foundation,
Inc.” as reflected on LHA’s balance sheet.

(2) Any right LHA may have to the real property and improvements
owned by the City and leased by LHA pursuant to the 1996 Lease, which shall remain the
property of the City, subject to the Lease Amendment.

(3) The Curtis Block building on the corner of Detroit Avenue and
Marlowe Avenue, Lakewood, Ohio, and any residential homes owned by LHA, which will be
transferred to the City as described in Section 5.6.

(4) All plaques, donor walls and works of art located within Lakewood
Hospital that are not owned by the Clinic and described on Exhibit E, which items will be
transferred to the Lakewood Hospital Foundation for appropriate care and disposition
(collectively the “Excluded Personal Property”). A representative of Lakewood Hospital
Foundation is confirming the inventory set forth on Exhibit E, and the parties agree the same
shall be supplemented as necessary.

(5) Any right LHA may have to the following items described on
Exhibit C of the 1996 Lease, which shall remain the property of the City and shall not be
transferred to the Clinic: (i) residential homes (whether or not explicitly described in Exhibit C
of the 1996 Lease), and (ii) paved parking lots (whether or not explicitly described in Exhibit C
of the 1996 Lease).

(6) Donor restricted assets reflected on LHA’s balance sheet.

3.4 Termination of 1996 Definitive Agreement. Attached hereto as Exhibit F is the
termination agreement between LHA and the Clinic, pursuant to which the 1996 Definitive
Agreement is terminated as of the Effective Date (the “Termination of 1996 Definitive

Agreement”).

ARTICLE IV

Health and Wellness Foundation

4.1 Creation of New Foundation. Within twelve (12) months following the Effective
Date, the City and LHA will (i) jointly agree upon a process for the creation of a new Ohio
nonprofit corporation that is formed for the purpose of addressing community health and wellness
needs in the City of Lakewood (“New Foundation”); (ii) develop New Foundation’s governing
documents; (iii) file articles of incorporation for New Foundation with the Ohio Secretary of
State; (iv) select New Foundation’s initial board; and (v) cause New Foundation to apply for
federal tax-exempt status with the Internal Revenue Service.

4.2 Representation on Governing Board. The Clinic will have the right to appoint two
(2) voting members on the governing board of New Foundation, which shall have not less than
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five (5) nor more than twenty-one (21) members. The Clinic’s rights under this Section 4.2 will
survive until the later of (i) one (1) year after the final Clinic’s Annual Contribution payment
described in Section 6.1(b), and (ii) the period during which the Clinic owns and operates the
FHC.

4.3 Funding of New Foundation. In connection with the transactions contemplated by
the Transition and in support of the health and wellness activities supported by New Foundation,
the Clinic will provide funding for the activities of New Foundation through (i) the payments
described in Section 6.1(a), and (ii) the Clinic’s Annual Contribution payments described in
Section 6.1(b). New Foundation will place the Clinic’s Annual Contribution amount, and any
interest thereon, into a segregated fund within New Foundation to address the rights described in
Section 4.4.

4.4 Use of New Foundation Funds.

(a) Use of the funds contributed to the New Foundation, including, without
limitation, any contributions governed by this Master Agreement, shall be at the discretion of the
New Foundation and subject to (i) the New Foundations’ articles of incorporation and other
governing documents created pursuant to Section 4.1 and (ii) Section 4.4(b).

(b) In recognition of the Clinic’s Annual Contributions, the New Foundation
will provide the Clinic with suitable naming opportunities and a right of first refusal with respect
to programming or activities funded using the Clinic’s Annual Contributions or partial
distributions of such funds. The New Foundation and the Clinic agree that the naming
opportunities will apply to New Foundation’s programs, not the name of New Foundation’s
corporate entity. The Clinic’s naming and right of first refusal rights under this Section 4.4 will
survive until the earlier of (i) one (1) year after the final Clinic’s Annual Contribution payment
described in Section 6.1(b), and (ii) the period during which the Clinic owns and operates the
FHC.

ARTICLE V

REAL ESTATE MATTERS

5.1 Sale of FHC Site. Attached hereto as Exhibit G is a purchase and sale agreement
(“FHC Site Sale Agreement”), pursuant to which the City will convey the FHC Site to the Clinic
for a fair market value purchase price determined by a mutually agreed upon appraiser, who will
value the FHC Site as vacant land.

5.2 City Repurchase Option. The City shall have a repurchase option with respect to
the FHC Site, as described in the deed attached to the FHC Site Sale Agreement.

5.3 Use Protection on Current Hospital Site. As part of the consideration for the
Clinic’s acquisition of the FHC Site and its commitments regarding the FHC and no later than the
termination date of the 1996 Lease with respect to the Current Hospital Site, a restrictive covenant
(the “Covenant”) will be placed on the Current Hospital Site. Pursuant to the Covenant, (i) no
Covered Hospital (defined below) may be operated on the Current Hospital Site and (ii) no Health
Care System Provider (defined below) will be permitted to operate or manage a health care
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facility or service, and no signage identifying such Health Care System Provider will be
permitted, on the Current Hospital Site without the Clinic’s prior written consent while the Clinic
owns and operates the FHC. For purposes of clarity, the parties agree that (a) clause (ii) above
does not restrict the activities of independent physician groups, licensed provider groups or other
non-Health Care System Providers, and (b) the Covenant does not restrict any activity of Covered
Hospitals, Health Care System Providers or any other party at any location other than the Current
Hospital Site. For purposes of this paragraph, a “Covered Hospital” means the following types of
hospitals as described by The Joint Commission in its publicly available material: general,
oncology, and specialty and “Health Care System Provider” means an organization that owns,
operates or manages one or more Covered Hospitals. In the event the Clinic ceases to own or
operate the FHC, the Covenant shall terminate and the Clinic shall execute all documents
reasonably necessary to release the Covenant, including executing a release to be recorded in the
real property records.

5.4 Sale of Property at 850 Columbia Road. Attached hereto as Exhibit H is the
purchase and sale agreement between LHA and the Clinic (“850 Columbia Road Sale

Agreement”), pursuant to which LHA will sell the land and improvements located at 850
Columbia Road, Westlake, Ohio property, as more particularly described in the 850 Columbia
Road Sale Agreement, to the Clinic for a purchase price of Eight Million Two Hundred Thousand
Dollars ($8,200,000) (the “Columbia Purchase Price”). In recognition of the early termination
of the 1996 Lease and the loss of income tax revenue from Lakewood Hospital employees, LHA
will direct that the Columbia Purchase Price (subject to any adjustments described in the 850
Columbia Road Sale Agreement) be paid by the Clinic to the City. As provided in the 850
Columbia Road Sale Agreement, Six Million Eight Hundred Thousand Dollars ($6,800,000) of
the Columbia Purchase Price will be paid at the closing of the 850 Columbia Road Sale
Agreement. The remaining One Million Four Hundred Thousand Dollars ($1,400,000) of the
Columbia Purchase Price will be evidenced by a promissory note, which will be assigned to the
City, and will be paid on the FHC Commencement Date, as defined in Section 6.1(b).

5.5 Amendment to 1996 Lease. Attached hereto as Exhibit I (the “Lease

Amendment”) is an amendment to the 1996 Lease between the City and LHA, pursuant to which
the City will (i) permit the termination of the Required Services (as defined in the 1996 Lease),
other than emergency department operations, (ii) permit the wind down of all other inpatient and
other services at the Hospital, (iii) provide for the termination of the 1996 Lease on or about the
FHC Commencement Date, (iv) release the FHC Site from the 1996 Lease, and (v) address other
provisions necessary for the Transition. The Lease Amendment also shall provide that LHA will
make the additional payments due under the 1996 Lease until cessation of all of LHA’s clinical
operations on the Current Hospital Site, including the emergency department operations, up to a
maximum aggregate amount of $2,887,500.

5.6 Curtis Block Building. Concurrently or promptly after the closing of the sale of
the FHC Site, LHA will convey the property known as the Curtis Block building (permanent
parcel number 314-07-007) and any residential homes owned by LHA to the City for a purchase
price of $1. LHA and the City shall work collaboratively to agree upon any purchase or closing
documentation reasonably required in connection with the aforementioned conveyance.
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ARTICLE VI

FINANCIAL OBLIGATIONS

6.1 Funding of the New Foundation.

(a) Initial $24.4 Million Cash Payment to New Foundation. The parties agree
and acknowledge that the payments under this Section 6.1 constitute (i) an exchange for the right
to receive LHA’s assets upon its dissolution (as described in Section 3.3(d)), and (ii) to the extent
the value of such assets is less than the payment amount, a contribution to the New Foundation to
be used in the furtherance of New Foundation’s tax-exempt purposes. In recognition of the
parties’ intention that these payments be used for the benefit of the Lakewood community and its
residents and to support New Foundation’s tax-exempt purposes, the Clinic and/or LHA will
transfer or contribute a total of Twenty-Four Million Four Hundred Thousand Dollars
($24,400,000) to New Foundation (using LHA funds to the extent available as contemplated in
Section 3.3(b)) as follows:

(1) Transfer/contribute Two Hundred Thousand Dollars ($200,000) to
New Foundation in immediately available funds on or before March 1, 2016;

(2) Transfer/contribute Seven Million Six Hundred Dollars
($7,600,000) to New Foundation in immediately available funds on the date of the
commencement of operations and provision of patient care at the FHC (the “FHC

Commencement Date”).

(3) Transfer/contribute Four Million Three Hundred Thousand Dollars
($4,300,000) to New Foundation in immediately available funds on the second anniversary of the
FHC Commencement Date;

(4) Transfer/contribute Four Million, One Hundred Thousand Dollars
($4,100,000) to New Foundation in immediately available funds on the fourth anniversary of the
FHC Commencement Date;

(5) Transfer/contribute Four Million, One Hundred Thousand Dollars
($4,100,000) to New Foundation in immediately available funds on the sixth anniversary of the
FHC Commencement Date; and

(6) Transfer/contribute Four Million, One Hundred Thousand Dollars
($4,100,000) to New Foundation in immediately available funds on the eighth anniversary the
FHC Commencement Date.

(b) Annual Contributions to New Foundation Totaling $8 Million. In support
of the furtherance of the purposes of New Foundation, the Clinic will make sixteen (16) annual
payments to New Foundation of Five Hundred Thousand Dollars ($500,000) each, with the first
payment being made on the FHC Commencement Date and subsequent payments being made on
each anniversary of the FHC Commencement Date for fifteen (15) consecutive years (each, a
“Clinic’s Annual Contribution”).
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(c) Delayed Wind-Down of Hospital Operations. The commitments made by
the parties in this Master Agreement, including the significant risk assumed by the Clinic with
respect to LHA’s Net Asset Value as described in Section 3.3(b), presume the cessation of
inpatient Hospital operations in a timely fashion. If LHA is unable to cease inpatient operations
on or before March 1, 2016 (the “Outside Inpatient Hospital Operations Cessation Date”) as
a result of action taken by a judicial or quasi-judicial body or a governmental body or agency
(other than a governmental body or agency whose primary function is oversight of health care
providers) and the operations of LHA generate an EBIDA loss, the $24,400,000 payment
obligations described in Section 6.1(a) will be reduced by the aggregate amount of such EBIDA
losses beginning as of the Outside Inpatient Hospital Operations Cessation Date through the
cessation of the Hospital’s inpatient operations. For purpose of this Section 6.1(c), the operation
of the emergency department at the Hospital will not be deemed to be inpatient Hospital
operations. For the purpose of this Section 6.1(c), the term “EBIDA” means earnings before
interest, depreciation, and amortization expenses. In accordance with LHA current financial
reporting practices (e.g. Financial Reporting Practices applied for 2014 Audited Statements), the
term “earnings” in the preceding sentences means LHA’s operating income or loss. For clarity
regarding the meaning of EBIDA, the parties agree that LHA’s EBIDA was as follows: (i)
$3,690,000 for the ten-month period ended October 31, 2014; (ii) $5,944,000 for the year ended
December 31, 2014; and (iii) negative $4,931,000 for the ten-month period ended October 31,
2015. The parties further agree that the date the Hospital ceases inpatient operations shall be
deemed to be the first date the Hospital declines to accept new inpatients. To the extent the
payment obligations described in Section 6.1(a) need to be reduced pursuant to this Section
6.1(c), the amount of such reduction shall be applied proportionately throughout the payment
schedule contemplated by Section 6.1(a).

6.2 Funding of Demolition or Redevelopment Costs. The City will be paid Seven
Million Dollars ($7,000,000) for the demolition and/or redevelopment of the Hospital building
and other structures on the Current Hospital Site as contemplated by Section 3.3(c), which may be
utilized as determined by the City in its sole discretion. This amount will be transferred to the
City by the Clinic and/or LHA (using LHA funds to the extent available as contemplated in
Section 3.3(b)) as follows: (i) Five Hundred Thousand Dollars ($500,000) on the date that the
FHC Site is transferred to the Clinic under the FHC Site Sale Agreement, and (ii) Six Million
Five Hundred Thousand Dollars ($6,500,000) on the FHC Commencement Date.

ARTICLE VII

REPRESENTATIONS AND WARRANTIES

7.1 Mutual Representations and Warranties. Each party represents and warrants to the
other parties that the statements contained in this Section 7.1 are true and correct as of the
Effective Date.

(a) Authorization; Enforceability. Each party represents and warrants that it
has all requisite power, authority and capacity to execute and deliver this Master Agreement and
any other agreements to be entered into by it in connection with the Transition as contemplated
hereby and to perform its obligations under this Master Agreement and any such other
agreements, and to consummate all transactions contemplated hereby. The execution and
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delivery of this Master Agreement, and the performance of the transactions contemplated hereby,
have been duly and validly authorized by the applicable governing board or bodies of such party,
and all action (corporate, legislative or otherwise) necessary for the authorization and
consummation of the transactions contemplated this Master Agreement has been taken. This
Master Agreement has been duly executed and delivered by such party, and constitutes a valid
and binding obligation of such party, enforceable against such party in accordance with its terms
subject to (i) bankruptcy, insolvency, reorganization, moratorium or other laws affecting
creditors’ rights generally, and (ii) general principles of equity, including the availability of
specific performance, and public policy.

(b) Absence of Conflicts. Each party represents and warrants that its
execution, delivery and performance of this Master Agreement will not (i) result in the breach or
violation of any term or provision of or constitute a default under or conflict with any terms or
provision of: its articles of incorporation, code of regulations, charter, bylaws, or any other of its
organizational or governing documents, or any contract, agreement, lease, mortgage, license,
permit, authorization, or other obligation to which it or any of its Affiliates is a party, or by
which it or any of its Affiliates is bound, (ii) constitute such an event that with notice, lapse of
time, or both, would result in any such breach, violation or default, (iii) conflict with or result in
any violation by such party or any of its Affiliates of any constitution, statute, rule, regulation,
ordinance, code, order, judgment, writ, injunction, decree or award, or constitute an event that
with notice, lapse of time, or both, would result in any such violation or (iv) result in the creation
or imposition of any lien, charge or encumbrance upon or with respect to the assets or property
of such party or any of its Affiliates.

(c) Consents. Each party represents and warrants that it has (i) obtained all
material consents, approvals, authorizations and clearances of governmental authorities required
of it to consummate the transactions contemplated hereby; (ii) provided such information and
communications to governmental authorities as such governmental authorities may reasonably
request; and (iii) assisted and cooperated with the other parties’ efforts to obtain all consents,
licenses, permits, approvals, authorizations and clearances of governmental authorities that the
parties reasonably deem necessary or appropriate and to prepare any document or other
information reasonably required of it by any such governmental authorities to consummate the
transactions contemplated herein. Each party represents and warrants that neither it nor any of
its Affiliates have entered into any agreement with any governmental authority to delay the
consummation of or not consummate the transactions contemplated by this Master Agreement.

(d) No Litigation. Except Edward Graham, et al. v. City of Lakewood, et al.

pending in the Cuyahoga County Court of Common Pleas, Case No. CV-15-846212, each party
represents and warrants that no action, suit or proceeding has been instituted or, to its
Knowledge, is threatened in writing to restrain, prohibit, delay or otherwise challenge the legality
or validity of any of the transactions contemplated by this Master Agreement or which would
reasonably be expected to have a material adverse effect such party.

(e) Donor Restrictions. Each party represents and warrants that, to its
Knowledge and except as recorded in the public records, there are no restrictions imposed by any
donor affecting any material real estate or other material assets of a party that would prohibit,

LKWD-PRR231_001566

LKWD-PRR231_001566



14
11938585.9

limit or restrict such party’s ability to enter into this Master Agreement or to consummate any of
the transactions contemplated hereby.

(f) No Misrepresentation. Each party represents and warrants that, to its
Knowledge, none of the representations and warranties made by it in this ARTICLE VII contains
any untrue statement of a material fact or omits to state a material fact necessary in order to make
such representation and warranty not misleading.

7.2 Representations and Warranties of the Clinic and LHA. Each of the Clinic and
LHA represents and warrants to the other parties that the statements contained in this Section 7.2
are true and correct as of the Effective Date.

(a) Organization and Standing. Each of the Clinic and LHA represents and
warrants that it is an Ohio nonprofit corporation duly organized and validly existing under the
Chapter 1702 of the Ohio Revised Code, and in good standing under the laws of the State of
Ohio.

(b) Tax Status.

(1) The Clinic represents and warrants that it is recognized as exempt
from federal income taxation under Section 501(a) of the Code as an organization described in
Section 501(c)(3) of the Code. The Clinic has no Knowledge of any action by the Internal
Revenue Service to revoke or terminate the tax status of the Clinic.

(2) LHA represents and warrants that it is recognized as exempt from
federal income taxation under Section 501(a) of the Code as an organization described in
Section 501(c)(3) of the Code. LHA has no Knowledge of any action by the Internal Revenue
Service to revoke or terminate the tax status of LHA.

7.3 Knowledge. As used in this ARTICLE VII, the term “Knowledge” means, (a)
with respect to LHA and the Clinic, to the actual knowledge of the party’s officers and the
members of a party’s governing board or body, and (b) with respect to the City, to the actual
knowledge of Michael P. Summers, Mayor and Kevin M. Butler, Law Director.

ARTICLE VIII

EFFECTIVE DATE

8.1 Effective Date. The parties agree that this Master Agreement will become
effective on the Effective Date when signed by duly authorized representatives of each party. The
parties acknowledge and agree that each of the Ancillary Agreements will become effective in
accordance with their respective terms and may have closing dates after the Effective Date.

8.2 The Clinic’s Deliveries as of the Effective Date. Upon the final required signature
of this Master Agreement, in addition to any other documents specifically required to be delivered
pursuant to this Master Agreement, the Clinic shall deliver the following:
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(a) certified copies of resolutions of the Clinic’s Board, duly adopted and in
full force and effect as of the Effective Date, authorizing and approving Clinic’s performance of
the transactions contemplated under this Master Agreement and the execution and delivery of the
documents described herein;

(b) originals of the following agreements executed by a duly authorized
officer of the Clinic: the FHC Site Sale Agreement; the 850 Columbia Road Sale Agreement,
and the Termination of 1996 Definitive Agreement; and

(c) such other instruments and documents as the parties reasonably deem
necessary to effect the transactions contemplated by this Master Agreement, including all
completed Exhibits and Schedules to this Master Agreement.

8.3 LHA’s Deliveries as of the Effective Date. Upon the final required signature of
this Master Agreement, in addition to any other documents specifically required to be delivered
pursuant to this Master Agreement, LHA shall deliver the following:

(a) certified copies of resolutions of the LHA Board, duly adopted and in full
force and effect as of the Effective Date, authorizing and approving LHA’s performance of the
transactions contemplated under this Master Agreement, including adopting the amended and
restated articles of incorporation and code of regulations of LHA, and the execution and delivery
of the documents described herein;

(b) originals of the following agreements executed by a duly authorized
officer of LHA: the 850 Columbia Road Sale Agreement; the Termination of 1996 Definitive
Agreement; and the Lease Amendment; and

(c) such other instruments and documents as the parties reasonably deem
necessary to effect the transactions contemplated by this Master Agreement, including all
completed Exhibits and Schedules to this Master Agreement.

8.4 The City’s Deliveries as of the Effective Date. Upon the final required signature
of this Master Agreement, in addition to any other documents specifically required to be delivered
pursuant to this Master Agreement, the City shall deliver the following:

(a) certified copies of legislation duly adopted by the City Council of
Lakewood and in full force and effect as the Effective Date, authorizing and approving the City’s
performance of the transactions contemplated by the Master Agreement and the execution and
delivery of this Master Agreement and the documents described herein.

(b) originals of the following agreements executed by a duly authorized
officer of the City: FHC Site Sale Agreement; and the Lease Amendment; and

(c) such other instruments and documents as the parties reasonably deem
necessary to effect the transactions contemplated by this Master Agreement, including all
completed Exhibits and Schedules to this Master Agreement.
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ARTICLE IX

Post-Effective Date Obligations

9.1 Consents. Each party shall use its commercially reasonable efforts to, and shall
cooperate with the other parties to (i) promptly apply for and use all reasonable efforts to obtain
as soon as practicable all consents, approvals, authorizations and clearances of governmental
authorities required of it to consummate the transactions contemplated hereby; (ii) provide such
information and communications to governmental authorities as another party or such
governmental authorities may reasonably request; and (iii) assist and cooperate with the parties’
efforts to obtain all consents, licenses, permits, approvals, authorizations and clearances of
governmental authorities that the parties reasonably deem necessary or appropriate and to prepare
any document or other information reasonably required of it by any such governmental authorities
to consummate the transactions contemplated herein. Each party shall notify the other parties
promptly upon receiving any written request for additional information from any governmental
authorities in connection with the transactions contemplated by this Master Agreement, and shall
use commercially reasonable efforts to comply with such request as soon as possible. Each party
shall keep the other parties promptly informed of all developments regarding such filings,
requests and responses referred to in this Section 9.1. No party or any Affiliate (defined below)
thereof shall enter into any agreement with any governmental authority not to consummate or to
delay consummation of the transactions contemplated by this Master Agreement, except with the
prior written consent of the other parties. If any administrative or judicial action or proceeding is
instituted, each party shall each use its commercially reasonable efforts to defend such action or
proceeding.

9.2 Clinic Payment Obligations. To the extent LHA does not have sufficient funds to
meet any of its payment obligations under this Master Agreement, the Clinic shall fulfill such
obligations.

9.3 LHA Record Retention. Upon LHA’s cessation of operations, the Clinic will
maintain and administer the archival recordkeeping operations of LHA, complying with
applicable laws, pursuant to the Clinic’s record retention policies.

9.4 Mutual Waiver.

(a) The City, on its own behalf and on behalf of the Mayor, City Council, and
its directors (each in their representative capacity only), and its successors and assigns
(collectively, the “City Parties”), hereby forever waives, releases and discharges LHA and the
Clinic and their respective Affiliates, members, officers, directors, trustees, employees, agents,
attorneys, donors, successors and assigns (the “Hospital Parties”), from any and all known and
unknown claims, demands, injuries, damages, actions, costs, expenses, attorneys’ fees, liability
and suits in equity or law, known or unknown (collectively, “Claims”) and hereby agrees to not
bring suit against the Hospital Parties for causes of action that arise out of or relate to the
Original Lease, the Definitive Agreement, the operation and management of the Hospital prior to
the Effective Date, or the Transition, including closing of the Hospital, the cessation of services
or programs at the Hospital, and the potential demolition, abatement and/or redevelopment of the
Hospital building. Notwithstanding the foregoing, the City Parties and LHA agree that Section
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9.9 of the 1996 Lease, if applicable, shall remain in full force and effect through the pendency of
any suit pending in the Cuyahoga County Court of Common Pleas, any appeals concerning the
same, and any other litigation which may arise as a result of the Transition, including closing of
the Hospital and the cessation of services or programs at the Hospital.

(b) Each of the Hospital Parties hereby forever waives, releases and
discharges the City Parties and the other Hospital Parties, from any and all known and unknown
Claims and hereby agrees to not bring suit against the City Parties or the other Hospital Parties
for causes of action that arise out of or relate to the Original Lease, the Definitive Agreement, the
operation and management of the Hospital prior to the Effective Date, or the Transition,
including closing of the Hospital or the cessation of services or programs at the Hospital.

(c) Nothing in this Section 9.4 shall be deemed to relieve any party of any of
its obligations, or waive any party’s rights, under this Master Agreement or any of the Ancillary
Agreements.

9.5 Cooperation in Orderly Cessation of Services at the Hospital and Dissolution of
LHA. Each of the parties agrees to cooperate to effect an orderly and efficient closure of the
Hospital and the transition of patient care. Each of the parties agrees it will not take any action
that is intended to (i) delay, stop, reverse or otherwise impede any of the parties from taking the
actions contemplated by the Transition, or (ii) delay, stop, reverse or otherwise impede the
dissolution of LHA. All parties further agree to cooperate in good faith to oppose any action by a
judicial or quasi-judicial body or governmental body or agency intended to stop, reverse or
otherwise impede the Transition or any other obligations set forth in this Master Agreement or
any Ancillary Agreement. Notwithstanding anything contained herein to the contrary, nothing in
this Section 9.5 shall be deemed to obligate the City to amend, modify or waive any legal
requirement or established processes.

9.6 Priority Hiring of Lakewood Hospital Employees and the Clinic’s Employees at
the Hospital. In recognition of the commitment to the provision of high quality patient care
shown by those Hospital employees and the Clinic employees working at the Hospital, the Clinic
agrees that if circumstances arising from the Transition result in the job of a Hospital employee or
a Clinic employee working at the Hospital being eliminated, the Clinic will offer such individual
another job opportunity within the Clinic’s health system. The Clinic’s human resource team will
work with such individuals to provide information and guidance about opportunities at the FHC
or other Clinic health system locations. Such individuals will be given top priority for open
positions within the Clinic’s health system.

9.7 Transition of Physician Offices. To the extent necessitated by the construction of
the FHC and subject to applicable legal requirements, the parties will coordinate the relocation of
existing tenants in the professional office building on the FHC Site and will work collaboratively
to effectively transition independent physicians and other tenants of such professional office
building to new locations; provided, however, the City’s assistance in such relocation efforts shall
be at no additional cost to the City.

9.8 Negotiations between Lakewood and Avon. The Clinic will use its best efforts to
facilitate negotiations between the City of Avon and the City of Lakewood to compensate the City
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of Lakewood for the loss of payroll taxes consistent with the payroll tax revenue sharing
agreement that the City of Avon entered into with other nearby municipalities in 2005.

9.9 Transportation Grants. Promptly following the Effective Date, the City and the
Clinic will collaborate on an application for a planning grant from the Lakewood Hospital
Foundation or another appropriate foundation agreed to by the parties to address transportation
needs during the Transition and following the opening of the FHC.

9.10 Wind-Down and Dissolution Activities. LHA will undertake the activities
described in ARTICLE III.

9.11 Transfer of Real Property. To the extent necessary, LHA will cooperate in
transferring to the City any real estate rights that it may have in the Current Hospital Site and any
residential homes owned by LHA or pursuant to the 1996 Lease. In connection with the sale of
the FHC Site, LHA will assign and the Clinic will assume any leases or other occupancy
agreements currently encumbering the FHC Site and LHA shall execute any other affidavits or
documents as may be required to deliver title to the FHC site to the Clinic in the condition
required by the FHC Site Sale Agreement.

9.12 Insurance. In consideration for insurance premiums (estimated fair market value
of $2.5 million) paid by or allocated to LHA, the Clinic will provide insurance protection
(indemnity and defense), including without limitation professional liability and directors and
officers insurance, for the officers, trustees, employees, and other agents of LHA, for LHA-related
occurrences both prior to and subsequent to the dissolution of LHA.

9.13 Approvals. The City will cooperate with the Clinic’s efforts to obtain all zoning,
architectural, construction, engineering, regulatory, tax-exemption or other approvals within its
authority as requested by the Clinic in the design, construction, and maintenance of the FHC;
provided that (a) the Clinic properly follows established processes for obtaining such approvals
and (b) the City shall not be obligated to waive, amend or modify any legal requirements or
established processes for obtaining such approvals.

9.14 City Obligations.

(a) In addition to the other obligations in this ARTICLE IX, the City shall
meet its obligations described in Section 2.2 and its obligations under the Covenant described in
Section 5.3.

(b) The City will make reasonable efforts to include among its employee
benefits at least one health plan with Tier 1 and/or preferred provider access to the Cleveland
Clinic, to the extent reasonably practicable and permissible under existing agreements.

9.15 FHC Commencement Date. In the event that the FHC is not open and operating by
June 30, 2019, all references in this Master Agreement to the FHC Commencement Date shall be
deemed to be June 30, 2019.

9.16 Defaults.
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(a) It shall be an event of default hereunder or under any Ancillary Agreement
that does not separately define “default” or “event of default” (each an “Event of Default”) if
any party shall:

(1) Fail to perform any monetary obligation set forth in this Master
Agreement within ten (10) days of written notice that such obligation has not been performed;

(2) Fail to perform any non-monetary obligation set forth in this
Master Agreement within thirty (30) days of written notice that such obligation has not been
performed or such longer period of time as may be reasonably required to perform such
obligation, provided the defaulting party commences performance within such thirty (30) day
period and thereafter diligently pursues such performance to completion;

(3) Make an assignment of the property of such party for the benefit of
creditors;

(4) Have (whether voluntarily or involuntarily) a receiver, trustee or
assignee appointed for such party with respect to all or substantially all of its assets;

(5) Declare bankruptcy or insolvency; or

(6) Commence bankruptcy proceedings or have bankruptcy
proceedings commenced against it, provided, however, the commencement of an involuntary
proceeding against a party shall not be an Event of Default if dismissed within sixty (60) days
following commencement.

9.17 Remedies. Upon the occurrence of an Event of Default, the non-defaulting party
(or parties) shall have the right to exercise all rights and remedies available at law or in equity
arising from such Event of Default, including, without limitation, specific performance.

ARTICLE X

Dispute Resolution

10.1 Covered Disputes. All controversies and claims arising under or relating to this
Master Agreement and the Ancillary Agreements shall be resolved in accordance with this
ARTICLE X. The parties shall negotiate all matters of joint concern in good faith, with the
intention of resolving issues between them in a mutually satisfactory manner. If a disagreement
between or among the parties cannot be resolved through informal discussions, it shall be deemed
a “Dispute” upon one party (the “Declaring Party”) declaring, by the delivery of a written notice
(the “Notice”) to the other parties, that a Dispute exists. The Notice shall specify the nature and
cause of the Dispute and the action that the Declaring Party deems necessary to resolve the
Dispute. Following receipt of the Notice, the authorized representatives of the parties shall use
good faith efforts to resolve the Dispute. If a Dispute is not resolved by the officers within thirty
(30) days of the date of the Notice, the matter shall be referred to the LHA Board chair, the
President of Lakewood City Council and the Chair of the Executive Committee of the Cleveland
Clinic Regional Hospitals. If a Dispute is not resolved between such designees of the respective
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parties within thirty (30) days of the date of submission thereto, the parties shall have the
remedies provided in Section 9.17 or as separately provided in an Ancillary Agreement.

10.2 General. The parties agree that all aspects of the informal dispute resolution
process contemplated by Section 10.1, shall be conducted in confidence. The parties agree that all
statements made in connection with informal dispute resolution efforts shall not be considered
admissions or statements against interest by either party. The parties further agree that they will
not attempt to introduce such statements at any later trial or mediation between the parties.
Notwithstanding any language in this ARTICLE X to the contrary, the parties agree that any
records that are public pursuant to state or local records laws shall not be subject to the
aforementioned requirements. EACH PARTY IRREVOCABLY WAIVES ANY AND ALL
RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING.

ARTICLE XI

Miscellaneous Provisions

11.1 Definitions. The term “Affiliate” when used in connection with a particular entity
means any Person directly or indirectly controlled by or under common control with such entity.
“Control” or “controlled by” shall mean the power to elect through membership, ownership,
contract, or otherwise, fifty percent (50%) or more of the board of trustees, directors or managers
(or others performing similar functions) of a Person. “Control” also includes the power to direct
or cause the direction of the policies and management of an entity, whether through contract,
membership interests, ownership of voting securities, a lease, a management agreement, or other
arrangement. The term “Person” means any individual, partnership, limited liability company,
corporation, joint venture, trust, business trust, cooperative or other association or any other
entity.

11.2 Survival. The representations and warranties of the parties shall survive for a
period of twelve months after the Effective Date. No representations and warranties shall survive
the termination of this Master Agreement. All covenants and agreements that contemplate
performance thereof following the Effective Date will survive the Effective Date in accordance
with their respective terms as described herein.

11.3 Waivers and Amendments. This Master Agreement may not be amended or
modified and compliance herewith may not be waived (either generally or in a particular instance
and either retroactively or prospectively) except with the written consent of both parties hereto.

11.4 No Third Party Beneficiaries. This Master Agreement is intended solely for the
benefit of the parties hereto and not for the benefit of any other person or entity.

11.5 Enforcement of Remedies. To the extent a party’s obligation under this Master
Agreement is explicitly directed to one or more, but not all, of the parties, any party(ies) shall
have the ability to enforce such obligation. Further, to the extent any terms of this Master
Agreement conflict with the terms of an Ancillary Agreement, the terms of the Ancillary
Agreement shall govern. If a dispute arises under an Ancillary Agreement, only the parties to
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such agreement will be entitled to enforce remedies thereunder and the other parties to this Master
Agreement are not third party beneficiaries by virtue of this Master Agreement.

11.6 Estoppels. At any time and from time to time, each party agrees, upon a written
request from any other party, to execute and deliver to the requesting party, within fifteen (15)
days of request, a written statement certifying: (i) that this Master Agreement is unmodified and
in full force and effect (or if there have been modifications, that the same is in full force and effect
as modified and stating the modifications); (ii) that the certifying party knows of no default or any
act or omission that with the passage of time would constitute a default under the Master
Agreement by any other party to the Master Agreement (or stating any such default, act or
omission); (iii) that the certifying party has not received written notice from any other party to the
Master Agreement alleging that the certifying party is in default under the Master Agreement (or
identifying such notice); and (iv) such other information as the requesting party may reasonably
request.

11.7 Binding Effect. Except as provided otherwise, all of the terms and provisions of
this Master Agreement shall be binding upon and inure to the benefit of and be enforceable by the
duly authorized successors and assigns of the parties hereto.

11.8 Headings. The headings contained in this Master Agreement, in any Exhibit
hereto are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Master Agreement. All Exhibits annexed hereto or referred to herein are
hereby incorporated in and made a part of this Master Agreement as if set forth in full herein.
Any capitalized terms used in any Exhibit but not otherwise defined therein, shall have the
meaning as defined in this Master Agreement. When a reference is made in this Master
Agreement to a Section or Exhibit such reference shall be to a Section of, or an Exhibit to, this
Master Agreement unless otherwise indicated.

11.9 Entire Agreement. The parties agree that this Master Agreement, including the
Exhibits hereto, which are incorporated herein by reference, and the Ancillary Agreements
represent the complete and exclusive statement of the agreement among them with respect to the
subject matter hereof and supersedes all other agreements, oral or written, between them relating
to the subject matter of this Master Agreement and the Ancillary Agreements.

11.10 Assignment. No party shall assign this Master Agreement or any of its rights or
obligations hereunder (including by operation of law in connection with a merger or
consolidation) without the prior written consent of the other parties. Any attempt at assignment
of this Master Agreement in violation of this Section 11.10 shall be void and of no effect.

11.11 Notices. Any and all notices and other communications made or given pursuant to
this Master Agreement shall be in writing and shall be sufficiently made or given if transmitted by
hand delivery with receipt therefore, by certified or registered mail, postage prepaid, return receipt
requested, or by a national overnight delivery service with guaranteed next-day delivery with
receipt therefore, addressed as provided below; or, if the receiving party consents in advance,
transmitted and received via telecopy or via such other electronic transmission mechanism as may
be available to the parties. If a notice or communication is transmitted by hand delivery, certified
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or registered mail or Federal Express or other delivery service, as provided above, then such
notice or communication shall be addressed as follows:

if to the Clinic:

The Cleveland Clinic Foundation
Office of the Chief Executive Officer and President
9500 Euclid Avenue
Cleveland, OH 44195
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and President

With a copy to:

The Cleveland Clinic Foundation
Law Department
3050 Science Park Drive, AC3-21
Beachwood, Ohio 44122
Attn: David W. Rowan, Chief Legal Officer

If to LHA:

14519 Detroit Avenue
Lakewood, Ohio 44107
Attn: Chairman of the Board of Trustees

With a copy to:

Jeffrey R. Huntsberger, Esq.
McDonald Hopkins LLC
600 Superior Avenue, Suite 2100
Cleveland, Ohio 44114

If to the City:

City of Lakewood
12650 Detroit Ave.
Lakewood, Ohio 44107
Attn: Mayor

With a copy to:

City of Lakewood
12650 Detroit Ave.
Lakewood, Ohio 44107
Attention: Law Director

And a copy to:
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Thompson Hine LLP
3900 Key Center
127 Public Square
Cleveland, Ohio 44114
Attn: Robyn Minter Smyers, Esq.

or such other address as the party may designate in writing to the other party from time to time.
Notices and communications shall be effective when received.

11.12 Counterparts. This Master Agreement may be executed in any number of
counterparts, and each such counterpart hereof shall be deemed to be an original instrument, but
all such counterparts together shall constitute but one agreement.

11.13 Governing Law. This Master Agreement shall be governed by and construed in
accordance with the laws of the State of Ohio.

11.14 Severability. If any of the terms or provisions of this Master Agreement or the
application thereof to any person or this Master Agreement or the application thereof to any
person or circumstance shall be held by a court of competent jurisdiction to be invalid or
unenforceable, the remainder of this Master Agreement and the application of such terms or
provisions to other persons or circumstances shall not be affected thereby, but rather shall be
enforceable to the greatest extent permitted by law. In substitution for any provision of this
Master Agreement held unlawful, invalid or unenforceable, there shall be substituted a provision
of similar import reflecting the original intent of the parties hereto to the fullest extent permissible
under law.

11.15 Expenses. Each party hereto shall pay its own legal, accounting, out-of-pocket and
other expenses incident to this Master Agreement.

11.16 Further Assurances. Each party will, whenever and as often as it shall be
reasonably requested by any other party, for no additional monetary remuneration, take or cause
to be taken all actions and execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, such further instruments and documents, as may be reasonably
necessary in order to carry out the terms and conditions of this Master Agreement and the
Ancillary Agreements and to consummate and make effective transactions herein and therein
contemplated and shall do any and all other acts as many be reasonably requested in order to carry
out the intent and purpose of this Master Agreement and the Ancillary Agreements.

11.17 Time of Essence. Time is of the essence in the performance of this Master
Agreement. This Section may be waived only in a writing expressly referring hereto.

[The remainder of this page intentionally left blank.]
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have executed
this Master Agreement as of the date first written above.

THE CITY OF LAKEWOOD

By:_________________________________

Name: Michael P. Summers

Title: Mayor

THE CLEVELAND CLINIC FOUNDATION

By:_________________________________

Name:_______________________________

Title:________________________________

LAKEWOOD HOSPITAL ASSOCIATION

By:_________________________________

Name:_______________________________

Title:________________________________

The legal form and correctness of this instrument is hereby approved:

By:_________________________________

Name: Kevin M. Butler

Title: Director of Law
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Exhibits

Exhibit A - Depiction of ER Parking Lot

Exhibit B - Material Terms of Parking Lot Lease

Exhibit C - Initial FHC Services

Exhibit D - Depiction of Current Hospital Site

Exhibit E - List of Excluded Personal Property

Exhibit F - Termination of 1996 Definitive Agreement

Exhibit G - FHC Site Sale Agreement

Exhibit H - 850 Columbia Road Sale Agreement

Exhibit I - Lease Amendment
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Exhibit A

Depiction of ER Parking Lot
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Exhibit B

Material Terms of Parking Lot Lease

 Term: 10 year initial term, plus eight 5-year options to extend, unless sooner terminated
pursuant to the terms of the lease

 Rent: Fair market rental rate, taking into account the allocation of maintenance and
other responsibilities between the parties

 Maintenance: The Clinic will be solely responsible for the maintenance and security of
the parking lot, including snow removal

 Insurance: The Clinic will be solely responsible for maintaining all insurance on the
parking lot

 Triple Net: The lease shall be an absolutely triple net lease

 Expansion/Reconfiguration: The Clinic will be solely responsible for completing any
restriping or other improvements necessary to increase capacity to approximately 75
parking spaces

 Public Use: During the hours that the FHC is not operating (other than providing
emergency services), the parking lot shall be available for public parking

 Controlled Access: The Clinic will be permitted to construct access gates to limit access
to the parking lot during FHC hours of operation
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Exhibit C

List of Services initially available at the FHC

Emergency Department (24/7/365)

Family Medicine/Pediatrics

Women’s Health (incl. Midwifery)

Diabetes Care

Musculosketetal Care

Ophthalmology /Optometry

Brain Health/ Behavioral Health

Pulmonology

Neurology

Cardiac Care

Geriatrics

Digestive Diseases

Chronic Disease Clinics

Pharmacy

Physical/Occupational Therapy

Primary Care featuring an advanced medical home model

Radiology and Lab Services

Home Care coordinated with Fairview Hospital

eVisits/My Chart
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Exhibit D

Depiction of Current Hospital Site
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Exhibit E

List of Excluded Personal Property

[see attached]
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Exhibit F

Termination of 1996 Definitive Agreement

AGREEMENT TO TERMINATE DEFINITIVE AGREEMENT

THIS AGREEMENT TO TERMINATE DEFINITIVE AGREEMENT (this
“Termination Agreement”) is effective as of the 21st day of December, 2015 (the “Effective
Date”) by and between THE CLEVELAND CLINIC FOUNDATION, an Ohio nonprofit
corporation (the “Clinic”), and LAKEWOOD HOSPITAL ASSOCIATION, an Ohio nonprofit
corporation (“LHA”).

R E C I T A L S

A. The Clinic and LHA entered into an Definitive Agreement executed on December 19,
1996, in connection with Lakewood Hospital, a community hospital located in the
City of Lakewood that provides hospital and health care services to residents of the
City of Lakewood and its surrounding communities;

B. This Termination Agreement is an Ancillary Agreement required by the Master
Agreement Among City of Lakewood , LHA, and the Clinic effective as of the
Effective Date (the “Master Agreement”); and

C. Subject to the terms and conditions hereinafter set forth, the parties desire to
terminate and cancel the Definitive Agreement and any continuing obligations
described therein effective as of the Effective Date and to release each other from
their respective obligations under the Lease.

A G R E E M E N T S

IN CONSIDERATION of the foregoing Recitals and the mutual covenants and
agreements set forth herein, the receipt and sufficiency of which are hereby acknowledged, the
parties hereto hereby agree as follows:

1. Termination. The Definitive Agreement shall be, and is, hereby terminated and cancelled
in its entirety effective as of the Effective Date and the Clinic and LHA hereby forever
release and discharge each other from all of their respective obligations and claims
arising under, or in connection with the Definitive Agreement. LHA and the Clinic
specifically agree and acknowledge that, notwithstanding any language to the contrary in
the Definitive Agreement, none of their respective obligations or claims, including those
originally intended to survive the termination thereof, survive this termination of the
Definitive Agreement.

2. Binding Effect. All of the terms and provisions of this Termination Agreement shall
inure to the benefit of, be enforceable by and be binding upon the parties hereto and their
respective heirs and personal representatives, successors and assigns.
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3. Miscellaneous. This Termination Agreement may be executed in any one or more
counterparts, all of which taken together shall constitute one instrument. This
Termination Agreement shall be governed by and construed under the laws of the State of
Ohio. Each party shall cooperate and take such action and execute such other and further
documents as reasonably may be requested from time to time after the Effective Date by
any other party to carry out the terms and provisions and intent of this Termination
Agreement.

4. Entire Agreement. This Termination Agreement contains the entire agreement between
the parties hereto as to the subject matter hereof, and it is understood and agreed that
there are no other covenants, representations or warranties other than those contained
herein, in the documents referred to herein, and in the Master Agreement.

IN WITNESS WHEREOF, the parties have executed this Termination Agreement as of
the 21st day of December, 2015.

THE CLEVELAND CLINIC
FOUNDATION

By: ________________________________

Print Name: _________________________

Its: ________________________________

LAKEWOOD HOSPITAL ASSOCIATION

By: ________________________________

Print Name: _________________________

Its: ________________________________
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Exhibit G

FHC Site Sale Agreement

PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (the “Agreement”) is entered into as of
the ____ day of December, 2015 (the “Effective Date”), by and between the City of Lakewood,
Ohio, a municipal corporation and political subdivision in and of the State of Ohio (“Seller”),
and The Cleveland Clinic Foundation, an Ohio non-profit corporation (“Buyer”).

RECITALS

A. Buyer and Seller are parties to that certain Master Agreement dated as of December __,
2015 (the “Master Agreement”) by and among Buyer, Seller and Lakewood Hospital
Association (“LHA”).

B. Pursuant to the Master Agreement, Seller has agreed to sell and convey to Buyer, and
Buyer has agreed to purchase from Seller, in accordance with the terms and conditions of
this Agreement, that property located in Lakewood, Ohio, as more particularly described
in this Agreement.
NOW, THEREFORE, in consideration of the mutual covenants and promises set forth in

this Agreement, and for other valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Seller and Buyer agree as follows:

AGREEMENT:

1. The Property. Upon and subject to the terms and conditions contained herein,
Buyer agrees to purchase from Seller, and Seller agrees to sell to Buyer, the following
(collectively, the “Property”):

(a) the land depicted on Schedule 1(a) attached hereto, located in the City of
Lakewood, County of Cuyahoga, State of Ohio, together with all easements, rights and privileges
appurtenant thereto, and all of Seller’s right, title and interest, if any, in and to any land lying in
the bed of any street, avenue or alley, open or closed, in front of, abutting or adjoining such
parcel of real property (the “Land”)1;

(b) all improvements of every kind and description located on the Land,
including, without limitation, all buildings and structures located thereon, together with all
building fixtures and appurtenances located in and affixed to such improvements on the date
hereof (collectively, the “Improvements”); and

1
The parties acknowledge that the Land as depicted on Schedule 1(a) does not consist of current conveyable

parcels. Seller shall, at its cost and expense, commission a survey of the site and cause a lot split/consolidation plat
to be prepared in order to create one tax parcel and legal description which will be used for purpose of the Deed.
The closing will be conditioned upon receipt of any necessary approvals for lot splits and/or consolidations (the “Lot
Split Approval”).
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(c) all warranties, guarantees, permits, licenses, architectural and engineering
plans and reports, books, records, financial data, computer data, tenant files, and other files and
documents owned by Seller to the extent relating to the use, operation, maintenance or repair of
the Land or the Improvements (collectively, the “Warranties and Documents”).

2. Purchase Price. Buyer shall pay to Seller as the total purchase price (the
“Purchase Price”) for the Property the sum of _______________________________ Dollars
($_____________________), which shall be payable at Closing (defined below). [NOTE: FMV
OF VACANT LAND TO BE DETERMINED BY APPRAISAL.]

(a) The Purchase Price shall be deposited with the Escrow Agent (defined below)
not later than 11:00 A.M. (local time within the time zone in which the Property is located) on
the Closing Date (defined below) in immediately available federal funds, subject to the
adjustments and prorations hereinafter provided. It shall not be a condition to Buyer’s obligation
to consummate the transaction contemplated by this Agreement that Buyer obtain financing for
all or any portion of the Purchase Price.

(b) For the purposes hereof, the term “Escrow Agent” means the Cleveland office
of First American Title Insurance Company; attention: LeAnn Davis; telephone number:
216.802.3505; email: LeaDavis@firstam.com. The “Escrow Agent” shall also serve as the
“Title Company” for purposes of this Agreement. This Agreement shall serve as escrow
instructions, together with Escrow Agent’s standard conditions of acceptance of escrow (the
“Standard Conditions of Escrow”); provided, however, that in the event of any inconsistency
between the Standard Conditions of Escrow and this Agreement, this Agreement shall govern
and control. For the purposes hereof, the term “Business Day” means all days, excluding
(i) Saturday and Sunday, and (ii) any day that is a national holiday in the United States or a state
holiday in the State in which the Land is located.

3. Condition of Property; Inspection. (a) Buyer acknowledges and agrees that,
except as otherwise set forth in this Agreement, including the representations set forth in
Section 7 of this Agreement, (i) Seller has made no representation or warranty whatsoever,
express or implied, as to the condition, quantity or quality of the Property, or any portion thereof,
and (ii) Buyer agrees to accept the Property and all portions thereof in “AS IS” condition as of
the date hereof, subject to ordinary wear and tear and damage by casualty.

(b) EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, BUYER
SPECIFICALLY ACKNOWLEDGES AND AGREES THAT SELLER IS SELLING AND
BUYER IS PURCHASING THE PROPERTY ON AN “AS IS” “WHERE IS” AND “WITH
ALL FAULTS” BASIS IN ITS CURRENT CONDITION, INCLUDING ALL ZONING,
SUBDIVISION, AND ENVIRONMENTAL CONDITIONS, AND SELLER DISCLAIMS ANY
REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, WITH RESPECT TO
THE PROPERTY, INCLUDING WITHOUT LIMITATION, ANY WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE EXCEPT FOR THE
REPRESENTATIONS AND WARRANTIES EXPRESSLY MADE BY SELLER IN THIS
AGREEMENT. EXCEPT FOR LIABILITY ARISING FROM BREACH OF SUCH
REPRESENTATIONS AND WARRANTIES EXPRESSLY MADE BY SELLER IN THIS
AGREEMENT, BUYER HEREBY RELEASES SELLER FROM ANY AND ALL LIABILITY
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RELATING TO THIS PROPERTY, INCLUDING, WITHOUT LIMITATION,
ENVIRONMENTAL CONDITIONS. Buyer hereby acknowledges, agrees, represents and
warrants to Seller that various factual matters unknown to Buyer may have given or may
hereafter give rise to causes of action, claims, demands, debts, controversies, damages, costs,
losses and expenses and other claims and liabilities that are currently unknown and unanticipated
to or by Buyer, and Buyer further acknowledges, agrees, represents and warrants to Seller that
the waivers and releases given herein have been negotiated by the parties and agreed to by Buyer
notwithstanding any such lack of knowledge of or anticipation by Buyer, and that Buyer
nevertheless hereby releases, discharges and acquits, Seller from any such unknown causes of
action, claims, demands, debts, controversies, damages, costs, losses and expenses and other
claims and liabilities. The provisions of this Section 3(b) shall survive, without time limitation,
the Closing or any termination of this Agreement without a Closing, and shall not merge with the
Deed (defined below) or any other document to be delivered at Closing.

4. Conveyance Documents Seller shall convey to Buyer (a) the Land and the
Improvements by quitclaim deed in the form of Schedule 4(a) attached hereto (the “Deed”), and
(b) the Warranties and Documents by general assignment in the form of Schedule 4(b) attached
hereto (the “General Assignment”).

5. Title. (a) It shall be a condition to Buyer’s obligation to consummate the
transaction contemplated hereby that, upon the recording of the Deed, the Title Company shall
issue to Buyer an ALTA Owner’s Policy of Title Insurance (2006 Form), with an effective date
and time as of the date and time of the recording of the Deed (the “Title Policy”) in the amount
of the Purchase Price, insuring title to the Land and Improvements in Buyer, free and clear of all
encumbrances other than the Permitted Exceptions (defined below) with customary
endorsements as reasonably requested by Buyer. Seller agrees to deliver to the Title Company,
on or prior to Closing Date, any affidavit reasonably required by the Title Company to cause the
Title Company to delete the so-called “standard exceptions” from the Title Policy (the
“Title Company Affidavit”).

(b) For the purposes hereof, the term “Permitted Exceptions” means (i) real estate
taxes and assessments which are a lien but not yet due and payable, (ii) building and zoning
ordinances and regulations, (iii) any matters disclosed on the Title Commitment dated November
13, 2015 (the “Commitment”), a copy of which has been delivered to Buyer, and (v) the Leases
(defined below), any other occupancy agreements and any rights of parties in possession.

6. Warranties and Representations of Buyer. Buyer hereby represents and warrants
to Seller as follows as of the Effective Date and as of the Closing Date:

(a) Organization; Authority. Buyer is a duly formed and validly existing non-
profit corporation under the laws of the State of Ohio. Buyer has the legal power, right and
authority to enter into this Agreement and to execute and deliver the instruments and documents
referenced herein, and to consummate the transaction contemplated hereby.

(b) Due Authorization; Binding Agreement. The execution, delivery and
performance of this Agreement by Buyer has been duly and validly authorized by all necessary
action of Buyer. This Agreement has been duly executed and delivered by Buyer and constitutes
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the legal, valid and binding obligation of Buyer, enforceable against Buyer in accordance with
the terms hereof, subject to bankruptcy, insolvency, reorganization, moratorium and other laws
of general applicability relating to or affecting creditors’ rights. Buyer has taken all actions
required to be taken under the laws of the State of Ohio and under Buyer’s articles of
incorporation and by-laws or articles of organization and operating agreement, as the case may
be, to approve or authorize the execution and delivery of this Agreement and consummation of
the transaction contemplated by this Agreement.

(c) Authority to Close. Buyer is acting as principal in this transaction with
authority to close the transaction.

7. Warranties and Representations of Seller. Seller hereby represents and warrants
to Buyer as follows as of the Effective Date and as of the Closing Date:

(a) Organization; Authority. Seller is a duly formed and validly existing
municipal corporation and political subdivision under the laws of the State of Ohio. Seller has
the legal power, right and authority to enter into this Agreement and to execute and deliver the
instruments and documents referenced herein, and to consummate the transaction contemplated
hereby.

(b) Due Authorization; Binding Agreement. The execution, delivery and
performance of this Agreement by Seller has been duly and validly authorized by all necessary
action of Seller. This Agreement has been duly executed and delivered by Seller, and constitutes
the legal, valid and binding obligation of Seller, enforceable against Seller in accordance with the
terms hereof, subject to bankruptcy, insolvency, reorganization, moratorium and other laws of
general applicability relating to or affecting creditors’ rights. Seller has taken all actions required
to be taken under the laws of the State of Ohio and under Seller’s articles of incorporation and
by-laws or articles of organization and operating agreement, as the case may be, to approve or
authorize the execution and delivery of this Agreement and consummation of the transaction
contemplated by this Agreement.

(c) Non-Foreign Status. Seller is not a “foreign person” within the meaning of
Section 1445(f) of the Internal Revenue Code (the “Code”) and is not a “foreign partner” within
the meaning of Section 1446 of the Code.

8. Closing. (a) The closing of the transactions contemplated hereby (the “Closing”)
shall take place in escrow on a date mutually agreeable to Seller and Buyer not later than five (5)
days following receipt of the Lot Split Approval, or on such other date as may be established in
accordance with the provisions of this Agreement or otherwise agreed to by the parties in writing
(the closing date, as the same may be so adjusted or extended, is herein referred to as the
“Closing Date”).

(b) Purchaser’s obligation to consummate the transactions contemplated by this
Agreement is subject to the satisfaction at or prior to the Closing of each of the following
conditions:
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(i) As provided by Section 16, effective as of Closing, LHA has
assigned the Leases to Buyer, the rents have been prorated and any security deposits have been
delivered to Buyer; and

(ii) No order or injunction of any court or administrative agency of
competent jurisdiction nor any statute, rule, regulation or executive order promulgated by any
governmental authority of competent jurisdiction shall be in effect as of the Closing which
restrains or prohibits the transfer of the Property or the consummation of any other transaction
contemplated hereby.

(c) Seller’s obligation to consummate the transactions contemplated by this
Agreement is subject to the satisfaction at or prior to the Closing of the following condition:

(i) No order or injunction of any court or administrative agency of
competent jurisdiction nor any statute, rule, regulation or executive order promulgated by any
governmental authority of competent jurisdiction shall be in effect as of the Closing which
restrains or prohibits the transfer of the Property or the consummation of any other transaction
contemplated hereby.

(d) Seller and Buyer hereby appoint the Escrow Agent to act as escrow agent for
the Closing of this transaction. A signed counterpart of this document shall serve as the escrow
instructions to the Escrow Agent.

(e) On the Closing Date, and provided that Buyer simultaneously performs its
obligations hereunder, Seller shall deposit with the Escrow Agent all of the items listed below,
properly executed by Seller, as applicable:

(i) the Deed;

(ii) the General Assignment;

(iii) an executed copy of the Closing Statement referred to in
Section 9(d) below;

(iv) the Title Company Affidavit in favor of the Title Company
pursuant to Section 5(a) above;

(v) any other documents or instruments required by the terms of this
Agreement.

(f) On the Closing Date, and provided that Seller simultaneously performs its
obligations hereunder, Buyer shall deposit with the Escrow Agent all of the items listed below,
properly executed by Buyer, as applicable:

(i) the Purchase Price, subject to the adjustments and prorations as
hereinafter provided;
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(ii) an executed copy of the Closing Statement referred to in
Section 9(d); and

(iii) a real property conveyance fee statement and all other documents
or items required by the terms of this Agreement.

(g) On the Closing Date, the Escrow Agent shall complete this transaction by:

(i) causing the Deed to be filed for record with the Cuyahoga County
Recorder;

(ii) issuing the Title Policy to Buyer;

(iii) charging Buyer and Seller for those costs and expenses to be paid
by each;

(iv) delivering to each party the documents to be delivered to Buyer
and Seller, respectively, and disbursing the Purchase Price to Seller, after deducting any
sums, charges and prorations as required hereunder; and

(v) preparing and forwarding to each party one signed copy of the
Closing Statement showing all of the receipts and disbursements of the escrow.

(h) In the event the Escrow Agent is unable to simultaneously perform all of the
instructions set forth above, it shall so notify Buyer and Seller and retain all funds and
documents in its possession pending receipt of further instructions jointly issued by Buyer and
Seller.

9. Expenses. (a) Provided the Closing occurs pursuant to Section 8 hereof, Buyer
shall pay (i) the cost of the title examination of the Property and issuance of and updates to the
Commitment, the premium charge for the Title Policy and the cost of any endorsements
requested by Buyer, (ii) the cost of any survey that Buyer may elect to obtain with respect to the
Property, (iii) all recording costs to record the Deed, (iv) all escrow fees, and (v) all real estate
conveyance fees.

(b) The Escrow Agent shall prorate real estate taxes and assessments, both
general and special (“Taxes”), if any, and any utility and related charges accruing during Seller’s
ownership of the Property, in accordance with Section 10 below.

(c) Each party shall bear its own legal expenses incurred in connection with the
negotiation, documentation and Closing of this transaction.

(d) The Escrow Agent shall prepare and deliver to the parties, prior to the Closing
Date, a proposed escrow settlement statement (“Closing Statement”) in reasonable detail
reflecting the prorations and adjustments to be made on the Closing Date pursuant to this Section
9 and Section 10, which Closing Statement shall be subject to the approval of each of Buyer and
Seller.
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10. Prorations, Apportionments and Payments. On the Closing Date, Seller shall
cause to be paid any Taxes relating to the Property which are then due and payable. Taxes
relating to the period prior to the Closing Date which are not due and payable until after the
Closing Date shall be prorated between the parties by the Escrow Agent as of the Closing Date,
based upon the latest available tax bill; any taxes paid in advance for any period following the
Closing Date shall also be prorated by the Escrow Agent based upon actual Taxes paid. On the
Closing Date, Seller shall also cause to be paid any and all utility and related charges accruing
during its ownership of the Property.

11. Possession. Possession of the Property shall be delivered by Seller to Buyer on
the Closing Date, subject to the Permitted Exceptions.

12. Notices. (a) All notices, requests and other communications hereunder shall be in
writing and shall be (i) personally delivered, (ii) sent by national overnight delivery service (with
evidence of delivery), or (iii) sent by facsimile or other electronic transmission with concurrent
delivery by overnight delivery service (with evidence of delivery), addressed to the following
addresses, or to such other address of which Seller or Buyer shall have given notice to the other
as herein provided:

If to Seller, to: City of Lakewood
Lakewood City Hall
12650 Detroit Avenue
Lakewood, Ohio 44107
Attn: Mayor of Lakewood

With a copy to: City of Lakewood
Lakewood Law Department
12650 Detroit Avenue
Lakewood, Ohio 44107
Attn: Kevin M. Butler, Director of Law

And a copy to: Thompson Hine LLP
3900 Key Center
127 Public Square
Cleveland, Ohio 44114
Attn: Robyn Minter Smyers, Esq.

If to Buyer, to: The Cleveland Clinic Foundation
Office of the Chief Executive Officer and President
9500 Euclid Avenue
Cleveland, OH 44195
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and
President
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With a copy to: The Cleveland Clinic Foundation
Law Department
3050 Science Park Drive, AC3-21
Beachwood, Ohio 44122
Attn: David W. Rowan, Chief Legal Officer

And a copy to: Jones Day
901 Lakeside Avenue
Cleveland, Ohio 44114
Attn: Jeffrey L. Kapp and William A. Herzberger

or at such other address as may be designated by either of the parties in a written notice given in
accordance with the provisions of this Section.

(b) All such notices, requests and other communications shall be deemed to have
been sufficiently given and received for all purposes hereof on the date of actual receipt thereof,
or on the date of refusal of delivery by the addressee.

13. Remedies. (a) If either party defaults in the performance of its obligations
hereunder, the non-defaulting party shall have the rights and remedies available to it under the
Master Agreement.

(b) No failure by either party to insist upon strict performance by the other party
of any provision hereof shall constitute a waiver of strict performance thereof, and no express
waiver shall be deemed to apply to any other existing or subsequent failure of performance
whether similar or dissimilar.

(c) No delay or omission by either party to exercise any right accruing to either
party upon any such failure by the other party shall impair any such right of the non-failing party
or be construed as a waiver of such failure or any acquiescence therein.

14. Broker Fees. Each of Seller and Buyer hereby represents and warrants to the
other that it has not dealt with any real estate broker or agent in connection with this transaction.

15. Miscellaneous(a) Modification/Amendment. None of the provisions hereof
may be waived, modified, amended, discharged or terminated except by an instrument in writing
signed by the party against which the enforcement of such waiver, modification, amendment,
discharge or termination is sought, and then only to the extent set forth in such instrument.

(b) Assignment. This Agreement shall be binding upon, and inure to the benefit
of, Seller and Buyer and their respective successors and assigns and no other person shall be a
third party beneficiary under, or have any rights or remedies under or with respect to, this
Agreement; provided, that Buyer shall not transfer or assign this Agreement, or any of its rights
or obligations hereunder, without the prior written consent of Seller, which consent may be
withheld in Seller’s sole discretion, and any attempt to do so without such consent shall be void
and confer no rights upon any third person; and provided further, however, that with prior
written notification but without the consent of Seller, Buyer may assign its rights under this
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Agreement to an Affiliate (defined below) of Buyer, or Buyer may designate an Affiliate to be
the grantee(s) under the Deed and all other instruments of transfer related thereto or
contemplated by this Agreement. Notwithstanding any such assignment, Buyer shall
nevertheless remain liable for all of its assignees obligations hereunder. If Buyer shall make
such assignment prior to Closing, Buyer shall deliver to Seller a copy of each instrument
effecting any assignment by Buyer to such Affiliate, together with an agreement of the
assignee(s) assuming all of the terms and conditions of this Agreement to be performed by it, in
form reasonably satisfactory to Seller. For the purposes thereof, the term “Affiliate” means with
respect to any party to this Agreement, any other person which controls, is controlled by or is
under common control with such person, whether by ownership of equity interests or voting
power.

(c) Governing Law; Waiver of Jury Trial. This Agreement shall be governed by
the laws of the State of Ohio. The parties hereby waive any right to trial by jury. In the event
that either party hereto shall commence litigation against the other in connection herewith, the
losing party in such action shall reimburse the reasonable attorneys’ fees of the prevailing party
in such action. If one party prevails on certain claims but the other party prevails on other
claims, the award of attorney fees shall be determined at the discretion of the court.

(d) Interpretation. All Section headings and other titles and captions herein are for
convenience only, do not form a substantive part of this Agreement and shall not restrict or
enlarge any substantive provisions hereof or thereof. The term “including,” when used in this
Agreement, means “including, without limitation,” and shall be construed as a term of
illustration, and not a term of limitation. Whenever reference is made to a number of “days” in
the computation of time hereunder, such reference shall mean “calendar days” unless otherwise
indicated. Wherever any period of time is specified herein for the taking of any action or the
giving of any notice, the period shall be computed by excluding the day upon which the period is
specified to commence and including the last day of the period specified. Whenever the time for
performance of an obligation occurs or expires on a day other than a Business Day, the time for
performance thereof shall be extended to the next Business Day.

(e) Time. Time is of the essence in the performance of each and every term,
condition and covenant contained in this Agreement.

(f) Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original, and both of which together shall form a single instrument. The
execution of this Agreement by facsimile or other electronic form (e.g. PDF) of signature shall
be binding and enforceable as an original; provided, that any party delivering a facsimile or
electronic document shall thereafter execute and deliver to the other party an original instrument,
as soon as reasonably possible thereafter.

(g) Reporting. The Escrow Agent is hereby designated the “real estate reporting
person” for purposes of Section 6045 of Title 26 of the United States Code and Treasury
Regulation 1.6045-4, if applicable. Following the Closing, Buyer shall cause to be filed a Form
1099 information return (or other applicable form) by the date required by Law. Seller shall
cooperate with Buyer in connection with all real estate reporting requirements. This Section
shall survive the Closing.
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(h) Construction. This Agreement shall not be construed more strictly against one
party than against the other merely by virtue of the fact that it may have been prepared by
counsel for one of the parties, it being recognized that each of Seller and Buyer have contributed
substantially and materially to the preparation of this Agreement.

(i) Severability. If any one or more of the provisions hereof shall for any reason
be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision hereof, and this Agreement shall be
construed as if such invalid, illegal or unenforceable provision had never been contained herein.

(j) Further Assurances. Subject to the express terms and conditions of this
Agreement, each party shall take such actions and provide to the other such assurances as may be
reasonably requested to consummate the transactions contemplated hereby, including providing
such further documents or instruments reasonably requested by the other party as may be
reasonably necessary to effect the purpose of this Agreement and carry out its provisions. The
provisions of this Section shall not operate to expand or enlarge the specific obligations of either
Buyer or Seller expressly set forth in this Agreement.

(k) Survival. The parties agree that, except as otherwise specifically provided
herein, each of the covenants, representations and warranties set forth in this Agreement shall not
merge with the deed and shall survive the Closing for a period of six (6) months.

16. Tenant Leases. The Property is currently encumbered by the 1996 Lease (as
defined in the Master Agreement) under which Seller leases the Property, along with additional
properties, to LHA. At Closing, Seller and LHA shall cause the 1996 Lease to be terminated as
it affects the Property (it being acknowledged that the 1996 Lease may continue, as contemplated
by the Master Agreement, with respect to other properties leased thereunder). Buyer
acknowledges that the Property currently is encumbered by subleases (the “Leases”) and at
Closing, (a) LHA will assign the Leases to Buyer, pursuant to the terms of the Master
Agreement, (b) any rent paid or payable by tenants under the Leases in connection with their
occupancy of the Property shall be prorated, and (c) any security deposits held by LHA under the
Leases shall be delivered to Buyer.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, Buyer and Seller have each caused this Agreement to be duly
executed as of the Effective Date.

SELLER:

CITY OF LAKEWOOD, OHIO,
a municipal corporation and political subdivision in
and of the State of Ohio

By: ____________________________________
Name: _________________________________
Title: ___________________________________

BUYER:

THE CLEVELAND CLINIC FOUNDATION,
a non-profit corporation

By: ____________________________________
Name: _________________________________
Title: ___________________________________

The undersigned Escrow Agent hereby agrees to be bound by the provisions of this Agreement
which are applicable to Escrow Agent.

FIRST AMERICAN TITLE INSURANCE COMPANY

By:_________________________________
Name: LeAnn Davis
Title: Underwriting Counsel and Commercial Escrow Officer
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LIST OF SCHEDULES

Schedule - 1(a) Legal Description of the Land

Schedule - 4(a) Form of Deed

Schedule - 4(b) Form of General Assignment
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Schedule 1(a)

Depiction of the Land
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Schedule 4(a)

Form of Deed

QUITCLAIM DEED

KNOW ALL PERSONS BY THESE PRESENTS, that the CITY OF

LAKEWOOD, OHIO, a municipal corporation and political subdivision in and of the State of
Ohio (“Grantor”), for TEN DOLLARS ($10.00) and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, does by these presents absolutely
grant, bargain, sell and convey unto THE CLEVELAND CLINIC FOUNDATION, an Ohio
non-profit corporation (“Grantee”), whose tax mailing address is
__________________________, the real property located in the City of Lakewood, County of
Cuyahoga, State of Ohio, and more fully described on Exhibit A attached hereto and made a part
hereof by reference (the “Land”), together with all buildings, fixtures and improvements thereon
and all easements, rights and hereditaments appurtenant thereto (collectively, the
“Improvements”; the Land and Improvements are collectively referred to herein as the
“Property”).

The Property is conveyed subject to the repurchase option described on Exhibit B
attached hereto and made a part hereof by this reference. The Repurchase Option (as defined in
Exhibit B), subject to the terms thereof, shall (i) run with the land, (ii) be binding upon Grantee
and Grantee's heirs, personal representatives, successors and assigns, and (iii) inure to the benefit
of and be enforceable by actions at law or in equity by Grantor or Grantor's successors. By
accepting this Quitclaim Deed, Grantee agrees to be bound by the provisions of the Repurchase
Option.

TO HAVE AND TO HOLD the Property unto the Grantee, its successors and
assigns, forever.

[signatures appear on following page]
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IN WITNESS WHEREOF, the undersigned has executed this instrument this
____ day of _______________, 20___.

GRANTOR:

CITY OF LAKEWOOD, OHIO,
a municipal corporation and political
subdivision in and of the State of Ohio

By:
Name:_________________________________
Title:__________________________________

STATE OF OHIO )
) SS.

COUNTY OF ______________ )

The foregoing instrument was acknowledged before me this ____ day of
______________________, 20___, by ____________________ the
_________________________ of the CITY OF LAKEWOOD, OHIO, a municipal
corporation and political subdivision in and of the State of Ohio, on behalf of such municipal
corporation and political subdivision.

_______________________________
Notary Public

This instrument prepared by:
Robyn Minter Smyers, Esq.
Thompson Hine LLP
3900 Key Center
127 Public Square
Cleveland, Ohio 44114-1216

[Add Exhibit A – Description of Land]
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EXHIBIT B

Repurchase Option

If Grantee no longer wishes to own and operate the Cleveland Clinic Family Health Center
which Grantee has constructed upon the Property, Grantor shall have the option to repurchase the
Land and Improvements or only the Land (the “Repurchase Option”) upon the following terms
and conditions:

1. Grantee shall provide a written offer to Grantor to convey the Property to Grantor.
Grantor shall have a period of thirty (30) days after the determination of Fair Market
Value (defined below) pursuant to Section 7 below, to notify Grantee in writing that
Grantor has elected (a) not to exercise the Repurchase Option; (b) to exercise the
Repurchase Option as to the Land and Improvements, in which event the purchase price
shall be the Fair Market Value of the Land and Improvements; or (c) to exercise the
Repurchase Option as to the Land only, in which event the purchase price shall be the
lesser of (i) the price paid by Grantee to acquire the Land and (ii) the Fair Market Value
of the Land. The purchase price to be paid by Grantor pursuant to this Section 1 is
hereinafter referred to as the “Option Price”. If Grantee fails to respond within the thirty
(30)-day period described above, Grantee shall be deemed to have elected not to exercise
the Repurchase Option. In the event that Grantor has not elected (or has been deemed to
have not elected) to exercise the Repurchase Option, (x) Grantee shall be free to market
and sell the Property to a third party and this Repurchase Option shall terminate and be of
no further force and effect upon the closing of any such sale, unless Grantee shall not
have closed a sale of the Property to an unrelated third party within two (2) years of such
election (or deemed election), in which event this Repurchase Option shall be reinstated
and, thereafter, Grantee will be required to once again comply with the terms of this
provision, and (y) Grantor agrees, at or upon the closing of any sale of the Property by
Grantee to an unrelated third party, to execute and deliver to Grantee an instrument (in
recordable form) evidencing the termination of the Repurchase Option.

2. If Grantor elects to exercise the Repurchase Option pursuant to Section 1(b), title to
Property shall be conveyed to Grantor by quitclaim deed, subject only to (a) taxes and
assessments, both general and special, that are a lien but are not then due and payable; (b)
zoning ordinances, if any; (c) reasonable easements and covenants; (d) matters of record
that are in existence on the date of this Quitclaim Deed; and (e) such other encumbrances
as may be approved in writing by Grantor.

3. If Grantor elects to exercise the Repurchase Option pursuant to Section 1(c), title to the
Land shall be conveyed to Grantor as provided in Section 2 above, and Grantor shall
enter into a ground lease for the Improvements with Grantee or a third party purchaser of
the Improvements upon commercially reasonable terms and at a rent not to exceed Fair
Market Value (the “Ground Lease”). The Ground Lease shall, without limitation, contain
provisions permitting the mortgaging of the tenant’s interest in the Ground Lease along
with market protections in favor of the tenant’s lender.
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4. If Grantor exercises the Repurchase Option, Grantor may, at its sole cost and expense,
obtain as of the date of transfer of title an ALTA Owner's Fee Policy of Title Insurance
(the “Title Policy”) in the amount of the Option Price and issued by a title company
specified by Grantor (the “Title Company”) insuring fee simple indefeasible and
marketable title to be vested in Grantor subject only to the matters set forth in Section 2.

5. If the Repurchase Option is so exercised, all funds and documents necessary to convey
title to the Land and/or the Property and the Ground Lease, if applicable, shall be
deposited in escrow with the Title Company within sixty (60) days following the exercise
of the Repurchase Option. On the condition that the Title Company can and will issue
the Title Policy as specified above, the Title Company shall complete the transaction
within such sixty (60)-day period upon receipt of all funds and documents. If a defect in
title appears which is not permitted hereunder, Grantee shall have thirty (30) days after
actual notice of such defect to cause such defect to be removed. If the defect is not
removed, then Grantor shall have the right, at its option, to either (a) proceed with the
closing of the acquisition without reduction of the Option Price or (b) revoke the exercise
of the Repurchase Option, whereupon all funds and documents deposited in escrow shall
be returned to the depositing party and all escrow fees and other charges incurred in
anticipation of transfer of title to Grantor shall be paid or satisfied by Grantee.

6. The Title Company shall charge Grantee and pay out of escrow all recording fees for
documents to cure title defects, conveyance tax and transfer fee and one-half of the
escrow fee. The Title Company shall charge Grantor the fee for filing the deed for
record, the Title Policy premium, and the remaining one-half of the escrow fee. On the
closing date, Grantee shall cause to be paid any real estate taxes and assessments, both
general and special (“Taxes”) relating to the Property which are then due and payable.
Taxes relating to the period prior to the closing date which are not due and payable until
after the closing date shall be prorated between the parties by the Title Company as of the
closing date, based upon the latest available tax bill; any taxes paid in advance for any
period following the closing date shall also be prorated by the Title company based upon
actual Taxes paid. On the closing date, Grantee shall also cause to be paid any and all
utility and related charges accruing during its ownership of the Property.

7. For the purposes of the Repurchase Option, “Fair Market Value” shall mean the fair
market value of the Land, the Property or a ground leasehold estate, as applicable, as
determined pursuant to the following procedure:

a. Within a ten (10) day period after Grantee notifies Grantor of its desire to market
the Property to an unrelated third party, the parties shall confer and attempt to
reach agreement as to Fair Market Value. In the event Grantor and Grantee
cannot within the ten (10) day conference period reach a determination of Fair
Market Value, then, within ten (10) days after such ten (10) day conference
period, Grantor and Grantee will each select and retain an appraiser, with the
qualifications set forth below. Each selected appraiser will be paid by the party
employing the appraiser and will furnish each party a written appraisal within
thirty (30) days of being retained. If the appraisals of the two (2) selected
appraisers are within ten percent (10%) of each other, Fair Market Value will be
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the average of the two appraisals and such amount shall be the Option Price (or
the ground lease rent, as applicable). If the two (2) selected appraisers do not
agree within ten percent (10%) on a Fair Market Value, then a third independent
appraiser, with the qualifications set forth below, will be appointed within ten (10)
days by the two (2) selected appraisers. The appointed appraiser will be paid
equally by each party and will independently appraise the Land, the Property and
the ground leasehold estate, as applicable, and submit a written appraisal within
thirty (30) days to each party. Fair Market Value will be determined by averaging
the two (2) most close in value appraisals of the three (3) appraisers and such
amount will be the Option Price (or the ground lease rent, as applicable).

b. If either party shall fail or refuse to select an appraiser when required under the
provisions of Section 7(a), then the determination of Fair Market Value made by
the appraiser selected by the other party shall be binding on both parties and shall
be the Option Price (or the ground lease rent, as applicable). If the appraisers
selected by the parties shall fail or refuse to agree upon the appointment of a third
appraiser when required under the provisions of this Section, then each party will
cause the appraiser selected by it to supply the name of one (1) independent
appraiser, with the qualifications set forth below, and a representative of Grantor
shall draw one (1) name of the two (2) provided, in the presence of a
representative of Grantee. In the event the appraiser selected by only one (1)
party supplies the name of an independent appraiser when required under the
provisions of this Section, the independent appraiser named by such appraiser
shall be the appointed third appraiser.

c. Each appraiser referred to above shall be independent and shall be certified as an
MAI appraiser and shall have had at least ten years' experience within the
previous twenty years as a real estate appraiser working with commercial
properties within the metropolitan area where the Property is located, with
knowledge of market values and practices. The third appraiser shall be deemed
"independent" if that appraiser has not previously acted in any capacity for either
party in connection with the Property within the preceding two (2) years.
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Schedule 4(b)

Form of General Assignment

GENERAL ASSIGNMENT

This General Assignment (the “Assignment”) is executed as of _________________,
2016, by CITY OF LAKEWOOD, OHIO, a municipal corporation and political subdivision in
and of the State of Ohio (“Assignor”), in favor of THE CLEVELAND CLINIC

FOUNDATION, an Ohio nonprofit corporation (“Assignee”).

RECITALS

A. Assignor and Assignee are parties to that certain Purchase and Sale Agreement
entered into as of the ___ day of December, 2015 (the “Purchase Agreement”).

B. Pursuant to the terms of the Purchase Agreement, Assignor has agreed to assign to
Assignee, all its right, title and interest in the Warranties and Documents (as defined in the
Purchase Agreement). This Assignment is being entered into to effectuate the assignment of
such items.

ASSIGNMENT

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which is acknowledged, Assignors and
Assignee hereby agree as follow:

1. Assignment. Assignor hereby assigns, conveys, transfers and sets over unto
Assignee, all of Assignor’s right, title and interest in and to the Warranties and Documents.
Assignee acknowledges that the Warranties and Documents shall be assigned to Assignee “as is”
“where is” and “with all faults” and Assignor disclaims any representations, express or implied,
with respect to the Warranties and Documents.

2. Further Assurances. Assignor agrees to execute and deliver to Assignee, upon
demand, such further documents, instruments or conveyances and shall take such further actions
as are reasonably necessary to effectuate this Assignment.

3. Successors and Assigns. This Assignment shall inure to the benefit of and be
binding upon, the successors, executors, administrators, legal representatives and assigns of the
parties hereto.

4. Counterparts. This Assignment may be executed in counterparts (including email
and pdf), each of which shall be an original, but all of which together shall constitute one
agreement.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have
executed this General Assignment as of the date first written above.

ASSIGNOR:

CITY OF LAKEWOOD, OHIO,
a municipal corporation and political subdivision in
and of the State of Ohio

By: ____________________________________
Name: _________________________________
Title: ___________________________________

ASSIGNEE:

THE CLEVELAND CLINIC FOUNDATION,
a non-profit corporation

By: ____________________________________
Name: _________________________________
Title: ___________________________________
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Exhibit H

850 Columbia Road Sale Agreement

850 COLUMBIA ROAD SALE AGREEMENT

THIS 850 COLUMBIA ROAD SALE AGREEMENT (this “Agreement”) is
made and dated as of _______ ___, 2015 (the “Effective Date”), by and between Lakewood
Hospital Association, an Ohio nonprofit corporation (“Seller”), and The Cleveland Clinic
Foundation, an Ohio nonprofit corporation (together with its respective successors and assigns,
“Purchaser”).

RECITALS

WHEREAS, Seller is the owner of a professional medical services building that
has tenants who provide health care services to residents of the City of Westlake, Ohio and its
surrounding communities;

WHEREAS, contemporaneously with the execution of this Agreement, Seller,
Purchaser, and the City of Lakewood, Ohio (the “City”) are entering into that certain Master
Agreement regarding the future of health care services in the Lakewood community (the
“Master Agreement”);

WHEREAS, this Agreement is an Ancillary Agreement required by the Master
Agreement; and

WHEREAS, the Master Agreement provides that Seller shall sell to Purchaser,
and Purchaser shall purchase from Seller, the Property (defined below), all upon the terms and
subject to the conditions set forth in this Agreement;

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein and in reliance upon the representations and warranties contained herein, the
parties hereto covenant and agree as follows:

ARTICLE 1

DEFINITIONS

As used in this Agreement, the following terms shall have the following
designated meanings:

“Agreement” has the meaning set forth in the introductory paragraph hereof.

“Applicable Law” means all statutes, laws, common law, rules, regulations,
ordinances, codes or other legal requirements of any Governmental Authority, board of fire
underwriters and similar quasi-governmental agencies or entities, and any judgment, injunction,
order, directive, decree or other judicial or regulatory requirement of any court or Governmental
Authority of competent jurisdiction affecting or relating to the Person or Property in question.
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“Bill of Sale” has the meaning set forth in Section 3.2(b) hereof.

“Business Day” means any day, other than a Saturday, Sunday or “legal holiday.”

“Claim Notice” has the meaning set forth in Section 5.3(d) hereof.

“Closing” has the meaning set forth in Section 3.1 hereof.

“Closing Date” means a date mutually agreeable to Seller and Purchaser for the
Closing, not later than thirty (30) days following the Effective Date; provided, however, that
Purchaser, by not less than five (5) days’ advance notice to Seller, may elect to accelerate the
Closing to no later than December 31, 2015.

“Deed” has the meaning set forth in Section 3.2(a) hereof.

“Escrow Agent” shall mean Surety Title Agency, Inc., 526 Superior Ave,
Cleveland, Ohio 44114.

“Governmental Authority” shall mean any federal, state or local government or
other political subdivision thereof, including, without limitation, any agency or entity exercising
executive, legislative, judicial, regulatory or administrative governmental powers or functions, in
each case to the extent the same has jurisdiction over the Person or property in question.

“Improvements” means Seller’s right, title and interest in and to any buildings,
structures, fixtures and improvements on the Land.

“Land” means Seller’s right, title and interest in and to the real property more
particularly described on Exhibit A attached hereto, together with all and singular the rights and
appurtenances pertaining to such property, including any right, title and interest in and to
adjacent streets, alleys, easements and rights-of-way.

“Leases” means all real property leases pertaining to the Improvements or the
Land.

“Liens” means all liens, charges, claims, security interests, title defects, title
exceptions, and other encumbrances (but excluding encumbrances that will be released at
Closing by payment and, with respect to recorded encumbrances, by an instrument sufficient to
cause such encumbrances to be released of record under applicable law).

“Losses” has the meaning set forth in Section 5.3(b) hereof.

“Master Agreement” has the meaning set forth in the second WHEREAS clause
above.

“Permitted Exceptions” means, collectively: (a) Liens of record, (b) exceptions
for taxes and other governmental charges and assessments (including special assessments) that
are not yet due and payable and any and all supplemental taxes, if any (c) local, county, state and
federal laws, ordinances or governmental regulations now or hereafter in effect relating to the
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Property, (d) any interests of tenants under the Leases and any tenants in possession, and (e) all
matters set forth on Exhibit B to the Deed attached hereto.

“Person” means any natural person, corporation, general partnership, limited
partnership, limited liability partnership, limited liability company, trust, union, association,
court, agency, government, tribunal, instrumentality, or other entity or authority.

“Personal Property” means any of Seller’s right, title and interest in and to the
tangible personal property, including any trade fixtures, equipment or similar property, located
upon the Land or within the Improvements on the Closing Date.

“Property” means, collectively, the Land, the Improvements, the Personal
Property and the Leases.

“Purchase Price” has the meaning set forth in Section 2.2 hereof.

“Purchaser” has the meaning set forth in the first paragraph hereof.

“Seller” has the meaning set forth in the first paragraph hereof.

“Title Policy” means an ALTA 2006 owner’s title insurance policy, in the
amount of the Purchase Price, issued by the Escrow Agent, as agent for a national title
underwriter acceptable to Purchaser, insuring that Purchaser has good and marketable title to the
Land free and clear of all Liens other than Permitted Exceptions, with the standard pre-printed
exceptions deleted and with customary endorsements as reasonably requested by Purchaser.

ARTICLE 2

THE TRANSACTION

2.1 Purchase and Sale of Property. On the terms and subject to the conditions
contained in this Agreement, on the Closing Date, Purchaser shall purchase from Seller, and
Seller shall sell, convey, assign, transfer and deliver to Purchaser, free and clear of all Liens
created by or through Seller, other than Permitted Exceptions, all of Seller’s right, title and
interest in and to the Property.

2.2 Purchase Price. The aggregate purchase price (the “Purchase Price”) for the
Property shall be cash in an amount equal to $8,200,000. At Closing, Purchaser shall (i) pay to
Seller $6,800,000 in immediately available funds (after adjusting for prorations and Closing
costs in accordance with the terms herein) (the “Initial Proceeds”) and (ii) deliver to Seller a
negotiable promissory note in the amount of $1,400,000 in a form reasonably acceptable to
Purchaser (the “Note”). For consideration of certain transactions contemplated by the Master
Agreement, Seller hereby directs Purchaser to pay the Initial Proceeds to the City.

ARTICLE 3

THE CLOSING

3.1 Place of Closing. The consummation of the transactions provided for in this
Agreement including delivery of the Deeds for recording in the Official Records of Cuyahoga
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County, Ohio (the “Closing”) shall be an escrow closing through the Escrow Agent on the
Closing Date, but subject to satisfaction of all of the conditions to Closing set forth in Article IV
hereof, and elsewhere in this Agreement and the Master Agreement.

3.2 Deliveries by Seller. At the Closing, Seller shall deliver to Purchaser the
following:

(a) a limited warranty deed in the form attached hereto as Exhibit B (a
“Deed”), conveying to Purchaser all of Seller’s right, title and interest in and to the Land and
Improvements located thereon;

(b) a bill of sale, substantially in the form attached hereto as Exhibit C (a “Bill
of Sale”), conveying to Purchaser all of Seller’s right, title and interest in and to the Personal
Property;

(c) an assignment and assumption of Seller’s interest in the Leases (an
“Assignment of Leases”) duly executed by Seller in substantially the form of Exhibit D attached
hereto;

(d) a signed counterpart of the closing statement provided by the Escrow
Agent;

(e) [intentionally deleted];

(f) any other documents, instruments and writings (either executed
counterparts or otherwise) required or reasonably requested by Purchaser or Escrow Agent to be
delivered by Seller pursuant to this Agreement for the due transfer of the Property to Purchaser,
free and clear of all Liens, other than Permitted Exceptions, each in form and substance
reasonably satisfactory to Purchaser;

(g) to the extent requested by Escrow Agent, (a) evidence sufficient to
establish (i) the legal existence of Seller and (ii) the authority of the respective signatories of
Seller (or other entity signing on behalf of Seller), and (b) a certificate of good standing of Seller;
and

(h) if and to the extent requested by Escrow Agent, an owner’s title affidavit
and a gap indemnity in a form reasonably acceptable to Escrow Agent in order for the Escrow
Agent to be able to issue the Title Policy to Purchaser at Closing.

3.3 Deliveries by Purchaser. At the Closing, Purchaser shall deliver the following:

(a) the Purchase Price (after adjusting for prorations and Closing costs in
accordance with the terms herein) consisting of (i) $6,800,000 in cash in immediately available
funds and (ii) the Note;

(b) a single counterpart of the closing statement provided by the Escrow
Agent;
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(c) the Assignment of Leases duly executed by Purchaser;

(d) [intentionally deleted];

(e) any other documents, instruments and writings (either executed
counterparts or otherwise) required or reasonably requested by Seller to be delivered by
Purchaser pursuant to this Agreement for the due transfer of the Property to Purchaser, free and
clear of all Liens, other than Permitted Exceptions, each in form and substance reasonably
satisfactory to Purchaser.

3.4 Possession. Seller shall deliver possession of the Property, and Purchaser shall
have the right to take possession of the Property, upon Closing, subject to the Leases and tenants
in possession.

3.5 Closing Costs. Purchaser shall pay for the preparation of the Deeds, the Bills of
Sale, the Assignment of Leases and other closing documents deemed necessary by Purchaser.
Purchaser shall pay for any title insurance premiums (including any endorsements) and
examination or search fees necessary or in connection with the issuance of the Title Policy, any
mortgage or stamp tax, transfer taxes and fees, the costs of a land survey. Other costs associated
with the Closing and transactions contemplated under this Agreement shall be allocated as
provided elsewhere in this Agreement or the Master Agreement.

ARTICLE 4

CLOSING CONDITIONS

Purchaser’s obligation to consummate the transactions contemplated by this Agreement is
subject to the satisfaction at or prior to the Closing of each of the following conditions:

(a) Seller shall have performed all agreements and covenants required by this
Agreement to be performed by it prior to or at the Closing Date in all material respects.

(b) [intentionally deleted].

(c) All representations and warranties of Seller contained in this Agreement
shall be true and correct in all material respects.

(d) No order or injunction of any court or administrative agency of competent
jurisdiction nor any statute, rule, regulation or executive order promulgated by any
Governmental Authority of competent jurisdiction shall be in effect as of the Closing which
restrains or prohibits the transfer of the Property or the consummation of any other transaction
contemplated hereby.

(e) Purchaser shall have received all of the documents required to be
delivered by Seller under Section 3.2.

(f) Escrow Agent shall have delivered the Title Policy to Purchaser (or a
binding agreement to issue such Title Policy upon payment of the premium therefor).
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ARTICLE 5

REPRESENTATIONS AND WARRANTIES

5.1 Purchaser’s Representations and Warranties. Purchaser hereby represents and
warrants to Seller as follows as of the Effective Date:

(a) Due Incorporation. Purchaser is an nonprofit corporation and in good
standing under the laws of the State of Ohio.

(b) Authorization, No Conflicts. Purchaser has the requisite power and
authority to enter into this Agreement and to carry out its obligations hereunder. The execution,
delivery and performance of this Agreement by Purchaser and the consummation by Purchaser
of the transactions contemplated thereby have been duly authorized by all requisite corporate
action. This Agreement has been duly and validly executed and delivered by Purchaser and
constitutes a valid and binding agreement of Purchaser, enforceable against Purchaser in
accordance with its terms.

(c) Consents and Approvals. No consent, approval or authorization of, or
declaration, filing, or registration with, any United States federal or state governmental or
regulatory authority is required to be made or obtained by Purchaser in connection with the
execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated hereby.

(d) Engaging in Transaction. To Purchaser’s knowledge, there are no
circumstances or facts that would prevent Purchaser from engaging in the transactions
contemplated in this Agreement.

5.2 Seller’s Representations and Warranties. Seller hereby represents and warrants to
Purchaser as follows as of the Effective Date:

(a) Authorization. (i) Seller has the requisite corporate power and authority to
enter into this Agreement and to carry out its obligations hereunder, (ii) the execution, delivery
and performance of this Agreement by Seller and the consummation by Seller of the transactions
contemplated thereby have been duly authorized by all requisite corporate action and (iii) this
Agreement has been duly and validly executed and delivered by Seller and (assuming this
Agreement constitutes a valid and binding obligation of Purchaser) constitutes a valid and
binding agreement of Seller, enforceable against Seller in accordance with its terms.

(b) Consents and Approvals. No consent, approval or authorization of, or
declaration, filing, or registration with, any United States federal or state governmental or
regulatory authority is required to be made or obtained by Seller in connection with the
execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated hereby, except for consents, approvals, authorizations, declarations,
filings or registrations, which, if not obtained, would not, individually or in the aggregate, have a
material adverse effect on the transactions contemplated by this Agreement.

(c) No Conflicts. The execution, delivery and compliance with, and
performance of the terms and provisions of, this Agreement, and the sale of the Property, will not
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(i) conflict with or result in any violation of its organizational documents, (ii) conflict with or
result in any violation of any provision of any bond, note or other instrument of indebtedness,
contract, indenture, mortgage, deed of trust, loan agreement, lease or other agreement or
instrument to which Seller is a party in its individual capacity, or (iii) violate any existing term or
provision of any order, writ, judgment, injunction, decree, statute, law, rule or regulation
applicable to Seller or its assets or properties in any material respect.

5.3 Survival; Breach. The representations and warranties contained in this
Agreement shall survive for a period of six (6) months after the Closing. The indemnity
provisions of this Agreement shall survive Closing indefinitely.

ARTICLE 6

PRORATIONS

All real estate taxes, utilities and other amounts customarily prorated in real estate
transactions similar to the transaction contemplated by this Agreement (based upon the most
recent ascertainable bills if current bills and/or information are not available) shall be prorated at
Closing such that all such amounts relating to the Property (a) which relate to periods prior to the
Closing shall be the responsibility of Seller and (b) which relate to periods from and after the
Closing shall be the responsibility of Purchaser. Any rent paid or payable by tenants under the
Leases in connection with their occupancy of the Property shall be adjusted and prorated on a per
diem basis on an if, as and when collected basis. Purchaser shall receive a credit for all prepaid
Rents, if any, paid by the tenants with respect to the period after the Closing Date. The actual
amounts of the security deposits held by the landlord under the Leases shall be a credit to
Purchaser against the balance of the Purchase Price. Any such security deposits in form other
than cash (including letters of credit) shall be transferred to Purchaser on the Closing Date by
way of appropriate instruments of transfer or assignment. All prorations shall be final. At
Closing, Seller shall have the right to net any amounts owed by Seller with respect to the
foregoing against the Purchase Price.

ARTICLE 7

MISCELLANEOUS

7.1 Assignment.

(a) This Agreement will inure to the benefit of and be binding upon the
successors and assigns of each of the parties hereto and their respective successors and assigns,
except as provided in subsections (b) and (c) below.

(b) Seller may not assign any of its duties or obligations hereunder without the
prior written consent of Purchaser, which consent shall not be unreasonably withheld.

(c) Purchaser may assign any of its rights, duties or obligations hereunder in
whole or in part without Seller’s consent, provided that, notwithstanding any such assignment,
Purchaser shall continue to be obligated and liable for all of Purchaser’s obligations and
liabilities under this Agreement.
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7.2 Notices. All notices and other communications hereunder shall be delivered in
accordance with the notice provisions set forth in the Master Agreement.

7.3 Expenses. Except as otherwise provided in this Agreement, each party hereto
shall pay its own expenses, including attorneys’ and accountants’ fees, in connection with this
Agreement, the performance of its obligations hereunder and the consummation of the
transactions contemplated hereby.

7.4 Brokerage Commissions and Fees. Purchaser warrants and represents that it has
not engaged any real estate broker(s) in connection with the transactions contemplated by this
Agreement, and agrees that should any claim be made for commissions or fees by any broker(s)
claiming through Purchaser against Seller, Purchaser will indemnify and hold Seller free and
harmless from and against any and all loss, liability and expenses in connection therewith. Seller
warrants and represents that it has not engaged any real estate broker(s) in connection with the
transactions contemplated by this Agreement, and agrees that should any claim be made for
commissions or fees by any broker(s) claiming through Seller against Purchaser, Seller will
indemnify and hold Purchaser free and harmless from and against any and all loss, liability and
expenses in connection therewith. In connection with the foregoing, the parties understand and
acknowledge that any real estate broker engaged by or representing Purchaser shall not be
entitled to share any portion of the commission or fees that are being paid by Seller to its broker
in connection with this Agreement and the transactions contemplated herein. Notwithstanding
anything contained herein to the contrary, the provisions of this Section 7.4 shall survive
Closing.

7.5 Master Agreement. To the extent there is any conflict with the terms of this
Agreement and the terms of the Master Agreement, the terms of the Master Agreement shall
govern.

7.6 Waiver. Unless otherwise set forth herein, any term or condition of this
Agreement may be waived at any time by the party which is entitled to the benefit thereof.
Unless specified otherwise elsewhere in this Agreement, to be effective, such waiver shall be in
writing, shall specifically refer to this Agreement and the term or condition being waived, and
shall be executed by an authorized agent of such party. A waiver on one occasion shall not be
deemed to be a waiver of the same or any other breach on a future occasion. A waiver hereunder
shall be effective without notice to any Person, in relation to such waiver.

7.7 Amendment. This Agreement may be modified or amended only in a writing
duly executed by or on behalf of each of the parties hereto, which writing shall make specific
reference to this Agreement.

7.8 Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
instrument.

7.9 Headings, Gender, Etc. The headings used in this Agreement have been inserted
for convenience and do not constitute matter to be construed or interpreted in connection with
this Agreement. Unless the context of this Agreement otherwise requires, (a) words of any
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gender shall be deemed to include each other gender, (b) words using the singular or plural
number shall also include the plural or singular number, respectively, (c) references to “hereof,”
herein,” “hereby” and similar terms shall refer to this entire Agreement, and (d) each reference to
Seller shall be a reference to any of its subsidiaries and predecessors and each representation,
warranty, covenant and other agreement made herein with respect to Seller shall be deemed
made with respect to all such subsidiaries and predecessors. The language used in this
Agreement shall be deemed to be the language chosen by the parties hereto to express their
mutual intent and no rule of strict construction shall be applied against any Person.

7.10 Choice of Law. This Agreement shall be construed, interpreted and the rights of
the parties determined in accordance with the laws of the State of Ohio, without regard to
conflicts-of-laws principles thereof.

7.11 Third-Party Beneficiary. Nothing herein expressed or implied is intended or shall
be construed to confer upon or give to any Person, firm or legal entity of any kind, other than the
parties hereto and their respective permitted successors and assigns, any rights or remedies under
or by reason of this Agreement; provided, however, notwithstanding the foregoing, the parties
hereto agree that the City shall be a third-party beneficiary of all of the rights hereunder that
inure to the benefit of the Seller including, without limitation, the right to have the Initial
Proceeds delivered directly to the City as provided by Section 2.2.

7.12 TIME IS OF THE ESSENCE. TIME IS OF THE ESSENCE WITH RESPECT
TO ALL OF PURCHASER’S OBLIGATIONS UNDER THIS AGREEMENT, INCLUDING,
BUT NOT LIMITED TO, PROCEEDING TO CLOSING ON THE CLOSING DATE.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, each of the parties hereto has caused this 850
Columbia Road Sale Agreement to be duly executed as of the date first written above.

SELLER:

LAKEWOOD HOSPITAL
ASSOCIATION, an Ohio nonprofit
corporation

By: ____________________________
Name:
Its:

PURCHASER:

THE CLEVELAND CLINIC
FOUNDATION, an Ohio nonprofit
corporation

By: ____________________________
Name:
Its:

[Exhibit A – Legal Description of Land – to be inserted]
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EXHIBIT B

Form of Deed

LIMITED WARRANTY DEED

[____________________], a [____________________], GRANTOR, of
[____________________], hereby GRANTS, WITH LIMITED WARRANTY

COVENANTS, to _________________________, GRANTEE, of [__________], County of
[___________], State of ____________, for the sum of Ten Dollars ($10.00) and other good and
valuable consideration, the following described tract of land in Cuyahoga County, State of Ohio:

See Exhibit A attached hereto and made a part hereof.

SUBJECT TO the matters set forth in Exhibit B attached hereto.

[SIGNATURE APPEARS ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, Grantor has caused this Limited Warranty Deed to be
executed the day and year first above written.

GRANTOR:

[_____________________]

By: ____________________________
Name:
Its:

STATE __________________ )
) SS:

COUNTY OF _____________ )

BEFORE ME, a Notary Public in and for said County and State, personally appeared
___________________, the _________________________ of _________________________, a
municipal corporation and political subdivision in and of the State of Ohio, personally know to
me, who acknowledged that he did execute the foregoing instrument on behalf of
_________________________, and that the same was his free act and deed individually and in
his capacity indicated above, and the free act and deed of the corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and seal at this ___ day of
________, 2015.

_________________________________
Notary Public
Name:________________________
My Commission Expires:_________ (SEAL)

This Instrument Was Prepared By:
Peter C. Bergan, Jr.
Jones Day
901 Lakeside Avenue
Cleveland, Ohio 44114

[Exhibit A – Legal Description – to be inserted]
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EXHIBIT B TO DEED

Permitted Exceptions

1. Liens and exceptions for taxes and other governmental charges and assessments
(including special assessments) that are not yet due and payable and any and all supplemental
taxes attributable to the period from and after the date hereof.

2. Easements, conditions, restrictions and leases of record.

3. The rights of tenants in possession.
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EXHIBIT C

QUITCLAIM BILL OF SALE

KNOW ALL MEN BY THESE PRESENTS, that concurrently with the execution and
delivery hereof, _________________________, a _________________________ (“Seller”), is
conveying to ______________________, a________________ (“Purchaser”), by that certain
Limited Warranty Deed of even date herewith, that certain parcel of real property described on
Exhibit A attached hereto (the “Real Estate”).

NOW, THEREFORE, in consideration of the receipt of TEN DOLLARS ($10.00) and
other good and valuable consideration, in hand paid by Purchaser to Seller, the receipt and
sufficiency of which are hereby acknowledged by Seller, Seller does hereby CONVEY AND
QUITCLAIM UNTO Purchaser all of Seller’s right, title and interest, if any, in any personal
property, fixtures and improvements located on the Real Estate as of the date hereof (the
“Property”).

TO HAVE AND TO HOLD the same unto Purchaser, its successors and assigns, forever.

The Personal Property is hereby conveyed and quitclaimed and this Bill of Sale is made,
and is accepted by Purchaser on an “AS IS, WHERE IS” basis without covenants,
representations or warranties of any kind, whether expressed or implied, and all warranties that
might have existed or been applied under common law are hereby excluded.

[Remainder of page intentionally left blank; signature block continued on next page]
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IN WITNESS WHEREOF, Seller has caused this Quitclaim Bill of Sale to be
executed as of the ____ day of _______________ 2015.

SELLER

_________________________

By:
Name: ______________________________
Its: _________________________________

STATE OF ____________ )
) SS:

COUNTY OF ____________)

BEFORE ME, a Notary Public in and for said County and State, personally appeared
_____________________, who acknowledged that he did execute the foregoing instrument on
behalf of _________________________, a municipal corporation and political subdivision in and
of the State of Ohio, and that the same was his/her free act and deed individually and in his/her
capacity indicated above, and the free act and deed of the corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and seal at this ___ day of
_________________ 2015.

Notary Public
Name:
My Commission Expires:
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EXHIBIT D

ASSIGNMENT AND ASSUMPTION OF LEASES

This ASSIGNMENT AND ASSUMPTION OF LEASES (“Assignment”) is made and
entered into as of the ___ day of _________________, 2015 between Lakewood Hospital
Association, an Ohio nonprofit corporation (“Assignor”) and The Cleveland Clinic Foundation,
an Ohio nonprofit corporation (“Assignee”).

RECITALS

This Assignment is made with reference to the following facts:

A. Concurrently with this Assignment, Assignor is selling to Assignee, and Assignee
is purchasing from Assignor, that real property and related improvements, fixtures and personal
property described in Exhibit A attached hereto (the “Property”), pursuant to that certain 850
Columbia Road Sale Agreement dated as of the date hereof, (the “Agreement”).

B. In connection with such Agreement, Assignor desires to assign and delegate to
Assignee, and Assignee desires to assume, all of Assignor’s right, title, interest, duties and
obligations in, to and under the various tenant leases more specifically set out on Exhibit B
attached hereto (the “Leases”).

NOW, THEREFORE, in consideration of the purchase price paid by Assignee to
Assignor for the Property and the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Assignor and
Assignee agree as follows:

1. Assignment of Leases. Assignor hereby assigns and delegates to Assignee, and
Assignee hereby assumes, all of Assignor’s right, title, interest, duties and obligations as landlord
in, to and under the Leases, but only to the extent that such rights, duties and obligations first
arose or accrued on or after the date hereof or to the extent that Assignee has been given a credit
therefor.

2. No Representations. This Assignment is made without warranty or
representation, express or implied, by, or recourse against, any Assignor of any kind or nature
whatsoever except as expressly provided in the Agreement.

3. Successors and Assigns. This Assignment shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns.

4. Governing Law. This Assignment shall in all respects be governed by, and
construed in accordance with, the laws of the State of Ohio.

5. Counterparts. This Assignment may be executed in any number of counterparts,
all of which taken together shall constitute one and the same instrument.
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6. Amendments. This Assignment shall not be altered, amended, changed, waived,
terminated or otherwise modified in any respect unless the same shall be in writing and signed by
or on behalf of the party to be charged therewith.

[Signatures Appear on Following Page]

LKWD-PRR231_001626

LKWD-PRR231_001626



I-18
11938585.9

IN WITNESS WHEREOF, the undersigned have caused this instrument to be executed
as of the date written above.

ASSIGNOR:

LAKEWOOD HOSPITAL ASSOCIATION, an
Ohio nonprofit corporation

By:
Name:
Title:

ASSIGNEE:

THE CLEVELAND CLINIC FOUNDATION, an
Ohio nonprofit corporation

By:
Name:
Title:

[Exhibit A – Property – to be inserted]

[Exhibit B – Leases – to be inserted]
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Exhibit I

Lease Amendment

FIRST AMENDMENT TO AMENDED AND RESTATED LEASE

THIS FIRST AMENDMENT TO AMENDED AND RESTATED LEASE (this “First
Amendment”) is entered into as of December ___, 2015 by and between CITY OF

LAKEWOOD, OHIO, a municipal corporation and political subdivision in and of the State of
Ohio (the “City”) and LAKEWOOD HOSPITAL ASSOCIATION, an Ohio nonprofit
corporation (“Lessee”).

RECITALS

A. The City and Lessee entered into that certain Amended and Restated Lease dated
as of December 23, 1996 and recorded in Volume 97-02063, Page 16 of the
Cuyahoga County, Ohio real property records (the “Lease”), pursuant to which
the City leased to Lessee, and Lessee leased from the City certain real and
personal property for the operation of the Hospital.

B. The City and Lessee are parties to that certain Master Agreement dated as of
December ___, 2015 (the “Master Agreement”) by and among the City, Lessee
and the Cleveland Clinic Foundation, an Ohio nonprofit corporation (“CCF”).

C. As provided in the Master Agreement, the City, Lessee and CCF have agreed to
permit the cessation of inpatient hospital operations and all other operations at the
Hospital (the “Closure”) pursuant to the terms of the Master Agreement.

D. The City and Lessee wish to amend certain provisions of the Lease as provided by
the Master Agreement.

AGREEMENT

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is acknowledged, the parties agree as follows:

1. Defined Terms. Unless specifically defined herein, all capitalized terms used in
this First Amendment shall have the meaning assigned to them in the Lease.

2. Statement of Intent. The Statement of Intent set forth on pages 1-3 of the Lease
are hereby deleted in their entirety.

3. Definitions. Section 1.2 of the Lease is hereby amended as follows:

a. The definition of “Leased Real Premises” set forth in the Lease shall be deleted in
its entirety and replaced with the following:

“Leased Real Premises” means the City’s real property interest in the FHC Site
and in the Current Hospital Site, each as defined in the Master Agreement.
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b. The definition of “Termination Date” set forth in the Lease shall be deleted in its
entirety and replaced with the following:

“Termination Date” means the earlier of (i) the date that is thirty (30) days
after the FHC Commencement Date (as defined in the Master Agreement)
and (ii) October 31, 2018; provided, however, if the FHC Commencement
Date has not occurred by October 31, 2018, notwithstanding the good faith
efforts by CCF to open the FHC, the Termination Date may be extended in
additional three (3)-month increments by providing not less than thirty
(30) days’ notice to the City, but in no event shall the Termination Date be
later than June 30, 2019.

c. The following definitions shall be inserted:

“Emergency Department Services” means the operation of an emergency
department on a 24 hours a day, 7 days a week, 365 days a year basis on
the Leased Premises substantially similar to the emergency department
being operated at the Leased Premises as of the date of the First
Amendment.

“First Amendment” means that certain First Amendment to Amended and
Restated Lease dated as of December ___, 2015 by and between the City
and Lessee.

“Master Agreement” means that certain Master Agreement dated as of
December ___, 2015, by and among the City, Lessee and CCF.

4. Extension of Lease. Section 2.5 of the Lease is hereby deleted in its entirety and
replaced with the following: “Intentionally deleted.”

5. Base Rent. Section 3.1 of the Lease is hereby deleted in its entirety and replaced
with the following: “Intentionally deleted.”

6. Additional Payments. Notwithstanding anything in the Lease to the contrary,
Lessee shall, from and after the date hereof, make Additional Payments under the Lease in the
amounts and on the dates set forth on Schedule 1 attached hereto (it being understood that,
notwithstanding anything to the contrary contained in Section 3.2 or elsewhere in the Lease,
Lessee’s obligation to pay the Additional Payments shall not exceed $2,887,500.00, regardless of
the ultimate Termination Date).

7. Personal Property. Notwithstanding anything to the contrary contained in Section
4.4 or elsewhere in the Lease, Lessee shall not be required to obtain, maintain or replace worn
out or obsolete movable furnishings, equipment or other personal property.

8. Maintenance. Notwithstanding anything to the contrary contained in Section 6.1
or elsewhere in the Lease, Lessee’s obligation to maintain and repair the Leased Premises shall
be limited to maintenance that is required (a) to keep the Leased Premises in suitable condition to
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provide the Emergency Department Services and any other services being provided by Lessee at
the Leased Premises and (b) to keep the remainder of the Leased Premises in “mothballed”
condition, which shall mean preserving the structural stability of the building, exterminating or
controlling pests, protecting the exterior from moisture penetration (which shall include repairing
roof leaks but not requiring complete replacement of any roofing system), securing the building
to prevent vandalism and break-ins, providing adequate ventilation to the interior, securing and
preserving all utilities and mechanical systems (which shall include ordinary and regular
maintenance but not capital replacements).

9. Release of Property. The FHC Site (as defined in the Master Agreement) is
hereby released from the provisions of the Lease and, accordingly, removed from the definition
of Leased Premises, effective on the closing of the FHC Site Sale Agreement (as defined in the
Master Agreement), which closing shall be evidenced by the recording of a deed executed by the
City conveying the FHC Site. The parties shall record a written release of the FHC Site on the
closing of the FHC Site Sale Agreement.

10. Charitable Hospital Purpose. Section 9.2(c) of the Lease is hereby deleted in its
entirety and replaced with the following: “Intentionally deleted.”

11. Community Advisory Committee. Section 9.2(i) of the Lease is hereby deleted in
its entirety and replaced with the following: “Intentionally deleted.”

12. Governing Agreements and Composition of Governing Board. Section 9.2(j) of
the Lease is hereby deleted in its entirety and replaced with the following: “Intentionally
deleted.”

13. Operation of the Leased Premises. In furtherance of the Closure, Lessee shall not
be required to fulfill any of the covenants set forth in Section 2.2 and in Section 9.11(a), (b), (d)
and (e) of the Lease; provided, however, that Lessee shall, as it relates to or is necessary to
provide the Emergency Department Services and any other services Lessee, in its sole discretion,
elects to provide at the Leased Premises comply with the covenants set forth in Section 9.11(a)
and (b).

14. Required Services/Emergency Department Services. Lessee shall provide the
Emergency Department Services at the Leased Premises and shall not be required to provide any
of the Required Services, as defined in the Lease. In furtherance thereof, Section 9.16 of the
Lease is hereby deleted in its entirety and replaced with the following: “Intentionally deleted.”

15. Assignment and Subleasing. Section 11.1 of the Lease is hereby deleted in its
entirety and replaced with the following:

Section 11.1. Subleasing, Assignment and Right to Use. Lessee may not
assign this Lease or sublet the Leased Premises without the written permission of
the City, which will not be unreasonably withheld, conditioned or delayed.
Notwithstanding anything to the contrary in this Section 11.1, Lessee shall be
permitted to enter into (i) short-term subleases with current tenants of the FHC
Site (as defined in the Master Agreement) without the City’s consent in order to
facilitate the redevelopment of the FHC Site (including, without limitation,
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granting licenses to CCF with respect to the emergency department parking lot for
purposes consistent with the development of the FHC) and (ii) subleases with
third-parties for portions of the FHC Site, provided that, in each case, such
subleases terminate on or before the Termination Date.

16. Termination of and Substitution for Lease. Article XII of the Lease is hereby
deleted in its entirety and replaced with the following: “Intentionally deleted.”

17. Remedies, Etc. Section 13.2, 13.3, 13.4, 13.5, 13.6, 13.7, 13.8, 13.9, 13.10 and
13.11 are hereby deleted in their entirety and replaced with the following: “Intentionally
deleted.” The terms of Article X of the Master Agreement shall apply to any dispute arising
under the Lease.

18. Surrender of Leased Premises. Section 14.1 of the Lease is hereby deleted in its
entirety and replaced with the following:

Section 14.1. Surrender of Leased Premises. On the Termination Date or
earlier termination of this Lease, the Lessee covenants and agrees to surrender the
Leased Premises to the City peaceably and promptly, together with all
appurtenances thereto, in the condition required by Section 8 of the First
Amendment. For the avoidance of doubt, Lessee shall not be required to surrender
to Lessor any movable equipment, furnishings or other personal property in or on
the Leased Premises and Lessee shall have removed all such items from the
Leased Premises, as its sole cost and expense, on or before the Termination Date
and repaired any damage caused by such removal.

19. Definitive Agreement and Indenture Obligations. Sections 14.13, 14.15 and 14.16
of the Lease each are hereby deleted in their entirety and each replaced with the following:
“Intentionally deleted.”

20. Disposition of Assets. Notwithstanding anything to the contrary contained in the
Lease, Lessee (a) shall be permitted to transfer its assets to CCF upon its dissolution in
accordance with the terms and conditions of the Master Agreement, (b) shall be permitted to
transfer all movable equipment, furnishings and other personal property to CCF upon the
termination of the Lease, and (c) shall not be required to return any movable equipment,
furnishings, other personal property and Intangible Assets to the City on the Termination Date.

21. Indemnification. Notwithstanding anything contained herein to the contrary, the
City and Lessee agree that Section 9.9 of the Lease shall remain in full force and effect through
the pendency of the suit styled Edward Graham, et al. v. City of Lakewood, et al. pending in the
Cuyahoga County Court of Common Pleas, Case No. CV-15-846212, any appeals concerning
the same, and any other litigation which may arise as a result of this First Amendment and/or the
Closure, including closing of the Hospital and the cessation of services or programs at the
Hospital.

22. Termination of Lease. On or about the Termination Date, the parties shall execute
and record with the Cuyahoga County, Ohio Recorder, a written termination and release of this
Lease.
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23. Successors and Assigns. This First Amendment shall be binding upon and shall
inure to the benefit of the successors and assigns of the parties.

24. Conflicts. In the event of a conflict between the provisions of this First
Amendment and the provisions of the Lease, the provisions of this First Amendment shall
control. In the event of a conflict between the provisions of the Lease, as herein amended and
modified, and the Master Agreement, the provisions of the Master Agreement shall control.

25. Ratification. Except as expressly amended or modified herein, all of the terms,
covenants and conditions of the Lease, including and incorporating those as amended herein,
shall remain unchanged and in full force and effect; and the Lease, as herein amended and
modified, is hereby ratified and confirmed.

26. No Third Party Beneficiaries. This First Amendment is intended solely for the
benefit of the parties hereto and not for the benefit of any other person or entity.

27. Counterparts. This First Amendment may be executed in multiple counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same document.

[Signatures appear on following page.]
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IN WITNESS WHEREOF, the parties hereto have executed this First Amendment on the
day and year first above written.

THE CITY:

CITY OF LAKEWOOD, OHIO, a municipal
corporation and political subdivision in and of the
State of Ohio

By: _________________________________
Michael P. Summers, Mayor

LESSEE:

LAKEWOOD HOSPITAL ASSOCIATION, an
Ohio nonprofit corporation

By: __________________________________
Name: ________________________________
Title: _________________________________

The legal form and correctness of this instrument is hereby approved:

By:_________________________________
Kevin M. Butler, Director of Law
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STATE OF OHIO )
) SS:

COUNTY OF ___________________ )

The foregoing instrument was acknowledged before me this ____ day of
_______________, 2015, by Michael P. Summers, the Mayor of CITY OF LAKEWOOD,

OHIO, a municipal corporation and political subdivision in and of the State of Ohio, on behalf
of the municipal corporation.

_______________________________
Notary Public

STATE OF _____________________ )
) SS:

COUNTY OF ___________________ )

The foregoing instrument was acknowledged before me this ____ day of
_______________, 2015, by ____________________, the ________________________ of
LAKEWOOD HOSPITAL ASSOCIATION, an Ohio nonprofit corporation, on behalf of the
non profit corporation.

_______________________________
Notary Public

LKWD-PRR231_001634

LKWD-PRR231_001634



I-8
11938585.9

Schedule 1

Additional Payments

DATE AMOUNT

MARCH 31, 2016 383,333.33

JUNE 30, 2016 383,333.33

SEPTEMBER 30, 2016 383,333.34

MARCH 31, 2017 383,333.33

JUNE 30, 2017 383,333.33

SEPTEMBER 30, 2017 383,333.34

JANUARY 31, 2018 130,555.89

FEBRUARY 28, 2018 130,555.89

MARCH 31, 2018 130,555.89

APRIL 30, 2018 65,277.44

MAY 31, 2018 65,277.44

JUNE 30, 2018 65,277.45

Total 2,887,500.00
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FUTURE OF HEALTHCARE IN LAKEWOOD 

Key Highlights of Master Agreement 

Summarized below are the key highlights of a proposed binding agreement (the “Master 

Agreement”) that have been discussed among the City of Lakewood (the “City”), Lakewood 

Hospital Association (“LHA”) and the Cleveland Clinic Foundation (the “Clinic”) to address 

the future healthcare needs of the City of Lakewood and the related goals described below. 

Subject to approval by Lakewood City Council, with the consent and agreement of the Mayor of 

Lakewood, LHA and the Clinic, the parties anticipate entering into a Master Agreement along 

the terms outlined in this summary.  

1. Shared Vision – The City, LHA and the Clinic share the understanding that healthcare 
delivery is moving away from a hospital-based model focused on “sick care” to a 
population-based model of comprehensive healthcare.  Consistent with this 
understanding, the City, LHA and the Clinic desire to invest in comprehensive 
ambulatory (outpatient)-based programs, wellness activities and outreach services that 
will help people live healthier lives and treat health conditions early so as to prevent 
chronic disease.  The primary focus of these investments will be a new family health 
center owned and operated by the Clinic (the “Lakewood Family Health Center”) and a 
new community health foundation. 

2. Construction and Operation of Lakewood Family Health Center 

a. Construction and Location – The Clinic will commit approximately $34 million 
in capital to the construction of the Lakewood Family Health Center, which will 
consist of approximately 62,100 square feet located on the approximately 1.7 acre 
site of the existing Professional Office Building and Parking Garage located on 
the southwest corner of Belle and Detroit Avenues (the “FHC Site”).  The Clinic 
contemplates that the Lakewood Family Health Center will embrace 
architecturally noteworthy design, consistent with the innovative and 
comprehensive design aesthetic adopted by the Clinic beginning in 2008. The 
Lakewood Family Health Center’s planned architectural style and building layout 
are intended to create a calming environment for patients and their families and to 
be sensitive to patient, family, and staff needs. The structure is intended to serve 
as a primary component of a vibrant new Lakewood business district.  The parties 
contemplate a construction schedule that would allow the Lakewood Family 
Health Center to open by June 2018. This schedule  assumes no unexpected 
delays and requires the cooperation and commitment of all parties in a spirit of 
partnership. 

b. Commitment to Population Health Management – The Lakewood Family Health 
Center’s activities will include a focus on population health management 
programs aimed at improving the health of the Lakewood Family Health Center’s 
patients and the community that the Lakewood Family Health Center serves.  The 
parties contemplate creating population health management programs through 
partnerships with City government and the community related to outreach 
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programs and home health care models. As part of the commitment to population 
health management, the Clinic and the City contemplate reporting on population 
health statistics and metrics compiled by the Clinic in connection with the 
Lakewood Family Health Center’s operations. 

c. Emergency Department and Other Services to be Provided – The parties 
recognize that there is a present need for an emergency department in Lakewood 
on a 24 hours a day, 7 days a week, 365 days a year basis.  The Clinic will address 
this need upon the opening of the Lakewood Family Health Center.  The Clinic 
further contemplates that the services available at the Lakewood Family Health 
Center will initially consist of the services described on Exhibit A.  Additionally, 
the Clinic will incorporate Lakewood into regularly performed community health 
needs assessments. 

d. Family Residency Program – Promptly after the opening of the Lakewood Family 
Health Center, the family residency program currently located at Fairview 
Hospital will be relocated to the Lakewood Family Health Center. For so long as 
the Clinic operates a family medicine residency program, the Clinic will operate a 
family medicine residency program at the Lakewood Family Health Center’s 
campus while the Clinic owns and operates the Lakewood Family Health Center.  

e. LGBT Primary Care Clinic – As part of the population health model embraced by 
the Lakewood Family Health Center, the Clinic will establish an LGBT-focused 
primary care clinic within the Lakewood Family Health Center and will make the 
Lakewood Family Health Center its Westside hub for LGBT care and referrals. 

f. Mobile Stroke Unit – The Clinic’s mobile stroke unit is acclaimed for its 
innovative, high-tech approach to the diagnosis and rapid treatment of strokes.  
Subject to negotiation of the required protocols, the Clinic will provide Lakewood 
with access to the mobile stroke unit.  The deployment of the Clinic’s mobile 
stroke unit within the City will reinforce the City’s status as a local leader in 
stroke care.   

g. Community Involvement – The Clinic will create a community advisory panel to 
support the Lakewood Family Health Center by providing advice and counsel to 
the Medical Director of the Lakewood Family Health Center. 

3. Community Health Foundation 

a. Initial Contribution – $24.4 million will be contributed to a new community 
health foundation to support future healthcare needs in Lakewood.   This 
contribution is intended to be funded by the value of LHA’s assets as of its 
dissolution. To the extent LHA assets upon dissolution are not sufficient to fund 
the full commitment, the Clinic will fund any difference between remaining LHA 
assets and the $24.4 million commitment. The $24.4 million contribution will be 
paid to the new foundation on the following schedule: $200,000 on or before 
March 31, 2016 to fund the initial creation of the foundation; $7.6 million 
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contributed on the opening date of the Lakewood Family Health Center; $4.3 
million contributed on the second anniversary of the opening; $4.1 million 
contributed on the fourth anniversary of the opening; $4.1 million contributed on 
the sixth anniversary of the opening; $4.1 million contributed on the eighth 
anniversary of the opening.  The financial terms expressed above are premised 
upon a timely cessation of inpatient operations at the Lakewood Hospital.  To 
ensure that these intentions are met, if LHA is unable to cease inpatient operations 
by an agreed upon date in early 2016 after the effective date of the Master 
Agreement due to action taken by a judicial or quasi-judicial body or a 
governmental body or agency (other than a governmental body or agency whose 
primary function is oversight of health care providers) and the operations of 
Lakewood Hospital generate an EBIDA loss, the $24,400,000 payment obligation 
will be reduced by the aggregate amount of such EBIDA losses incurred between 
the agreed upon date and the cessation of Lakewood Hospital’s inpatient 
operations. 

b. Annual Contribution from the Clinic – Commencing with the opening of the 
Lakewood Family Health Center, the Clinic will make annual contributions of 
$500,000 to the community health foundation for 16 years.  

c. Use of Community Health Foundation Funds – Use of the funds contributed to the 
community health foundation shall be at the foundation’s discretion, subject to the 
bylaws and other guidelines of the foundation. The foundation will establish a 
mutually agreeable approach with respect to naming rights and first refusal rights 
associated with programming funded using the Clinic’s annual contributions or 
partial distributions of such funds. The Clinic will have the reasonable rights to 
name programs funded using the Clinic’s annual contributions and a right of first 
refusal on programming funded using the Clinic annual contributions.  

d. Governance – Promptly following execution of the Master Agreement, the City 
and LHA will jointly agree upon a process for the formation of the community 
health foundation, the development of the governing documents and the selection 
of the initial board. The board of the community health foundation shall not 
exceed 21 voting members.  The Clinic will have the right to appoint up to 2 
voting members to the board. 

4. Hospital and LHA Wind Down 

a. Wind down of Lakewood Hospital; Continuation of Emergency Department – 
Following the execution of the Master Agreement, LHA and the Clinic will 
commence the termination of services (excluding emergency department services 
and certain outpatient services) at Lakewood Hospital and the wind down and 
dissolution of LHA. LHA will continue to operate an emergency department 
(including emergency room and related ancillary services) at Lakewood Hospital 
on a 24/7/365 basis until the emergency department (including emergency room) 
at the Lakewood Family Health Center is open and operating.  LHA also 
contemplates continuing to provide some outpatient services at Lakewood 
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Hospital following the cessation of inpatient hospital operations, including 
diabetes care services, congestive heart failure clinic and certain cardio 
pulmonary services. 

b. Control of Wind Down – The wind down will occur pursuant to the guiding 
principles for the wind down described in the Master Agreement.  The wind down 
plan shall instruct the Clinic to wind down Lakewood Hospital’s operations 
(excluding emergency department services and certain outpatient services) as 
quickly as practicable, taking into consideration patient safety and the 
preservation of LHA’s assets.  The manner and timing of the wind down shall be 
determined solely by the Clinic in consideration of its promises pertaining to the 
new community health foundation.  LHA will be the recipient of all revenues and 
incur all expenses, whether direct or allocated, associated with the continuing 
existence of LHA between the execution of the Master Agreement and the 
ultimate dissolution of LHA.   

c. Lease Payments – Until the opening of the Lakewood Family Health Center and 
vacation by LHA of the Lakewood Hospital property, LHA will continue to make 
the additional payments due under the existing lease up to a maximum of 
$2,877,500.   

d. LHA Assets and Obligations – As described more fully in the Master Agreement, 
LHA will bear all costs of terminating and winding down its patient and other 
operations at the current Lakewood Hospital site and all costs of demolition to 
prepare the land west of Belle Avenue for the construction of the Lakewood 
Family Health Center, up to the maximum amount of LHA’s net asset value, less 
the Excluded Assets (defined below). The parties acknowledge and agree that (i) 
the current wind down budget may exceed the remaining LHA assets and (ii) 
LHA may incur additional losses prior to and during the wind down. The Clinic 
has agreed to fund any shortfall in LHA assets out of the Clinic assets, which 
constitutes a significant assumption of risk by the Clinic. Upon the completion of 
the wind down, all remaining LHA assets will be transferred to the Clinic, except 
for the excluded assets described on Exhibit B (the “Excluded Assets”), and the 
Clinic will retain the obligation to fund the community health foundation and the 
redevelopment reserve to the City out of the LHA assets or its own assets, as well 
as any other LHA obligations that may survive its dissolution, including 
severance payments and pension obligations. 

e. Employees – If circumstances arising from the transactions related to the Master 
Agreement result in the job of a Lakewood Hospital employee or a Clinic 
employee working at the Lakewood Hospital being eliminated, the Clinic will 
offer such individual another job opportunity within the Clinic’s health system.   
The Clinic’s human resource team will work with such individuals to provide 
information and guidance about opportunities at Clinic health system locations, 
including the proposed Lakewood Family Health Center. Such individuals will be 
given top priority for open positions within the Clinic’s health system. 
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f. Insurance Protection – In consideration for insurance premiums with an estimated 
fair market value of $2.5 million paid by or allocated to LHA, the Clinic will 
provide insurance protection (indemnity and defense), including professional 
liability and directors and officer insurance, for the officers, trustees, employees 
and other agents of LHA for LHA occurrences both prior to and subsequent to the 
wind down and dissolution of LHA. 

g. Documentation – Upon the execution of the Master Agreement, the existing lease 
between the City and LHA will be modified as necessary to reflect the terms and 
understandings of the Master Agreement.   

5. Transfer of Real Estate 

a. Existing Hospital Site and Related Hospital Property – The City will retain 
ownership of the existing Lakewood Hospital site and all other property currently 
leased to LHA (other than the Professional Office Building and Belle Garage, as 
described below).  The Lakewood Hospital site (consisting of approximately 5.7 
acres) will be available for redevelopment.   

b. FHC Site – Promptly following execution of the Master Agreement, the Clinic 
will purchase the FHC Site for fair market value, to be determined by an appraiser 
acceptable to the City and the Clinic, who will value the sites as vacant land. The 
costs associated with the demolition of the existing Professional Office Building 
and Belle Garage will be part of the LHA wind down budget.  The Clinic will 
coordinate the relocation of existing tenants in the Professional Office Building 
and will work collaboratively with the City to successfully transition independent 
physicians and other tenants of the Professional Office Building to new locations. 
Costs incurred in connection with relocation of Professional Office Building 
tenants will be included in the LHA wind down budget. 

c. City Repurchase Option – If the Clinic elects to sell the Lakewood Family Health 
Center property, the City will have an option to repurchase the land or the land 
and buildings. 

d. 850 Columbia Road – Promptly following execution of the Master Agreement, 
LHA will convey the 850 Columbia Road property to the Clinic for $8.2 million.  
In recognition of the transactions contemplated by the Master Agreement, LHA 
will direct the Clinic to pay the proceeds of this sale to the City.   The Clinic will 
pay $6.8 million (the appraised value in the Summer of 2015) at the closing of the 
sale agreement and the additional $1.4 million will be evidenced by a note 
payable upon the opening of the Lakewood Family Health Center.   

e. Curtis Block Building – Promptly following the closing sale of the FHC Site, 
LHA will convey title to the Curtis Block building to the City for $1. 

6. Parking for Lakewood Family Health Center 
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a. Onsite and Adjacent Parking – The Clinic contemplates constructing a parking 
structure on the Lakewood Family Health Center property that will accommodate 
approximately 120 parking spots.  To the extent available following wind down, 
$2.5 million of LHA’s assets will be used to finance the construction of such 
structure.  In addition, the City will lease the existing Emergency Department lot 
on the east side of Belle Avenue (expanded and reconfigured to provide 75 
parking spaces) to the Clinic at fair market rental rates that reflect the parties’ 
responsibilities (e.g., security and maintenance, etc.). In certain circumstances to 
be specified in the Master Agreement, the number of parking spaces in the lease 
between the City and the Clinic may be reduced from 75 parking spaces if 
reasonably acceptable alternative parking becomes available.  

b. Additional Parking – The Clinic contemplates making additional arrangements to 
accommodate its employee parking needs. 

7. Redevelopment of Hospital Site 

a. Demolition/Redevelopment Fund – The City will be paid $7 million for the 
demolition and/or redevelopment of the Hospital building and other structures on 
the Lakewood Hospital site.  This amount will be transferred to the City by LHA 
and/or the Clinic (using LHA funds to the extent available) as follows: $500,000 
on the date of the transfer of the FHC Site to the Clinic and the remaining $6.5 
million will be funded on the opening of the Lakewood Family Health Center. 

b. Access to Hospital Site – During the wind down period, the City will have 
reasonable access to the Lakewood Hospital building in order to evaluate 
demolition and redevelopment options, provided such access will not interfere 
with patient care or materially interfere with any other ongoing operations at the 
site. 

c. Use Protection – In exchange for the operation of the Lakewood Family Health 
Center, the City will agree that for so long as the Clinic operates the Lakewood 
Family Health Center, the 5.7 acre Lakewood Hospital site will be restricted to 
provide that (i) no general, oncology or specialty hospital (as defined by the Joint 
Commission) may be operated and (ii) no organization that owns, operates or 
manages one or more general, oncology or specialty hospitals will be permitted to 
operate or manage a health care facility or service or have signage identifying 
such organization will be permitted on the 5.7 acre Lakewood Hospital Site. The 
limitation in subparagraph (ii) would not restrict the activities of independent 
physician groups, licensed provider groups or other non-health care system 
providers (i.e. an organization that owns operates or manages a general, oncology 
or specialty hospital). The use limitation will be effective only as long as the 
Clinic operates the Lakewood Family Health Center and, if the Clinic ceases 
operation of a 24/7/365 emergency room at the Lakewood Family Health Center, 
the restriction will be amended to allow another party to operate an emergency 
room on the 5.7 acre Lakewood Hospital site.    
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8. Miscellaneous 

a. Transportation – Promptly following execution of the Master Agreement, the 
City and the Clinic will collaborate on an application for a planning grant from 
the Lakewood Hospital Foundation or any other foundation agreed to by the 
parties to address transportation needs during the transition and following the 
opening of the Lakewood Family Health Center. 

b. Insurance Programs – The City will include among its employee benefits at least 
one health plan with Tier I and/or preferred provider access to the Clinic to the 
extent reasonably practicable. 

c. FHC Construction – The Master Agreement contains provisions to address the 
unlikely event that the FHC is not constructed due to the default of any of the 
parties or due to causes beyond the control of the parties. 

 

#11939607 
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EXHIBIT A 

 

Description of Initially Contemplated Services 

 

Emergency Department (24/7/365) 
Family Medicine/Pediatrics 
Women’s Health (incl. Midwifery) 
Diabetes Care 
Musculoskeletal Care 
Ophthalmology /Optometry 
Brain Health/ Behavioral Health 
Pulmonology 
Neurology 
Cardiac Care 
Geriatrics 
Digestive Diseases 
Chronic Disease Clinics 
Pharmacy 
Physical/Occupational Therapy 
Primary Care featuring an advanced medical home model 
Radiology and Lab Services 
Home Care coordinated with Fairview Hospital 
eVisits/My Chart  
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EXHIBIT B 

Excluded Assets 

 Curtis Block building 

 All real property leased from the City (other than the Professional Office Building and 
the Belle Garage) 

 LHA’s “Beneficial interest in Lakewood Hospital Foundation, Inc.” as reflected on the 
LHA balance sheet 

 All residential properties owned by LHA and not leased from the City 

 All plaques, donor walls and works of art located within Lakewood Hospital that are not 
owned by the Clinic and specified as excluded on a schedule to the Master Agreement 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Thursday, January 21, 2016 11:29 AM
To: O'Leary, Sam
CC: McEwen, Colin; Summers, Mike
Subject: Water bill hospital FAQ
Attachment(s): "Water Bill FAQ final 01202016.pdf"

Sam,
 
Here’s what we submitted to the printer yesterday for the next wave of water bills.  It’ll
hit a third of the city very soon.  Feel free to share will all.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com
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A New Year, A New Investment in Lakewood 
 

Frequently Asked Questions About the Future of Lakewood Hospital 
 
After nearly one year of fact gathering, feedback from the public, a general election, and 
negotiations between the city, Lakewood Hospital Association and the Cleveland Clinic, 
Lakewood City Council unanimously approved a new master agreement designed to ensure the 
availability of high-quality health care in the city of Lakewood. 
 
The agreement involves a more than $100 million investment in Lakewood that transitions health 
care delivery from a “sick care” hospital inpatient model to an innovative, contemporary and 
sustainable outpatient health and wellness approach. Along with a 24/7/365 emergency 
department, the healthcare needs of the community will be met.  
 
The city of Lakewood has gotten some feedback from the community. Here are some of the most 
frequently asked questions. 
 

What emergency services will the new facility include?  
 
With a 24/7/365 emergency department staffed by board-certified emergency physicians, the 
health care needs of the Lakewood community will be met in a facility that is much more 
advanced than an urgent care center. Every day, every hour, doctors and nurses will be ready to 
treat a wide range of medical emergencies, including strokes, and will have at their disposal a full 
set of diagnostic services onsite, including MRIs and labs. This agreement makes certain that as 
long as the Cleveland Clinic operates a family medical center (and between now and the new 
center’s opening), it will include 24/7/365 emergency services at a level of service that’s at least 
as high as or higher than the service currently offered at the hospital’s emergency room.  
 
The fact is that most emergencies involve treatment and discharge to home within 24 hours. If 
inpatient care is needed beyond 24 hours, patients arriving to the Lakewood emergency 
department will be transported to the closest, most appropriate inpatient hospital.  
 
This new agreement also includes the use of a mobile stroke unit operated by the Cleveland 
Clinic in Lakewood, which can take advanced stroke care directly to the patient in trouble.  
 

If someone needs to be transported to another facility, won’t longer 
transports hurt medical care?  
 
Patients are assessed and treated either on the scene by paramedics or in the emergency 
department by board-certified emergency room doctors, nurses, and other medical personnel. 
Decisions to transport are made to ensure patients are receiving the most appropriate care in the 
most appropriate place. Lakewood Fire Department medics provide high-quality patient care 
throughout the transport. The increased transport times from Lakewood to Fairview or 
MetroHealth are less than transport times from cities like Strongsville and North Royalton to 
Southwest General, or from Brecksville and Broadview Heights to Parma, Marymount or Akron. 
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What are the development opportunities?  
 
The location of a modern family health center creates value for the downtown 
district and increases economic development. There is flexibility in the use of 
these community assets, with increased (and rare) opportunity to develop 5.7 
acres of city-owned property in the heart of downtown Lakewood. 
 

Does this mean that a hospital cannot go on the site? 
 
Of course, other healthcare entities have opportunities to provide healthcare 
services in the city of Lakewood. However, as part of the consideration for 
the Clinic’s purchase of the family health center site, a restrictive covenant 
was placed on the current hospital site. That means that there are some 
restrictions about what can be built on the site of the former hospital, 
including general or oncology hospitals — those would need prior approval of 
the Cleveland Clinic. Does this mean that other healthcare facilities couldn’t 
open at the existing hospital site? No. Other facilities could open without prior 
approval of the Cleveland Clinic; those include children’s hospitals or 
outpatient care facilities operated by independent physicians and licensed 
provider groups.  
 

Will there be an increase in taxes?  
 
There will not be an increase in the income tax rate as a result of the 
elimination of inpatient services at Lakewood Hospital. 
 
The city's finances are strong enough to weather the reduction in the 
withholding tax revenue that was generated from Lakewood Hospital. It is 
just one part of many different revenue sources that fund the city's General 
Fund. 
 
In fact, the city's reliance on hospital-generated withholding income tax 
revenue has decreased over the years prior to the announcement of the 
letter of intent in early 2015. That means we are not a company town, and 
the city's income tax revenues have been steadily increasing over the past 
five years because of growth in residents' salaries. 
 
Also, the terms of the new master agreement keep the city financially "whole" 
and then some — meaning that the proceeds of the $8.2 million sale of 850 
Columbia Rd. by LHA to the Clinic, the $7 million for development of the 
hospital site, and continued lease payments through 2018, as well as 
withholding tax from the remaining employees at the hospital, equal or 
exceed the estimated amount of withholding taxes and lease payments 
through the duration of the lease that was set to expire in 2026. 

So how is this deal better than the one announced in 
early 2015? 
 
In addition to the reserve of $7 million of LHA assets to be used with the 
redevelopment site, the master agreement presents other key improvements 
over the 2015 letter of intent. 
  
 Most significantly, the new proposal makes better use of community 

assets. By moving the proposed family health center across the street to 
the southwest corner of Belle and Detroit, it frees up more than 5 acres 
of land where the current hospital sits for redevelopment. This funds our 
future, producing revenue-driving opportunities, economic development 
and a visionary downtown district.  

 This proposal also creates a demolition/redevelopment reserve for the 
hospital property. The city has negotiated a reserve of $7 million of LHA 
assets to be used as the city sees fit in conjunction with the 
redevelopment of the hospital site.  

 Funding for the new community health foundation has been preserved at 
$32.4 million, even though LHA assets have dwindled since the original 
agreement was presented. (This excludes the current hospital 
foundation’s assets, which remain intact.) 

 The city negotiated a two-fold increase in the payments to be made for 
use of the hospital during the transition period. 

 As a result of these negotiations, we’ve received the Clinic’s binding 
assurances to provide 24/7/365 emergency care in Lakewood, to deploy 
a mobile stroke unit here, to bring the family medicine residency and 
LGBT programs to the new health center, and to work with a new 
community advisory board to include citizen input into new services.  

  
For more information, visit onelakewood.com or send an email to 
wellness@lakewoodoh.net.  
 
 

       
 

www.onelakewood.com 
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MASTER AGREEMENT 

AMONG 

 CITY OF LAKEWOOD, LAKEWOOD HOSPITAL ASSOCIATION, THE CLEVELAND 

CLINIC FOUNDATION, AND LAKEWOOD HOSPITAL FOUNDATION 

REGARDING THE FUTURE OF HEALTH CARE SERVICES 

IN THE LAKEWOOD COMMUNITY 

This MASTER AGREEMENT (“Master Agreement”) is made as of this ____ 
day of May, 2015 (the “Effective Date”), by and among the City of Lakewood, Ohio, a 
municipal corporation and political subdivision in and of the State of Ohio (the “City”); 
Lakewood Hospital Association, an Ohio nonprofit corporation (“LHA”); The Cleveland Clinic 
Foundation, an Ohio nonprofit corporation (the “Clinic”); and Lakewood Hospital Foundation, 
an Ohio nonprofit corporation (“LHF”) (the foregoing are sometimes referred to herein 
individually as a “party” and collectively as the “parties”).  

RECITALS 

WHEREAS,  the City and LHA have a lease agreement dated as of December 23, 
1996 (together with any amendments thereto, the “1996 Lease”) under which the City leases to 
LHA certain real property as more particularly described on Exhibit A (the “Land”) and 
personal property currently occupied or used by LHA to operate what is commonly known as 
Lakewood Hospital (the “Hospital”); 

WHEREAS, LHA operates the Hospital, as a community hospital located in the 
City of Lakewood, Ohio that provides hospital and health care services to residents of Lakewood 
and its surrounding communities; 

WHEREAS, the Clinic operates a multi-specialty academic medical center that 
integrates clinical and hospital care with research and education, and the Clinic’s health system 
is comprised of community hospitals, affiliate hospitals, and family health centers with a 
northeast Ohio, national and international presence;  

WHEREAS, the Clinic is the sole corporate member of LHA pursuant to a 
Definitive Agreement executed on December 19, 1996 (the “1996 Definitive Agreement”) that 
terminates upon the expiration or termination of the 1996 Lease;  

WHEREAS, LHF generates philanthropic support to enhance LHA’s ability to 
fulfill its mission in operating the Hospital and contributes to and supports LHA so long as the 
Hospital is a municipally-owned institution in the City of Lakewood that is operated for the 
public benefit and for charitable, educational and scientific purposes; 

WHEREAS, each of LHA, the Clinic, and LHF is exempt from federal income 
tax under Section 501(a) by reason of being described in Section 501(c)(3) of the Internal 
Revenue Code of 1986, as amended, LHF being a functionally integrated Type III supporting 
organization of LHA; 
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WHEREAS, at both the national and local levels, health care is in the midst of 
unprecedented transformation, and the manner in which care is delivered to patients is rapidly 
shifting from inpatient hospital care to outpatient and home care; 

WHEREAS, in anticipation of this transformation, the parties hereto seek to 
address the future health care needs of the Lakewood community and its residents now and not 
wait until the 1996 Lease expires, have developed a vision that Lakewood become the healthiest 
city in America, and are prepared to make a major investment in the future of health care for the 
City of Lakewood; 

WHEREAS, LHA, the Clinic, and LHF entered into a non-binding Letter of 
Intent that established a conceptual framework for a series of transactions among the parties 
hereto, including the City, to transition the operations of the Hospital (the “Transition”) to 
implement this vision and fulfill the following objectives (the “Founding Principles”), and the 
City seeks to join the other parties under this Master Agreement and to participate in the 
Transition: 

 The strategic vision of health care for the Lakewood community and its residents 
is based on the knowledge that health care is changing from a facility- and 
physician-based paradigm, designed to care for the sick, to a population-based 
effort that aims to improve the health of an entire community by helping people 
live healthier lives, treating their health conditions early to prevent chronic 
diseases, and reducing the need for “sick care” in hospitals.  This is the future of 
health care. 
 

 The services currently provided by the Hospital will be transformed from a 
predominantly inpatient focus to a comprehensive ambulatory (outpatient)-based 
program of health care services, wellness activities, and outreach services that 
will touch the lives of the Lakewood community and a large number of its 
residents, significantly more than are served currently by the Hospital. 
 
WHEREAS, the parties have determined that the Transition and related 

commitments contemplated herein are in furtherance of such Founding Principles; and 

WHEREAS, this Master Agreement will serve as the guiding document for the 
transactions contemplated by the Transition. 

AGREEMENT 

NOW, THEREFORE, the parties hereto, intending to be legally bound, and in 
consideration of the premises and the mutual covenants, representations and warranties set forth 
in this Master Agreement, as well as other good and valuable consideration, the receipt and 
adequacy of which is hereby acknowledged, do hereby agree as follows: 
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ARTICLE I 
 

Master Agreement and Ancillary Agreement Overview 

This Master Agreement sets forth the agreement of the parties and the framework 
for the Transition and related transactions.  The terms of this Master Agreement set forth the 
definitive agreements of the parties with respect to the matters described herein.  Further, this 
Master Agreement cross references other agreements that are attached hereto as exhibits 
(“Ancillary Agreements”), which set forth detailed terms for transactions related to the 
Transition.  The terms of this Master Agreement are effective as of the Effective Date.  

ARTICLE II 
 

Cleveland Clinic Family Health Center at Lakewood 

2.1  Construction of Family Health Center at Lakewood.  The Clinic will construct a 
new comprehensive Cleveland Clinic Family Health Center (the “FHC”) of approximately 
62,100 gross square feet on the north portion of the Land upon which the Hospital is currently 
located and more particularly described in the FHC Site Sale Agreement (defined in 
Section   5.1(a)) (the “FHC Site”).  Through the FHC Site Sale Agreement, the City will convey 
the FHC Site to the Clinic for the FHC, which will include drive-up access and immediately 
adjacent selected parking (“FHC Parking”). The Clinic’s capital commitment for the design, 
construction and equipping of the FHC and FHC Parking will be approximately $34,000,000. 

2.2 Parking.  Attached hereto as Exhibit B is the business plan for parking associated 
with the FHC and surrounding areas that has been jointly developed by the City and the Clinic. 
Under the business plan for parking, the City will provide and maintain (or will arrange for the 
provision and maintenance of) safe and adequate parking for the FHC at a location proximal to 
the FHC while the Clinic owns and operates the FHC.  The City (or its designee) may charge 
parking customers for parking.  For the avoidance of doubt, the parking referenced in this 
Section  2.2 does not include the FHC Parking described in Section  2.1.   

2.3 Post-Construction Obligation of the Clinic to Operate FHC.  The Clinic will staff, 
own, operate, and manage the FHC.  While the Clinic owns and operates the FHC, the Clinic will 
(a) expend the capital required to maintain the safety and appearance of the FHC in a manner 
consistent with the Clinic’s other family health centers and (b) will offer the following services: 
(i) emergency department (24/7/365), (ii) primary care featuring an advanced medical home 
model, (iii) selected specialties, which will be determined by ongoing evaluation of community 
need and utilization, (iv) extended hours/weekends for certain services, which will be determined 
by ongoing evaluation of community need and utilization, (v) procedures including cardiac and 
pulmonary testing, (vi) radiology and lab services, (vii) eVisits/My Chart, and (viii) home care 
coordinated with the FHC and Fairview Hospital.  The Clinic will continually monitor the health 
care needs of the Lakewood community and adjust this list of services as appropriate to address 
the health care needs of the Lakewood community and its residents.   
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ARTICLE III 
 

Wind-Down and Dissolution of LHA  

3.1 Wind-Down and Dissolution Plan.  The parties acknowledge and agree that LHA 
will take steps to cease the Hospital’s inpatient hospital operations.  LHA will establish a wind-
down and dissolution plan (“Wind-Down Plan”) that describes the orderly cessation of such 
services and LHA’s operation between the Effective Date and LHA’s dissolution.  

3.2 Governance of LHA During Wind-Down.  

(a) Amendment of LHA’s Governing Documents.  Attached hereto Exhibit C 
are the Amended and Restated Articles of Incorporation of LHA and attached hereto as Exhibit 
D is the Amended and Restated Code of Regulations of LHA, which are effective as of the 
Effective Date. 

(b) LHA President Responsibilities.  LHA’s President will direct LHA’s 
wind-down and subsequent dissolution pursuant to the Wind-Down Plan.  LHA’s President will 
have the exclusive authority to determine the timing and dates of the cessation of patient 
operations and to adjust LHA’s activities and the timing of such activities described in the Wind-
Down Plan to protect patient safety or to preserve the assets of LHA. 

(c) Cooperation of LHA Board of Trustees.  The members of the LHA Board 
of Trustees will cooperate with and support the decisions of LHA’s President except that they are 
not bound to agree to a decision that they in good faith believe is contrary to their fiduciary 
obligations to LHA. 

3.3 Financial Issues Related to LHA’s Wind-Down. 

(a) Operating Revenues and Expenses. LHA will receive all revenues and 
incur all expenses, whether direct or allocated, associated with the continuing existence and 
operations of LHA between the Effective Date and the final dissolution of LHA. 

(b) Wind-Down and Demolition Costs.  LHA will bear all costs of terminating 
and winding down its patient and other operations and all costs of demolition to prepare the FHC 
Site for the construction of the FHC and for the demolition of the structures remaining on the 
Remaining Hospital Site Property (as defined in Section  5.1(c)) to prepare the Remaining 
Hospital Site Property to return for use by the City (the “Wind-Down Costs”), up to the 
maximum of LHA’s net asset value excluding, as applicable, any value on LHA’s balance sheet 
that is attributable to the assets described in Sections  3.3(c)(2) and  3.3(c)(3), which are 
committed to be returned to the City upon LHA’s dissolution (“Net Asset Value”).  Any Wind-
Down Costs in excess of LHA’s Net Asset Value will be borne by the Clinic.  Wind-Down Costs 
shall include, without limitation, requisite capital expenditures, lease payments under the Interim 
Lease Agreement (as defined in Section  5.4), payments on notes payable, retirement plan costs, 
building demolition, abatement and relocation, severance and retention costs, insurance costs as 
described in Section  9.10, and post-closure closing costs.  
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(c) Dissolution Distribution.  Notwithstanding the provisions of Article Six of 
the 1996 Definitive Agreement or any similar provisions elsewhere, upon LHA’s dissolution, as 
part of the transactions contemplated by the Transition including the Clinic’s payments 
under  ARTICLE VI, the parties agree and acknowledge that all of LHA’s property of every 
nature and description, and any and all personal property, equipment and fixtures at the Hospital, 
shall be transferred to the Clinic.  Notwithstanding the foregoing, the parties agree that the 
following will not be transferred to the Clinic: 

(1) LHA’s “Beneficial interest in Lakewood Hospital Foundation, 
Inc.” as reflected on LHA’s balance sheet. 

(2) Any right LHA may have to the Land, which shall remain the 
property of the City, subject to the City’s sale of the FHC Site pursuant to the FHC Site Sale 
Agreement described in Section  5.1(a) and the Interim Lease Agreement described in 
Section  5.4. 

(3) Any right LHA may have to the following items described on 
Exhibit C of the 1996 Lease, which shall remain the property of the City and shall not be 
transferred to the Clinic: (i) Belle Avenue parking garage,  (ii) Lakewood Hospital Professional 
Building, (iii) Community Health Care Center, (iv) residential homes (whether or not explicitly 
described in Exhibit C of the 1996 Lease), and (v) paved parking lots (whether or not explicitly 
described in Exhibit C of the 1996 Lease). 

3.4 Side Letter of Satisfaction between City and LHA.  Attached hereto as Exhibit E is 
a side letter between the City and LHA confirming that the actions taken by LHA pursuant to this 
Master Agreement after the Effective Date shall not constitute a breach of the 1996 Lease or other 
agreement between the City and LHA (the “Side Letter Agreement”). 

3.5 Termination of 1996 Definitive Agreement. Attached hereto as Exhibit F is the 
termination agreement between LHA and the Clinic, pursuant to which the 1996 Definitive 
Agreement is terminated as of the Effective Date.   

ARTICLE IV 

 

Lakewood Hospital Foundation 

4.1 Repurposing of LHF.  Because LHF’s purpose is to support LHA’s operation of a 
hospital facility in Lakewood and, due to the Transition, such purpose is no longer viable or 
appropriate, LHF has adopted, effective as of the Effective Date, amended and restated articles of 
incorporation (attached hereto as Exhibit G) and amended and restated code of regulations 
(attached hereto as Exhibit H). Pursuant to its new governing documents, LHF’s purposes will be 
to continue to support LHA’s hospital operations while the Hospital is in operation and to support 
community health and wellness activities in the City of Lakewood consistent with the Founding 
Principles. The corporate name of LHF may be changed to reflect its new purposes, but for the 
sake of clarity and convenience will be referred to herein as “LHF.” 

4.2 Funding of LHF.  Unless otherwise restricted, LHF will use its existing funds in 
furtherance of its amended purposes.  In connection with the transactions contemplated by the 
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Transition and in furtherance of the Founding Principles, LHA and the Clinic will fund the 
activities of LHF as described in Sections  6.2(a) and  6.2(b), respectively.   

4.3 Naming Rights.  In recognition of the Clinic’s contributions to LHF as described in 
Section  6.2(b), LHF grants to the Clinic a suitable naming opportunity in connection with the 
activities of  LHF. LHF and the Clinic will mutually agreed upon the parameters of such naming 
opportunity.  LHF and the Clinic agree that the naming opportunity will not include the name of 
the LHF corporate entity.  The Clinic’s naming rights under this Section  4.3 will survive until the 
later of one year after the final Annual Contribution payment described in Section  6.2(b) and the 
period during which the Clinic owns and operates the FHC.  

4.4 Representation on Governing Board.  The Clinic will have the right to appoint two 
(2) voting members on the governing board of LHF, which shall not have not less than five (5) 
nor more than twenty-one (21) members. The Clinic’s rights under this Section  4.4 will survive 
until the later of one year after the final Annual Contribution payment described in Section  6.2(b) 
and the period during which the Clinic owns and operates the FHC.   

4.5 Principal Health Care System Affiliate.   

(a) Right of First Refusal.  The Clinic will be the principal health care system 
affiliate for LHF’s activities.  As such, LHF hereby grants to the Clinic a right of first refusal (the 
“Right of First Refusal”) to participate in any health and wellness program, product, activity or 
service that LHF seeks to offer or support in excess of $500,000 per year in estimated annual 
revenue or grant (“Designated Program”).  LHF hereby agrees that pursuant to the Right of 
First Refusal, LHF shall not offer or support a Designated Program with any other Person (or 
Affiliate thereof) that operates a health care system other than the Clinic, except in compliance 
with the provisions of this Section  4.5.  

(b) Procedure for Proposed Designated Program.  If LHF has a bona fide 
desire to offer or support a Designated Program, LHF shall deliver to the Clinic a notice (the 
“Proposed Program Notice”) that:  (i) certifies that LHF desires to move forward with such 
Designated Program, (ii) identifies the Person or Persons with whom the Designated Program 
would be undertaken (the “Proposed Partner”), and (iii) encloses a description of the 
Designated Program, containing all material terms thereof. 

(c) Notice of Election.  The Clinic shall, within ninety (90) days after delivery 
of the Proposed Program Notice, deliver to LHF notice of whether the Clinic intends to exercise 
its Right of First Refusal.  If the Clinic exercises its Right of First Refusal, its participation in the 
Designated Program shall be identical to the participation described in the Proposed Program 
Notice; provided that, if the participation set forth in the Proposed Program Notice cannot be 
precisely matched by the Clinic (e.g., use of the name of the Proposed Partner), LHF and the 
Clinic will negotiate in good faith to fix terms that result in LHF receiving value that is 
equivalent to the value LHF would receive under the Proposed Program Notice.  If the Clinic 
fails to deliver notice of its intent to exercise its Right of First Refusal within such ninety (90) 
day period, the Clinic shall be deemed to have elected not to exercise its Right of First Refusal, 
and LHF shall be permitted to consummate the proposed Designated Program in accordance with 
the Proposed Program Notice. 
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(d) Designated Program with Proposed Partner.  If the Clinic elects (or is 
deemed to have elected) not to exercise its Right of First Refusal, LHF may pursue the 
Designated Program on the terms described in the Proposed Program Notice within one hundred 
fifty (150) days after the delivery of the Proposed Program Notice to the Clinic.  If the 
Designated Program is not implemented within such one hundred fifty (150) day period, LHF 
shall again be required to comply with the terms of this Section 4.5, unless such requirement is 
waived by the Clinic. 

(e) Designated Program with the Clinic.  If the Clinic notifies LHF in 
accordance with Section 4.5(c) that it elects to exercise its Right of First Refusal, LHF and the 
Clinic shall agree to appropriate and customary terms for the Designated Program, including a 
time line for implementing the Designated Program.   

(f) Survival of Right of First Refusal.  The Clinic’s rights under this 
Section  4.5 will survive until the later of one year after the final Annual Contribution payment 
described in Section  6.2(b) and the period during which the Clinic owns and operates the FHC. 

4.6 Assistance in LHF Activities.  For a period of up to three (3) years following the 
Effective Date, the Clinic will use commercially reasonable efforts to assist the Lakewood 
community and LHF to attract and contract with a wellness center partner or vendor to be 
involved in the development of an additional health and wellness campus and/or facility on the 
Remaining Hospital Site Property. [Drafter’snote:Partiestodiscussissueofwellnesscenter
or other development of the Remaining Hospital Site Property.] 

ARTICLE V 
 

REAL ESTATE MATTERS 

5.1  Sale of Portion of Hospital Site for FHC; Option; Restrictive Covenant. 

(a) Attached hereto as Exhibit I is a purchase and sale agreement (“FHC Site 

Sale Agreement”), pursuant to which the City will convey the FHC site to the Clinic for a 
purchase price of [$________].   

(b) Option Agreement.  Attached hereto as Exhibit J is an option agreement 
(the “FHC Option Agreement”) between the City and the Clinic that provides for the following: 
(i) if the Clinic no longer wishes to own and operate the FHC, the Clinic will offer the FHC Site 
and improvements thereon to the City at a price that does not exceed fair market value as 
determined by an appraisal process described in the FHC Option Agreement; (ii) if the City does 
not wish to exercise its right to acquire all of the improvements, but exercises its right to acquire 
the FHC Site, the City will have the right to buy back the FHC Site at a price equal to the amount 
paid by the Clinic for the FHC Site; provided that if such price exceeds the fair market value, as 
determined by an appraisal process described in the FHC Option Agreement, the purchase price 
will be the price determined by the appraisal process; and (iii) if the City elects not to purchase 
the FHC Site or the improvements thereon, the Clinic may sell or lease such FHC Site and/or 
improvements thereon to any third party.  If the City exercises the option to acquire the FHC Site 
only and none of the improvements located thereon as described in clause (ii) above, the Clinic 
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may sell any portion of the improvements to a third party and the City will, in conjunction 
therewith, negotiate a ground lease with such third party upon commercially reasonably terms 
and at a rent not to exceed fair market value (as determined pursuant to the FHC Option 
Agreement). 

(c) Restrictive Covenant.  As part of the consideration for the Clinic’s 
acquisition of the FHC Site, a restrictive covenant (the “Covenant”) will be placed on the Land 
except for the portion of the Land conveyed to the Clinic pursuant to the FHC Site Sale 
Agreement (such remaining Land, the “Remaining Hospital Site Property”).  Pursuant to the 
Covenant, no health care system provider will be permitted to operate or manage a facility, and 
no signage identifying such provider will be permitted, on the Remaining Hospital Site Property 
without the Clinic’s prior written consent while the Clinic owns and operates the FHC.   

5.2 Sale of Property at 850 Columbia Road.  Attached hereto as Exhibit K is the 
purchase and sale agreement between LHA and the Clinic (“850 Columbia Road Sale 

Agreement”), pursuant to which LHA will sell the land and improvements located at 850 
Columbia Road, Westlake, Ohio property to the Clinic for a purchase price of Eight Million Two 
Hundred Thousand Dollars ($8,200,000) (the “Columbia Purchase Price”).  LHA will direct that 
the Columbia Purchase Price (subject to any adjustments described in the 850 Columbia Road 
Sale Agreement) be paid by the Clinic to the City.  

5.3 Termination of 1996 Lease.  Attached hereto as Exhibit L is a lease termination 
agreement, pursuant to which the City and LHA terminate of the 1996 Lease as of the Effective 
Date.  

5.4 Interim Lease Agreement.  Attached hereto as Exhibit M is a lease agreement 
between the City and LHA, pursuant to which the City will lease the Remaining Hospital Site 
Property to LHA (“Interim Lease Agreement”). 

ARTICLE VI 
 

FINANCIAL OBLIGATIONS 

6.1  LHF Funding.  LHF will maintain all of its existing funds and, unless otherwise 
restricted, use such funds in accordance with and in furtherance of the purposes described in 
LHF’s amended and restated governing documents. 

6.2 Clinic Funding of LHF. 

(a) Cash Payments to LHF.   

(1) In recognition of the parties’ intention that LHA’s assets be used 
for the benefit of the Lakewood community and its residents, the Clinic will transfer Twelve 
Million, Two Hundred Thousand Dollars ($12,200,000) through LHA to LHF in immediately 
available funds (“Initial Payment”) on the Effective Date. 

(2) In further recognition of the parties’ intention that LHA’s assets be 
used for the benefit of the Lakewood community and its residents, within thirty (30) days of the 
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commencement of operations and provision of patient care at the FHC and the City’s approval of 
a plan to complete the demolition or modification of the remainder of current Hospital facility on 
the Remaining Hospital Site Property, the Clinic will transfer Twelve Million, Two Hundred 
Thousand Dollars ($12,200,000) through LHA to LHF in immediately available funds.  The plan 
regarding the Remaining Hospital Site Property must be completed in good faith and submitted 
by LHA to the City for approval no later than thirty (30) days before the commencement of 
operations and provision of patient care at the FHC. 

(b) Annual Contributions to LHF.   In support of the furtherance of the 
purposes of LHF, the Clinic will make sixteen (16) annual payments to LHF of $500,000 each, 
with the first payment being made on the Effective Date and subsequent payments being made 
on each anniversary of the Effective Date for 15 consecutive years (each, an “Annual 

Contribution”). 

6.3 Financial Obligations of LHA.  LHA will (i) receive the revenues and be 
responsible for its expenses as described in Section  3.3(a); (ii) bear the wind-down and Hospital 
demolition costs as described in Section  3.3(b); and (iii) distribute its assets upon dissolution as 
described in Section  3.3(c). 

ARTICLE VII 
 

REPRESENTATIONS AND WARRANTIES  

7.1 Mutual Representations and Warranties. Each party represents and warrants to the 
other parties that the statements contained in this Section  7.1 are true and correct as of the 
Effective Date.   

(a) Authorization; Enforceability.  Each party represents and warrants that it 
has all requisite power, authority and capacity to execute and deliver this Master Agreement and 
any other agreements to be entered into by it in connection with the Transition as contemplated 
hereby and to perform its obligations under this Master Agreement and any such other 
agreements, and to consummate all transactions contemplated hereby.  The execution and 
delivery of this Master Agreement, and the performance of the transactions contemplated hereby, 
have been duly and validly authorized by the applicable governing board or bodies of such party, 
and all action (corporate, legislative or otherwise) necessary for the authorization and 
consummation of the transactions contemplated this Master Agreement has been taken.  This 
Master Agreement has been duly executed and delivered by such party, and constitutes a valid 
and binding obligation of such party, enforceable against such party in accordance with its terms 
subject to (i) bankruptcy, insolvency, reorganization, moratorium or other laws affecting 
creditors’ rights generally, and (ii) general principles of equity, including the availability of 
specific performance, and public policy. 

(b) Absence of Conflicts.  Each party represents and warrants that its 
execution, delivery and performance of this Master Agreement will not (i) result in the breach or 
violation of any term or provision of or constitute a default under or conflict with any terms or 
provision of: its articles of incorporation, code of regulations, charter, bylaws, or any other of its 
organizational or governing documents, or any contract, agreement, lease, mortgage, license, 

LKWD-PRR231_001659

LKWD-PRR231_001659



Draft of March 10, 2014 

 

 
 
CLI-202353101v4  

-10-  

 

permit, authorization, or other obligation to which it or any of its Affiliates is a party, or by 
which it or any of its Affiliates is bound, (ii) constitute such an event that with notice, lapse of 
time, or both, would result in any such breach, violation or default, (iii) conflict with or result in 
any violation by such party or any of its Affiliates of any constitution, statute, rule, regulation, 
ordinance, code, order, judgment, writ, injunction, decree or award, or constitute an event that 
with notice, lapse of time, or both, would result in any such violation or (iv) result in the creation 
or imposition of any lien, charge or encumbrance upon or with respect to the assets or property 
of such party or any of its Affiliates. 

(c) Consents.  Each party represents and warrants that it has (i) obtained all 
material consents, approvals, authorizations and clearances of governmental authorities required 
of it to consummate the transactions contemplated hereby; (ii) provided such information and 
communications to governmental authorities as such governmental authorities may reasonably 
request; and (iii) assisted and cooperated with the other parties’ efforts to obtain all consents, 
licenses, permits, approvals, authorizations and clearances of governmental authorities that the 
parties reasonably deem necessary or appropriate and to prepare any document or other 
information reasonably required of it by any such governmental authorities to consummate the 
transactions contemplated herein. Each party represents and warrants that neither it nor any of its 
Affiliates have entered into any agreement with any governmental authority to delay the 
consummation of or not consummate the transactions contemplated by this Master Agreement.    

(d) No Litigation.  Each party represents and warrants that no action, suit or 
proceeding has been instituted or, to its Knowledge, is threatened to restrain, prohibit, delay or 
otherwise challenge the legality or validity of any of the transactions contemplated by this 
Master Agreement or which would reasonably be expected to have a material adverse effect such 
party. 

(e) Donor Restrictions.  Each party represents and warrants that, to its 
Knowledge, there are no restrictions imposed by any donor affecting any material real estate or 
other material assets of a party that would prohibit, limit or restrict such party’s ability to enter 
into this Master Agreement or to consummate any of the transactions contemplated hereby.  

(f) No Misrepresentation.  Each party represents and warrants that, to its 
Knowledge, none of the representations and warranties made by it in this  ARTICLE VII contains 
any untrue statement of a material fact or omits to state a material fact necessary in order to make 
such representation and warranty not misleading. 

7.2 Representations and warranties of the Clinic, LHA and LHF.  Each of the Clinic, 
LHA and LHF represents and warrants to the other parties that the statements contained in this 
Section  7.2 are true and correct as of the Effective Date. 

(a) Organization and Standing.  Each of the Clinic, LHA and LHF represents 
and warrants that it is an Ohio nonprofit corporation duly organized and validly existing under 
the Chapter 1702 of the Ohio Revised Code, and in good standing under the laws of the State of 
Ohio.   

(b) Tax Status.   
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(1) The Clinic represents and warrants that it is recognized as exempt 
from federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  The Clinic has no Knowledge of any action by the Internal 
Revenue Service to revoke or terminate the tax status of the Clinic.   

(2) LHA represents and warrants that it is recognized as exempt from 
federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  LHA has no Knowledge of any action by the Internal Revenue 
Service to revoke or terminate the tax status of LHA.  

(3) LHF represents and warrants that it is recognized as exempt from 
federal income taxation under  Section 501(a) of the Code as an organization described in 
Section 501(c)(3) of the Code.  LHF has no Knowledge of any action by the Internal Revenue 
Service to revoke or terminate the tax status of LHF. 

7.3 Knowledge.  As used in this  ARTICLE VII, the term “Knowledge” means to the 
actual knowledge of the party’s officers and the members of a party’s governing board or body.  

ARTICLE VIII 
 

The Closing 

8.1 Closing.  The closing of the transactions contemplated by this Master Agreement 
(the “Closing”) shall take place on the Effective Date at a location and time as the parties shall 
mutually agree.  Unless otherwise agreed upon by the parties in writing, the Closing shall be 
effective as of the Effective Date. 

8.2 The Clinic’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, the Clinic 
shall deliver the following: 

(a) The Initial Payment to LHF; 

(b) The initial annual contribution described in Section  6.2(b); 

(c) certified copies of resolutions of the Clinic’s Board, duly adopted and in 
full force and effect as of the Effective Date, authorizing and approving Clinic’s performance of 
the transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(d) certificates of incumbency for the Clinic’s officers executing this Master 
Agreement, dated as of the Effective Date; 

(e) copies of the following agreements executed by a duly authorized officer 
of the Clinic: FHC Site Sale Agreement, the FHC Option Agreement; the 850 Columbia Road 
Sale Agreement, and the Termination of 1996 Definitive Agreement; and   
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(f) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.3 LHA’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, LHA shall 
deliver the following: 

(a) certified copies of resolutions of the LHA Board, duly adopted and in full 
force and effect as of the Effective Date, authorizing and approving LHA’s performance of the 
transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(b) certificates of incumbency for the officers of LHA executing this Master 
Agreement, dated as of the Effective Date; 

(c) copies of the following agreement executed by a duly authorized officer of 
LHA: the 850 Columbia Road Sale Agreement, the Side Letter Agreement, the Termination of 
1996 Lease Agreement, the Termination of 1996 Definitive Agreement, and the Interim Lease 
Agreement for Hospital Site; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.4 LHF’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, LHF shall 
deliver the following: 

(a) LHA’s amended and restated articles of incorporation and code of 
regulations, certified by the Secretary of LHF; 

(b) certified copies of resolutions of the LHF Board, duly adopted and in full 
force and effect as of the Effective Date, authorizing and approving LHF’s performance of the 
transactions contemplated under this Master Agreement and the execution and delivery of the 
documents described herein; 

(c) certificates of incumbency for the officers of LHF executing this Master 
Agreement, dated as of the Effective Date; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

8.5 The City’s Deliveries at the Closing.  At the Closing, in addition to any other 
documents specifically required to be delivered pursuant to this Master Agreement, the City shall 
deliver the following: 
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(a) certified copies of resolutions of the City Council of Lakewood, duly 
adopted and in full force and effect as of the Effective Date, authorizing and approving the City’s 
performance of the transactions contemplated under this Master Agreement and the execution 
and delivery of the documents described herein; 

(b) certificates of incumbency for the City’s officials executing this Master 
Agreement, dated as of the Effective Date; 

(c) copies of the following agreement executed by a duly authorized officer of 
the City:  FHC Site Sale Agreement, the FHC Option Agreement, the Side Letter Agreement, the 
Termination of 1996 Lease Agreement, and the Interim Lease Agreement for Hospital Site; and 

(d) such other instruments and documents as the parties reasonably deem 
necessary to effect the transactions contemplated by this Master Agreement, including all 
completed Exhibits to this Master Agreement. 

ARTICLE IX 
 

Post-Closing Obligations 

9.1 Payment Obligations.  The Clinic shall fulfill the payment obligations set forth in 
Sections  6.2(a)(2) and  6.2(b).  

9.2  Relocation of Fairview/Cleveland Clinic Family Medicine Residency.   No later 
than six (6) months after date on which the FHC commences operations and begins providing 
health care services patients, the Clinic will relocate the Fairview/Cleveland Clinic Family 
Medicine Residency, which is currently at the Fairview Center for Family Practices, to the FHC 
campus.  

9.3 LHA Record Retention.  Upon LHA’s cessation of operations, the Clinic will 
maintain and administer the archival recordkeeping operations of LHA, complying with 
applicable laws, pursuant to the Clinic’s record retention policies.  

9.4 Public Support of Transition.  Each of the parties shall publicly support the 
Transition and the activities undertaken pursuant to this Master Agreement. 

9.5 Cooperation in Orderly Cessation of Services at the Hospital.   

(a) The City and LHF agree to cooperate with LHA to effect an orderly and 
efficient closure of the Hospital and the transition of patient care. Each of The City, on its own 
behalf and on behalf of its governmental officials, City Council, other bodies, boards and 
councils of any kinds, and its officers, departments, employees, agents, attorneys, affiliates, 
successors and assigns (collectively, the “City Parties”) and LHF, on its own behalf and on 
behalf of its Affiliates, members, officers, directors, trustees, employees, agents, attorneys, 
donors, affiliates, successors and assigns (collectively, the “LHF Parties”), hereby forever 
waives, releases and discharges LHA and the Clinic and their respective Affiliates, members, 
officers, directors, trustees, employees, agents, attorneys, donors, affiliates, successors and 
assigns (the “Hospital Parties”), from any and all known and unknown claims, demands, injuries, 
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damages, actions, costs, expenses, attorneys’ fees, liability and suits in equity or law, known or 
unknown (collectively, “Claims”), that arise out of or relate to the Transition, including closing 
of the Hospital, the cessation of services or programs at the Hospital, or the demolition of the 
Hospital building and from any other events, transactions, relationships, agreements, acts or 
omissions that occur in connection with such events.  The City agrees that neither it nor any of 
the City Parties, and LHF agrees that neither it nor any of the LHF Parties, will take direct or 
indirect action or support any action or encourage others to take any action that is intended to or 
will (i) delay, stop, reverse or otherwise impede LHA or the Clinic from taking the actions 
contemplated by the Transition or (ii) recover damages of any kind against any of the Hospital 
Parties that relate to any of the foregoing. If the City and LHF violate their obligations under this 
Section  9.5(a), LHA and the Clinic shall be forever relieved of their respective future obligations 
under this Master Agreement.  

(b) If LHA or the Clinic is (i) delayed, stopped or otherwise impeded from 
taking the actions contemplated by the Transition, (ii) subjected to an action that attempts to 
cause any such delay, stoppage or impediment or (iii) subjected to an action to recover damages 
of any kind against any of LHA, the Clinic or their respective Affiliates that relates to any of the 
foregoing, and neither LHF or the City has violated Section  9.5(a), the Clinic may offset any 
damages, awards and costs (including legal fees) incurred by the Clinic in addressing any such 
matters against any future installment of the payment described in Section  6.2(a)(2) or the 
Annual Contributions.  This Section  9.5(b) shall not apply to a routine business dispute involving 
a vendor or service contract relating to the Hospital, so long as neither LHF nor the City has 
violated Section  9.5(a). 

(c) Nothing in this Section  9.5 shall be deemed to relieve LHF or the City of 
any of its obligations, or waive any of LHA’s or the Clinic’s rights, under this Master 
Agreement. 

9.6 Negotiations between Lakewood and Avon.  The Clinic will use its best efforts to 
facilitate negotiations between the City of Avon and the City of Lakewood to compensate the City 
of Lakewood for the loss of payroll taxes consistent with the payroll tax revenue sharing 
agreement that the City of Avon entered into with other nearby municipalities in 2005. 

9.7 General Support of LHF Activities.  The Clinic will assist LHF’s wellness 
activities as described in Section  4.6. 

9.8 Wind-Down and Dissolution Activities.  LHA will undertake the activities 
described in  ARTICLE III. 

9.9 Transfer of Real Property. To the extent necessary, LHA will cooperate in 
transferring to the City any real estate rights that it may have in the Remaining Hospital Site 
Property or pursuant to the 1996 Lease. 

9.10 Insurance.  In consideration for insurance premiums paid by or allocated to LHA, 
the Clinic will provide insurance protection (indemnity and defense), including without limitation 
professional liability and directors and officers insurance, for the officers, trustees, employees, 
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and other agents of LHA, for LHA-related occurrences both prior to and subsequent to the 
dissolution of LHA. 

9.11 Approvals.  The City will promptly grant all zoning, architectural, construction, 
engineering, regulatory, tax-exemption or other approvals within its authority as requested by the 
Clinic in the design, construction, and maintenance of the FHC; provided that the Clinic properly 
follows established processes for obtaining such approvals. 

9.12 City Obligations.  If testimony or documents are sought from the City or any 
public office or official relating to the Transition, whether informally or by legal process, the City 
agrees to provide notice of such request as promptly as possible to the Clinic’s Chief Legal 
Officer.  In addition to the other obligations in this  ARTICLE IX, the City shall meet its parking 
obligations described in Section  2.2 and its obligations under the restrictive covenant described in 
Section  5.1(c). 

9.13 LHF Obligations.  In addition to the other obligations in this  ARTICLE IX, LHF 
shall abide by Sections  4.2,  4.3  4.4 and  4.5.  

ARTICLE X 
 

Dispute Resolution 

10.1 Covered Disputes.  All controversies and claims arising under or relating to this 
Master Agreement shall be resolved in accordance with this  ARTICLE X.  The parties shall 
negotiate all matters of joint concern in good faith, with the intention of resolving issues between 
them in a mutually satisfactory manner.  If a disagreement between or among the parties cannot 
be resolved through informal discussions, it shall be deemed a “Dispute” upon one party (the 
“Declaring Party”) declaring, by the delivery of a written notice (the “Notice”) to the other 
parties, that a Dispute exists. The Notice shall specify the nature and cause of the Dispute and the 
action that the Declaring Party deems necessary to resolve the Dispute.  Following receipt of the 
Notice, appropriate officers of the parties shall use good faith efforts to resolve the Dispute.  If a 
Dispute is not resolved by the officers within thirty (30) days of the date of the Notice, the matter 
shall be referred to the respective Board chairs of LHA, LHF and Lakewood City Council and the 
Chair of the Executive Committee of the Cleveland Clinic Regional Hospitals.  If a Dispute is not 
resolved between such designees of the respective parties within thirty (30) days of the date of 
submission thereto, the matter shall be resolved in accordance with the arbitration procedures 
below.  

10.2 Arbitration Process.  The parties agree that the arbitration shall be conducted in 
accordance with the then-current rules of the American Health Lawyers Association, as modified 
herein. The parties shall use a panel of arbitrators.  Each party to the Dispute shall select one 
arbitrator and those arbitrators shall select on additional arbitrator who shall hear the Dispute. The 
arbitrators shall make each determination in a manner that is consistent with this Master 
Agreement, including the parties’ intent as expressed herein.  Without limiting the foregoing, the 
parties agree that the arbitrators are empowered to (a) make determinations regarding the 
reasonableness of a party’s acts or omissions and (b) take into account that a party’s approach to 
fulfilling an obligation under this Master Agreement must be based upon a financially sustainable 
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and responsible model that takes into consideration financial and patient care concerns on a 
system-wide basis.  All decisions of the arbitrators are final and shall be binding upon the parties. 
Each party to this arbitration shall be solely responsible for their own attorneys’ fees and 
expenses, legal expenses and witness fees and expenses.  Any other usual and customary 
expenses incurred by the arbitrators or the expense of such arbitration proceeding shall be equally 
divided between the parties, irrespective of the outcome of such proceeding. The arbitration will 
be conducted in Cleveland, Ohio. The arbitrators are to apply the laws of the State of Ohio law 
without regard to its choice of laws principles. The parties agree that any award, order, or 
judgment pursuant to the arbitration is final and may be entered and enforced in any court of 
competent jurisdiction 

10.3 General.  The parties agree that all aspects of the dispute resolution process, up to 
and including the special committee process, shall be conducted in confidence.  The parties agree 
that all statements made in connection with informal dispute resolution efforts shall not be 
considered admissions or statements against interest by either party.  The parties further agree that 
they will not attempt to introduce such statements at any later trial or mediation between the 
parties. 

ARTICLE XI 
 

Miscellaneous Provisions 

11.1 Definitions.  The term “Affiliate” when used in connection with a particular entity 
means any Person directly or indirectly controlled by or under common control with such entity.  
“Control” or “controlled by” shall mean the power to elect through membership, ownership, 
contract, or otherwise, fifty percent (50%) or more of the board of trustees, directors or managers 
(or others performing similar functions) of a Person.  “Control” also includes the power to direct 
or cause the direction of the policies and management of an entity, whether through contract, 
membership interests, ownership of voting securities, a lease, a management agreement, or other 
arrangement.  The term “Person” means any individual, partnership, limited liability company, 
corporation, joint venture, trust, business trust, cooperative or other association or any other 
entity. 

11.2 Survival. The representations and warranties of the parties shall survive the 
Closing for a period of six months after the Effective Date.  No representations and warranties 
shall survive the termination of this Master Agreement.  All covenants and agreements that 
contemplate performance thereof following the Effective Date will survive the Effective Date in 
accordance with their respective terms as described herein.  

11.3 Waivers and Amendments.  This Master Agreement may not be amended or 
modified and compliance herewith may not be waived (either generally or in a particular instance 
and either retroactively or prospectively) except with the written consent of both parties hereto. 

11.4 No Third Party Beneficiaries.  This Master Agreement is intended solely for the 
benefit of the parties hereto and not for the benefit of any other person or entity. 
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11.5 Enforcement of Remedies. To the extent a party’s obligation under this Master 
Agreement is explicitly directed to one or more, but not all, of the parties, only the party(ies) to 
whom the obligation is directed shall have the ability to enforce such obligation.  Further, to the 
extent any terms of this Master Agreement conflicts with the terms of an Ancillary Agreement, 
the terms of the Ancillary Agreements shall govern.  If a dispute arises under an Ancillary 
Agreement, only the parties to such agreement will be entitled to enforce remedies thereunder and 
the other parties to this Master Agreement are not third party beneficiaries by virtue of this Master 
Agreement. 

11.6 Binding Effect.  Except as provided otherwise, all of the terms and provisions of 
this Master Agreement shall be binding upon and inure to the benefit of and be enforceable by the 
duly authorized successors and assigns of the parties hereto. 

11.7 Headings.  The headings contained in this Master Agreement, in any Exhibit 
hereto are for reference purposes only and shall not affect in any way the meaning or 
interpretation of this Master Agreement.  All Exhibits annexed hereto or referred to herein are 
hereby incorporated in and made a part of this Master Agreement as if set forth in full herein.  
Any capitalized terms used in any Exhibit but not otherwise defined therein, shall have the 
meaning as defined in this Master Agreement.  When a reference is made in this Master 
Agreement to a Section or Exhibit such reference shall be to a Section of, or an Exhibit to, this 
Master Agreement unless otherwise indicated. 

11.8 Entire Agreement.  The parties agree that this Master Agreement, including the 
Exhibits hereto, which are incorporated herein by reference, represents the complete and 
exclusive statement of the agreement among them with respect to the subject matter hereof and 
supersedes all other agreements, oral or written, between them relating to the subject matter of 
this Master Agreement.   

11.9 Assignment.  No party shall assign this Master Agreement or any of its rights or 
obligations hereunder (including by operation of law in connection with a merger or 
consolidation) without the prior written consent of the other party.  Any attempt at assignment of 
this Master Agreement in violation of this Section  11.9 shall be void and of no effect. 

11.10 Notices.  Any and all notices and other communications made or given pursuant to 
this Master Agreement shall be in writing and shall be sufficiently made or given if transmitted by 
hand delivery with receipt therefore, by certified or registered mail, postage prepaid, return receipt 
requested, or by a national overnight delivery service with guaranteed next-day delivery with 
receipt therefore, addressed as provided below; or, if the receiving party consents in advance, 
transmitted and received via telecopy or via such other electronic transmission mechanism as may 
be available to the parties.  If a notice or communication is transmitted by hand delivery, certified 
or registered mail or Federal Express or other delivery service, as provided above, then such 
notice or communication shall be addressed as follows: 

if to the Clinic: 
 
The Cleveland Clinic Foundation 
Office of the Chief Executive Officer and President 
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9500 Euclid Avenue 
Cleveland, OH 44195 
Attn: Delos M. Cosgrove, M.D., Chief Executive Officer and President 

With a copy to: 

The Cleveland Clinic Foundation 
Law Department 
3050 Science Park Drive, AC3-21 
Beachwood, Ohio 44122 
Attn: David W. Rowan, Chief Legal Officer 

If to LHA: ________________________ 

If to LHF: ________________________ 

If to the City: ________________________ 

or such other address as the party may designate in writing to the other party from time to time.  
Notices and communications shall be effective when received. 

11.11 Counterparts.  This Master Agreement may be executed in any number of 
counterparts, and each such counterpart hereof shall be deemed to be an original instrument, but 
all such counterparts together shall constitute but one agreement. 

11.12 Governing Law.  This Master Agreement shall be governed by and construed in 
accordance with the laws of the State of Ohio. 

11.13 Severability.  If any of the terms or provisions of this Master Agreement or the 
application thereof to any person or this Master Agreement or the application thereof to any 
person or circumstance shall be held by a court of competent jurisdiction to be invalid or 
unenforceable, the remainder of this Master Agreement and the application of such terms or 
provisions to other persons or circumstances shall not be affected thereby, but rather shall be 
enforceable to the greatest extent permitted by law.  In substitution for any provision of this 
Master Agreement held unlawful, invalid or unenforceable, there shall be substituted a provision 
of similar import reflecting the original intent of the parties hereto to the fullest extent permissible 
under law. 

11.14 Expenses.  Each party hereto shall pay its own legal, accounting, out-of-pocket and 
other expenses incident to this Master Agreement. 

11.15 Further Assurances.  Each party will, whenever and as often as it shall be 
reasonably requested by any other party, for no additional monetary remuneration, take or cause 
to be taken all actions and execute, acknowledge and deliver, or cause to be executed, 
acknowledged and delivered, such further instruments and documents, as may be necessary in 
order to carry out the terms and conditions of this Master Agreement and the Ancillary 
Agreements and to consummate and make effective transactions herein and therein contemplated 
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and shall do any and all other acts as many be reasonably requested in order to carry out the intent 
and purpose of this Master Agreement and the Ancillary Agreements.  

11.16 Time of Essence.  Time is of the essence in the performance of this Master 
Agreement.  This Section may be waived only in a writing expressly referring hereto. 

 [The remainder of this page intentionally left blank.] 
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IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have executed 
this Master Agreement as of the date first written above. 

 

THE CITY OF LAKEWOOD 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

THE CLEVELAND CLINIC FOUNDATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

 

LAKEWOOD HOSPITAL ASSOCIATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
 

LAKEWOOD HOSPITAL FOUNDATION 
 
 
By:_________________________________ 
 
Name:_______________________________ 
 
Title:________________________________ 
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Exhibits 

Exhibit A -  Land  

Exhibit B - Business Plan for Parking 

Exhibit C - Amended and Restated Articles of Incorporation of Lakewood Hospital   
  Association 

Exhibit D -  Amended and Restated Code of Regulations of Lakewood Hospital Association 

Exhibit E - Side Letter Agreement between the City of Lakewood and Lakewood Hospital  
  Association 

Exhibit F - Termination of 1996 Definitive Agreement between Lakewood Hospital   
  Association and the Clinic 

Exhibit G - Amended and Restated Articles of Incorporation of Lakewood Hospital   
  Foundation 

Exhibit H - Amended and Restated Code of Regulations of Lakewood Hospital Foundation 

Exhibit I - FHC Site Sale Agreement between the City of Lakewood and the Clinic 

Exhibit J - FHC Option Agreement between the City of Lakewood and the Clinic 

Exhibit K - 850 Columbia Road Sale Agreement between Lakewood Hospital Association  
  and the Clinic 

Exhibit L - Termination of 1996 Lease Agreement between the City of Lakewood and  
  Lakewood Hospital Association 

Exhibit M - Interim Lease Agreement between the City of Lakewood and Lakewood Hospital  
  Association 
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